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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

v/

IN EQUITY .

SUIT NO. E. 006 OF 1985

pETﬂEEN HYACINTH KINKEAD APPLICANT
AND JOSEPH KINKEAD RESPONDENT
IN THE MATTER of the Married Women's Property
Acta
AND
1 IN THE MATTER of Questions between HYACINTH KINKEAD
: and JOSEPH KINKEAD concerning ownership of property.

Dr, Barnett, Q.C, instructed by Franklin Beckford & Company for Plaintiff.
-Tﬁomas 0. Ramsay for Defendémt:o

HEARD: 8th and 9th January, 1990.

/THEDBALDS s J.

b

e

By an amended Origindting Summons dated 30th July, ‘1987, the
Applicant one Mrs. Hyacinth Kinkead (hgreinafter calied the Apblicant)
sought orders of the Court uﬁder the Married Women's Property Act declaring
what are the respective interests of herself and the Respondent one Joseph
Kinkead (hereinafter called the Respondent) in respect of several pracels of
real .roperty situate in the parish of St. Elizabeth, Simil&r.oraers decla-
ratory of the interests of the parties were sought in respect of six motor
vehicles and in respect of, in certain instances, miniscule items of personal
preperty listed in a six page long schedule under the heading "Household items
contained in the Matrimonial House." These items included inter alia items
such as figurines, towels and wash rags, bedspreads, pillows and bed linen and
various shells and chemicals for pool.

With all deference to the wishes of the wife/applicant, I do not
think that the provisions of the Married Women's Property Act were intended
tc be wide enough to encomﬂass the need for an order by a Judge in Chambers
to cover such personal items. On the other hand the items of real property
are substantial. It might be useful to list the several parcels of real

estate which the wife/applicant sought to hava the Court adjudicate upon.
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It be declared what are the respective 1nterests of the
applicant and the respoﬁdent in real property situate at and
known as the matrimonial home at Potsdawm in the parish of
St. Elizabeth comprised in Certificate of Title régistered at
Volume 1113 Folic 183 of the Reglster Book of Titles.

It be declarzd what are the respective interests of the
applicant and the respondent in real property situare at and
known as Kinkead's Appliénce Centre st Top Hill in the parish
of St. Elizabeth comprised im Certificate ef title registered
at Volume 1160 Folio 784 of the Register Book of Titles.

It be declared what are the respective interests of the
applicant and the respondent in real property situate and known
as Coyaba Beach Cottage at Bllly's Bay in the barish of ét.
Ellzabeth compriéed in Certificate of Title registered at
Volume 968 Folic 633 of the Replster Book of Titles,

It be decliarad what zre the respective interests of the
applicant and the respondent in land comprising of approxi-
mately ona quarter of an acre of land situats at Wellington
Town, Southfield in the parish of St. Elizabeth with dwelling
house thereon butting and binding as follows:-

On the North by lands belonging to Cyril Wellington
On the South by lapds belonging to Val Wellingten
On the East by the moin road leading from Scuthfleld
to Malvern

West on lands belonging to Cyril Wellington.

It be declared what are the respective interests of the
applicant and the respondent in land comprising of approximately
15 perches of land butting and binding as follcws:~

Forth on thé main road leading from Southfield to
Top Hill

South on land belonging to the Church of God

East on lands belonging tp Vernal Rowe

West on lands belcnging to Mervin iantaque and 4
¢irt track.
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Tt be declared what are the respective intarests of the
applicant and the respondent in land comprising of approximately

4 acres and 22 parches of land part of Billy's Bay in the parieh
of St, Eljzaboth butting and hinding as follows:-

cast on lands belonging to Oscar Lyn

west on lands belonging to Joseph Kinkead
Horth oo parochial road leading frowm Treasure
Bzach to Fort Charles

South on the Caribben Sea,

Lt be declared what are the respective interests of the
applicant and the respondent in land comprising of more than half

an acre and situate at Top Hill in the parish of St. Elizabeth

and butting aud binding as follows:~

East on lands belonging to Mrs. Alma Gayle
VWest on lands belonging to Mrs. Alma Smith
Horth op lands belonging to Mrs. Alma Gayle

South on the main road leading from Top Hill
to Southfield, o

It be declared what are the respective interasts of the
applicant and the respondent in land comprising of approximately

quarter acre of land at Southfield butting and binding as follows:-

Worzh on lands belonging to Cyril Wellington
South on lands belonging to Val Wellington

East on the main road leading from Southficld
to Malvarn

Vest on lands belonging to Cyril Wellington."

By parzgraphs 9 and 10 of the said Originating Summons the wife

also sought:-

g, That the propertizs aforesaid be eol1 and that the net Froceeds
of sale after deduction of the costs of gale, secured éebts and
zxpenser incidental thereto be divided batween the applicant and
the respondemt in such proportions as the Court deams fit,

16,

It be declared what are the respective interests of the
applicant and the respondent in the mutor vehicles:-

(a) One 1975 Ford Granada Motor Car -- reglstered
He, W 5539

(b}  Ome 1983 Lada Motor Car registered No. 3901 AJ
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(c) One 1982 Toyota red Pick-up registered No. CC 7744
(d) Ona 19%% Toyota yellow Pick-up registered No. CC 7745

(e) Ona 1981 Toyota Corolla brown Motor Car registered
No. 4G 0355

(£} Two Lada Pick-ups registered Nos.”
The primary facts established from th: Affidavits of the respec-
tive parties and from the orxal evidence elicited by cross examination of
the parties disclosed that the applicant and the respondent had been intimate
friends from their Zcenapge years., By 1367 the relatfonship had produced

two children and the parties eventually becama man and wife on the 27th

W

September, 1569. The applicant was then a pretrained teacher at the Epping
Forest Priwmary School in St. Elizabeth. The respondent was for soue time
prior to the marrilage, engaged'in the trucking business, he having been

given his first truck by his mether from as far back as 1958. This was some
eleven years beforz the marriage. It aprears that his business was not only
profitable but remsrkbly successful and by 1965 he had acquired a much larger
truck and by 1967 a Volks Waggon Minibus. By 1969 he scquired a 20 ton
Leyland Truck now bringing his fleet of vehicles to three, Thé wifefapplicant
in her evidence would secek te minimize or raduce thz extent of her husband’s
business acumen and success, but the property acquired snd the diversity

of his business interests would give the lie to this.

The affidavit evidence put forward by the parties is singularly,
but perhaps not unusually, unhelpful. On issues of fact, whatever is put
forward by the wifefapplicant is diswetrically nountered by the affidavit
evidence of the husband/respondent, The Court was for these reasons grate-~
ful that the respective parties were each cross exawnined at some length and
one could fall back on the basiec principles as to the assessment of credl-
bility of the parties based on their demeanour under cross examination.

Again too the fundamental principles of the burden and standard of proof
havi to be invoked. Fven on igsues such as the payment of wages to the

wife's sistor by th: respondent there Is sharp conflict.
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Likewisa on thae izsua of tha family moane and stotus of the wife's
relatives and of the husband®s parent there is conflict. Whethsr or

ot this predisposition towards a coaflict in anyway contributed to

the breakdown of this union which had the stamp of being remarkably
succescful in terms of acquisitcion of worldly goods is not for this
Tribunal to determine. But these apparantly trivial issues and my
ragolving of them by a finding that the husband’s evidence in relation
thereto is more probably true does do irreparablz damage to the wife's
case: for example, under crogs examination the wife hed stated "one of

my brothers fe an cmploywe of the defendant -~ used to work on the truck

up to when the trucks were sold." 1In those circumstancss onz asks one-
self what could justify the rcjection of the husband's testimony that

the wife's sister was paid by him to assist in the home while the children
were young. The wife's contention that this service by her sister was

free gratis and for nothimg is rejected. Indeed a knowladge of the cultur=l
norms of saciety, particularly in the rural parts, would support my finding
that the husband/respondent did asgist the lass fortunate in his wife's
family by providing employment for thew and paying Zor these gervices.
Assisting one's “poor relations" has always bzen part and parcel of our way
of life and all the credit to the husbaud for so doing. But as has been
earlier indicated, tho dmportsnce of such a finding of fact is that great
dam2ge has been dune to the credibility of the wife/applicant. Her demeanour
has failed to fmpress. One forms tﬁe lmpression of a spouse who 1s seeking
to benefit wore by invoking sympathy from the Court than by pregenting true
ard accurate facts from which she invites the Court to make approprilate
orders in terms of her Origimating Swmmous. Clearly she is unable by docu-
wentary evidence to show any legal right to the numerous porcels of real
estate which have been acquired during the course of this marriage., Her

name does not appear on any of the Title Deecds.



The summons being brought under the Married Women's Property
Act evidence ought to be adducéd of some legal right, usually in the
form of documents of title in joint names, based on which a Court can be
asked to find that an order for a division of proprety or declaratory of
the rights of the respective parties to the suit can properly be made.
Evidence of this nature, is conspicuous by its zbsence from these proceed-~
ings. ALl the title deeds are in the name of the husband/respondent only,
The wife offers an explanation as to why this is so. It is her evidence
that in most instances she made an enquiry of her husband as to why her
name did not appear oh the title &eeds. She claims to have accepted his
explanation given at the time of her enquiry on the basis of her "love for
him, trust in him and his being the head of the family." It has been sub-
mitted that these are fair and reasonable explanations for her failure to
protect her Interest if indeed she had any, Now the authorities are legion
that failure by one spouse to take steps to protect his or her interests in
joint property, title for which has been issued in the name of one party
only, is not by any means fatal go a subsequent claim for 2n order declara-
tory of such interests,

One is mindful of the axiom that in times of marital bliss and
happiness it Is not unusual for such legal or technical niceties to ke over-
looked; but when the matrimonial boat founders and rocks on the no longer
placid and calm sea of life it is by then too late to éake effective steps
to protect one's interest. Beyond any question this is so, - But such
interests will none the less be protected by these Courts if it can be shown
that it was the intention of the parties that property acquired in the name
of one sppuse only was for their joint benefit., Such interests will alsc
be protected if it can be shown that the spouse whose name does not appear
on the documents of title made a substantial contribution towards the acqui-

sition of the property.



The difflculty facing the applicant is that éhr must bé able to
couvinee a tribunal of fect that at the time of the acquisition of the
.property there was a common intention or agreemeat; 1f you like, that
the bereflcial interest im that prop:srty should be shared betweea the
partias. Bhe could discharge rhis burden in a number of ways. She nould
produc: documantary evidencz pointing to the existence of such gon intaes-
tion. This she hag been quite unable to do 8o she fally back on providing
on erplanegtion as <o why har nanme does not appear on any of the title
deeds. She gpeuks repastedly of love and trumt for the hushand as tha
head of the househeld cnd of his assuranes thot sverything would ba
allright but there is nothing $a his wordz or conduct from which any
compon intuntlon on thelr part or intention on his part to coufer any
benuiicial interest on the wife can ba inferred.

Ho Court would be antitled te infer 2z common intention to confer
a benaficizl interest in 2 working spouse whose namsz does not appear on
th: title slaply becsues such a working spouse pald for and acyuired
chattels for joint use in the matrimcuial home. A more raasonable inferenca
to be drawn from a workiog wife's contributicn is » desire on her part to
shar: in the day to day household expences without any expectotion that
such eapendliture would create any bensfleizl daterests in any property
aequired fa the husbaad’s name alone,

Tbe applicant, boih by her pleadings and irn hor evidence, is=
contending that during vheir marriage and until she left the matrimondisl
home ghe and her husbsad pooled their incomes in o common Fund which they
kept in a joiut iccouni at National Commercial Bouvk in Mondevills. Hor
coatributior wo this fund was by handing over herx nonthly salory cheques
to him. Snz brought evidenco in the pervsn of one Lois Hara2ysingh, Assis-
tant Mansger of the Canndinn Imperial Bank of Commerce in Mandeville who
produced the banlt's record of a joint savings acceunt He. H, 7377. The

record woigs admitted by consent zs Exhibit (2), The Court's attention was
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0ot drawn to auzy entry on thik record wihich 1t was contended was or
miy have bean the amount of auy of her salary cheques, i
Indeed, the Affidavit of Haxrington Crawferd, Justice of the
Feace and retirad Friucipal of fedrc Plains Priwary School, dated
23rd March, 1989, and filed by the appiicent proved that she was
employed as a pre-tralved toacher at that dnstitution From Juni, 1969,
2t a monthly salary of £80, O similar Affidavit of one Kathlesn
bodge provad that the applicent was employved at the Epping Torest
School in St. Elizabath frowm Javuary to June, 1968, nt = monthly salary
of £80, Presumably these are iu response to the husband’s Affidavit
ox 10th Harch, 1988, in which he had etated that she caraed no more than
$80.00 per wonth 1¢Y as much, “‘her income was extromely small and when
she became qualified she ztarted to earn about $300.00 2 month.™ It is
noted that there has been no attempt to challenge this last figure but
in relation to the £80 1t 45 also noted that the axchange rate at the
time was $2.00 to wLhe £l so that the diserepancy would be of considerably
lese signdiicince than at currant rates of exchangs. What is most
signdficant is that iIn spite cf the husband'e denial that her cheguas
were cver collected and cashed by him, save nt times for her convenionce,
n~nd as 1 tesult of an amergency, no atfempt 1s mzde by the spplicant to
prove what she asesrts wiher than by her mere say #2. There would, 1f
it werz so, have kean no difflculty in producing the relevant portion of
the banks’ recurds to prove the lodgment of at lzast soma of her salary
cheques during the timz of her employment to the Ministry of EducaZzion.
The bald ossertioa thet "shortly after our marriags. we startéé a joint
saviage account at Canadicn Daperial Bank of Comsrres, Mandeville, in
the parizh of Manchaster, tﬂe numbter of the account being 7377 iz not
par se suffilclent grouw.d to seek an order of this Sourt for a divisica

of the funds ther:ii upon 2 break up of the marrizge. In Marsnall v,

Crutwell [1875] 4.2, 20 E.0. 328 it was held that 1f the joint- acrount
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was established mevely asz a convenient srrangement for conducting the
husband’s u2¢fai-s and that it was not intandesd to he a proy%sion for
the wife +then there wasz no presumption of a glft to the wife, and the
Court accordingly held that ghe was not entitled. Lo that ecse the
facts were:-

"The husband of the plalutiff belag in
fzildng health transferred his banking
account from his owa name Inte rhe
joiut names of himeelf and his wife,
and dlrectzd the bankers to honour
chaques drawn eithar by hinealf or nig
wife. He afterwards paid considerable
sumg into this account. A1l cheques
war2 aflerwards drawn by the plaintiff
on the direction of her hugband znd the
pProcuisls were applied in payment of
hougeliold and other erpenscs. The hug-
band never explained to the plaiatiff
what his intention was in transferving
th2 account but 1t was stated by the bank
manager that the husband had remarked at
the time of the transfer that the belancs
of the account weould belong to the survi-
vor of himself and his wife. After the
dezth rf her hushsnd (which took place a
few months fter the tranafer) the plain-
titf claimed tu be entitled te the balance,

It was beld that the transfer of the acount
vas por intendsd to be a provision for the
plaintiff, but werely a mode of conveniently
rianaging her husband's affairs, and econpe-
quently that she was not entitled."
I accepted the husband's evidence that no contribution hed been
made by the wife tou this account; indaed she had failed to preve any.
the presumption of advancement has been wholly rebutted and her claim
in thet regard fails,
The respondent's asnewer to the gpplicant®s claim is’as simple
as it is straight-forward, He admits early friendship with the applicant,
but his contentdowu is that he had A guccessful trucking busiress for some
years prior tc thu marriags. He acquired land and built and furnished

the matrimonial home wirhour any form of financial assistance frcm the

applicant. Her feisurs timo activity in the husiness would not in my
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view entitle her to any claim for a share in the respondent’s assats
whethar real or personal, It was interssting to observe the surprise

sad consternation on the spplicant’s face when it appeared that she

was hearing for the first time of the respondant’s business activity

iu rearing of poaifs and sending of fishing boats to saa. It was
interating to mot: thoet there was no denial by the applicant that she
wan not in favour of the acquisiticn of the Coyaba Beach Cottage property.
The respondent, in spite of her disagrecment, went ahead on:ﬁis owit and
acquired same through the assistance of his bankors, and there 1s every
evidencs that this property turned cut to be just ancther of the respon-
dent®s wise investments. There can he absolutely no hegitanecy in
declarlag uncquivocally that the interent of the applicant in that pro-—
oerty is nil. A similar finding in respect of the motrimonial home at
Potsdum in the parish of St. Elizabeth is inescapable. The applicant's
part in the building cf the business went no Zurther than in arranging

the acquisition of a plecz of her “family” land on which the building

was eventually sited. BRut the uncontradicted evidenrz is that the respon-
dent pald for the land. T£ it were a gift then differant considerations

would bave spplied. See Smith & Another v. Baker {19701 2 A.E.R. p. B826.

In chat rass most of the £95 for the purchase of a 1ot of 1:and was contri-
puted by the wife, but thi lot vas troneferrsd in the husboud’s name alone.
The partics bullh the house themselves ared th. wife pyove up her own
evployrent to help with the building. In determining the right'a of the
huchand and wife 1t w.s held, inter alis, that ths wife's abandonmaent of
her owa work to sork on the building wzs an important contribution to the
parties joint efforts ani was aot mere 1sisure activity su that although
the lugul owership wea in the husband the beneficlal ownership was in the
husband 2nd wife jointly in 2qual shares in the zbsence of any other clear

division.
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Comparing the facts of Smith & Another v. Baker above it is

obvious that the applicnnt herein never gbandonad her own employment
a2t any stage nor did she make any financial contribution to the
purchase of any of th: plots iIn raspect to which she now secks a decla-
ration.

In this case there is an lssue as to whether or not the wife
was paid for her work in the buginess. I believe her husban@is evidence
in relation to that, unamely that she was paid. Her ownm evidence is that
she "took money from the busincss to purchase persvaal effects ~ furniture,

clothes ... 2tec. It seemed to me to be inconsictant that the applicant
who claimed that she made ragular and periodic cnquiries as to her name
being included on titles would be zontent to work in the businnss without
remuneration. On the other hand I was impressad by the respoudents

candid statement that “she took a very active part in the business - she
writes up orders on my Instuctions, orders for goods. She alse sell,

work as cashier, sign receipts.” (the underlining is mine.) He has wade
no attempt to secale down her contribution. But he says "she save her
teacher galary and spend out of Kinkead®s 4pplisnce Centre,” Although
"she worked 1u the business at her conveniznce she 1ot a salary like the
rest of the workers. If she leave school and don't want to come to work
she don't come.'" Contrast this with the applicants swom Affidavit evidence
that she workee fn the business full time on Saturdays and Public Holidays,
The respondent's answer was that the business naver opouned on Public
Holidsys «and I believe him. The applicant’s statement that she "travelled
to EKingston cn o fortnightly basis to purchase goods for the business™ iag
met by the respondent's zaswer "she would accompany me te Kingston now and
then vhen T weut to pick up goods. Ehe came just to enjoy the drtve."
Agair: T believe him, for there 1s no attempt to explsin how a gualified
fuli tipe teacher could absent hergelf from her school on a fortuightl&

basiz., These could be classified as subsidiary isguss extracted at random
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from the respective affidavits but in my vies a multiplicity of findings

unfavoursble to the applicant. tead to disparage her as a witneos of

_truth on whom any reliemce could be placed. 1 have already made certain

comments cariier in this julgment on the cumulative effect of a finding
that the spplicant’s avidence is unrelinble.

in closing, there are three types of proprietory interasts in
relation to which orders declaratory of the interests of the partiles
gra sought, viz bank accounts, land/matrimoninl home and other prépern
ties, and motor vehicles and furniture. The applicant has failed to make
out a cose even to the crtent of the 107 contribution to the business
so characteristically and generously offered by the reepondent. 1 believe
him when he says she removed “everything from the house save and except
for 2 washing machine and one bed in the bedroom of oue of the children."
She may retain these items along with the 1982 Toyota Corolla gift from
her husband which she now drives for her comfort, convenience and solace.
She has no benificial interest in the remaining property in respect of
which she sechs declarations.

Hotwlithstanding my refusal to graut the orders sought in the

originating summons, I will make no order as to costs.



