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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT NO. C.L. 1993/L174

BETWEEN LANE PETTIGREW KARP PLAINTIFF
' { A Firm)
AND CLIFTON YAP ARCHITECTS DEFENDANT
( A Firm)
IN CHAMBERS

Dr. R. B, Mandeayson-Jones for Plaiotiff.

Messers Michael Hylton and P, Fisher for Defendant,

Hooaxd: April 28 and Jume 27, 199

Resexved in Summons for J t end
Summons for Security for Costs.

HARRLSON (K.) J. (Ag.)

Sumnons for Summary Judgment (made pursuant to scciloas 79, 8l and 307 of the
Cinil Procedure Code) dated 24tk Fobruary, 1994 for amounts of $4,438,724.40 and
US$113,157.39 respectively, Undated Summons for Security for Costs filed 13th

Jnnnnxy, 1994, and Summons o Amand Amended Further and Botter Particulavs dated

24th March, 1994 were heard by me on the 28th April, 1994,

I had reserved my ruling in this matter but unfortumatnly I was unable to
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daliver it before now. 1 apologiss for the delay and any inconvenience which might

have arissn,

The plaintiff’s claim for profeesional fees against thu defendant is in
respact of broaches of coniract and infringement of copyrigh:. The defendgnt
entercd on appearance and filed his Defence on Decembar 16, 1993, On February
24, 1994 the plaintiff took cut a summons for summary judgmeount supported by an
affidovit in which he deponed inter alia, that tﬁe Defence filad 4s not a bova
fide dafcnee and that the defandant has no genuine defenes ¢o this action asd docs

not intand to defend it. Ths defondant filed affidavits in reply.
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At the hearing, Mr. Hyltom raised a preliminary objection regaoxrding the
applicaotion for Summary Judgment putﬁuant to section 79 of the Civil Procedure
Code, Section 79(1) provides incer Qlinz
“Where the defondant appearsrto a writ of summons specially
(:/) indorsed with or accompanied by a statement cf claim under
section 14 of this Law, the plaintiff moy on affidavit made
by himself or by auy othe# person ... and stating that in
his belief there is no deéeﬁce to the action cxcept as to
thd amount of dnmnges claimed if any, apply to a judge for

libetty to enter judgment ..."

Mr. Hylton suBmiéte& that the writ of summons in this matéer was neither

spaclally ¢ndorsed with or accompnnied with a stdtamsat of claim when it wds

A

servad, An appearance was @anterzd on the 6th Décember, 1993 and the éfdtedont

of claim was served on tha 8th December, 1993.

Mr. Manderson-Jones rasponded by informing the Court that he would npt pro-
cecd with the application under saction 79 and neithar would he proceed to seek
judgment in respect of the claim for U.S.$113,157.39. Hc would however, focus
hie attention on an "admission" by the defendant for the amount of $1,392,278.79
baing part of the plaintiff's claim in respect of profcssional fees. He then

<i;> applicd to amend his summons to have the figure of $1,392,278.79 substituted in
lieu of $4,438,724.40 as originally stated. Mr. Hy fon made nb objection to this

application and the amendmont was granted.

Mr. Manderson-Jones thorcafier, referred to sections 81 and 307 respectively,

of tha Civil Procedure Codc in support of his summons. Scction 81 provides inter

alia:

Judgments_to portion of claim not contcsted

(””> 81, "If it appear that tha defencc set up by the daifsndant applies only
to a part of tho plaintiff's claim, or that swy part of his claim
is admitted, ¢he plaintiff shall have judgment forthwith for such

part of his claim as the defence does not apply to or as is admitted..."”




Szction 307 states as foliows:

Judgmant on admilssione

307. "Any party may, at auy scage of a cause or matter where admissions
of facts have basn mndz, either om the plzadimgs or otherwise,
<:;) apply to the Cour: or 5 Judge for such judgmiii or order as
upon such admissions e may be entitled to, withoui waiting
for the determimatiorn of any other question b.iwuon the parties;
and the Court or a Judg: may, upon such appliceiionm, make such

order or give judgmuus as the Court or a Judg: moy think just.”

Mx. Manderson-Jones submi:icd that pursuant to s:<ctiom 81 (supra), paragraph 12
of the daofence filed and eléb@ra@@d by the amended furticr acsd better particulars of
_____ the defence made 1t clear that i defence ddd not apply ¢o the amount of $1,392,278.79
<v/‘ which was admitted to be dux from ¢the defendant to th: plaiﬁaiff. Para. 12 of the

dofznes states:

"The defendant denics paragraph 13 of the Statument of Claim and says
that it has always bzon ready and willing %o rocommend the plaintiff's
feces for payment @z apnd when the plaintiff’s said f2es had been sub-
stantiated and the dofondant further says that it has on numerous
occasions requestod the plaintiff to substemiiais its sald fees aand to

Q dato the plaintiff has rafused and/or negloctcd %o substantiate the

same, "

The roelevant portion of Th: Further and Better pariiculars cited by Me. Mandarson-

Jonwus road as follows:

REQUEST

5, As regards to paragiaph 12 of the Defence

a) Who is respcusible for payment of the plalntiff’s foes?
o b) From whom ar: the Plaintiff's fees dus?
= ¢) To whom and cn what basls does the defondsnt recommond
the plaintiff’s f.us for payment.
d) Specify the nunirous cccasions on which ¢h~ daufendant allegedly
requested the plaintiff to substantiate its foes and state whether
the requests wars orsl or in writing (end if 4in writing specify

the naturs of ¢tho document).
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e)

£)

a)
b)
c)
d)

e)

£)

Specify precisely the manner in which thz plaintiff is to
substantiate his feo,

State whether the requirement that the plainiiff substantiate
his fee is a zorm of his comntract of cmplcymsnt and, 1if so,

state the documant in which it 1is containad.

ANSWER

The defondant,

The client,

To the client basud on the contract.

In writing by loitor from the defendant &0 the plaintiff

dated June 12, 1993 and by letter from <hs d:fondant's Attormecy

at Law to both i plaintiff's Attornsy at Low dated July 26,

1993,

(1 The plaintiff 18 to supply the ckack sci of blue prints
of ite work which was submittad %< the defendant but was
subscquently removed by the plaintiff without the defendant's
conscnt bufors the same could be chuckad and prescanted to the
client for approval.

(11) The plaintiff is to supply to ih2 dofondant invoices and
receilpzs for all advances made to it.

(111) There was no agreement for time charges and the plaintiff's
statemon? imcludes significant smounts for time charges. As
such, Theors is no basis for substentiating these time chargoes
as the basis for charging the cliont fer architectural fees
was a p-oreentage fee basis of which ©hc plaintiff was to get
50%Z of th2 axchitectural fees.

(1iv) The reimbuxsable expenses need o bi substantiated and
justifiad by way of a discussion with the client and the
defendant,

There 18 no written comtract, but it was an implied term of the

plaintiff’s contract with the defendant.”

In relation to section 307 (supra), Mr. Manderson~Jonas further submitted that:

a)
b

the further and better particulars of defiucs,

Affidavit d/d 1/3/94 of Clinton Yap,




c) Supplemental Affidavi: d/d 22/3/94 of Clifton Yap
d) Supplemental Affidavit d/d 22/3/94 of S. Sheltom all admit
that there is an outstonding omount of $1,392,278.79 due

and payable from thu d=fendant to the plaintiff.

In respect of the further and better particulars; I hevz already adverted

to This submission above.

Paragraph 5 of the Affidavii of Clifton Yapd/d 1/3/94 sintes inter alia:"...
to dates the plaintiff has beaun paid the sum of $3,121,223,50 towards its fees
and all that remains outstanding ¢o the plaintiff is Che sum of $1,317.497.90
which thec defendant is ready willing and able to pay provided the plaintiff
dose the following in accordape: with my numerous requusig:-

a) Provides the defundsni with invoices to covir tho smounts which

have bean advanced w¢ i to date,

b) Provides the defendan: with an indemnity for thc imcome tax

which the defendant s roquirod to withhold from ¢hae payments
which were made to ¢h: plaintiff and pay ovar to the Commissioner
of Incomge Tax;

c) Submit copins of th: drswings to substantist: amd justify the

payment of the fco.”

Paragraph 2 of the Supplimoncal Affidavit of Yap d/d 22/3/94 states that

after roscarch it was discovired ¢hat there was an outstanding balance of
$1,392,278.79 outstonding to the plaintiff instead of $1,317,497.90 as
previously depésed.

The suppelemental afffdavitc of S. Shelton dated 22/3/94 states inter alia:-

"...I am informed by Mr. Clifton Yap, Principal of the defendant
and verily beliecve t¢hat the total amount which hos been pald teo
the plaintiff 1is $3,046,445.61 and that the banlance which ie
outstanding 1s JA$1,392,278.79 which 1s payabl: ou condition
that certain documenis are supplied to th: dcfendant by the

plaintiff."

Mr. Manderson~Jones finally submitted that based om the agbove-mentioned
"admissions" by the defendam:, *he plaintiff is entitlad to anm order for

imm:diate payment of that amount without waiting for dotormination of any
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other question between the parties. Furthermore, tie submitted that the defend-
g1t was not entitled to imsist upon any conditions such as the provision of
invoices to cover previous advances, indemnity for income tax and to submit
drawings. For the sake of co-opsration however, the plaintiff had submitted
through its Attorney at Law, the drawings, and this has bozn referred to in

tha Affidavit of R, Mandczrson—~Jones dated 12/4/94.

For the defendant, Mr., Hylton submitted that thorc arce two bases on

wilch this application ought net to succeed. They ara:

1) The admissicn is qualified;

i1) Even if it werc not so, the admission is not an admission
that the dafsndant 1s liable and ind2cd 1t is clear from
the pleadings that it is the defendant's case that it is

not liable and will never be liablc,

In decaling firstly with submission No. (41), Mr. Hylton referred to the
amendad further and bettor particulars, statement of claim and defence. He sub~
mitted that it has been ths defondant's case that the plaintiff had an indapendont
contractual relationship with the client developer as did the defendant. Further,
that it was denled that thore was a joint venture ralationship between the plain-
tiff and defondant. He fuxther submitted that on the plcadings the defendant had
not admitted any personal liability to the plaintiff and donied any comtractual

reletionship with the plaingiff.

Now paragraph 12 of th: Dofence states inter alia:
"The defendant denics paragraph 13 of the Statoment of Claim
and says that it has always been ready and willing to recommend
the plaintiff's fere for payment as and when the plaintiff's

sald fees had ba:n substantiated ..."

Mr. Hylton submitted ©¢hat vequest No, 5(f) in tho Amended Further and Better
Parmicplars sought an answor as to whether the requircment that the plaintiff
substantiate his fee 1s o texm of his contract. Hw submifttad that although the
answer to 5(f) stated that there was no written conftract, but it was an implied
term of the plaintiff's contrnct with the defendamt; the issue as to whether it

wos an implied term is on: for the trial judge and ough %o go to trial.

He referred to and r-liud upon the authoritizs of Tochnistudy Ltd. v. Kelland

(1976) 3 All E.R, 632; Blundell v. Rimmer (1971) 1 All E.R. 1072; and Murphy v.




Culhane (1976) 3 All E.R. 593 in respect of these submissions.

H2 finally submitted that thé defsndant had not admiited owing this sum
of money in any of the Affidavits referred to by the defonce. Mr;cMnnderson—Jones
arguzd otherwise,and submitted thnt this admission arls<~s at paragrnph 5 of Yap's
affidavit of the lst March, 1994 where it states that the defendnnt wvas ready

willing and nble to pay.

Bdth sections 81 and 307 rasyésii;ely. provide for a party, Aé sﬁy stage ;f
a cause or matter where admissibhs?of facé have been meda, either on the pleadings
cr otherwise, to apply for Judgment upon such admissions. Such admissions may ba
express or implied, but the authorities rcquire that thoy must be clear. See

Ellis v, Allem (1914)1 Ch. 904, Ash v. Hutchinson & Co. (Publishers) (1936) Ch.

489, and Technistudy v. Kallamd (1976) 1 W.L.R. 1042, (1976) 3 All E.R. 632,

Now, paragraph 10 of th: Statement of Claim statcs:

"Further, it was an cssantidi term of the agrament sxéfess
and implied that 86 lotg s thd defendant was engdged as
afchiﬁect on ths 5r0jadt it woiild fetain the pﬁbféssiénnl
scrvices of thc plaintiff as cotisultant on tho pisjest and
that necither *he blniﬂtiff, on the dhe Hand, nor the
defentdant dn tha othar would terminate their comtracts or
that of the other without the prior consont of the other,
their relationship beoing that of an association in a pro-

fessional joimt venture."

The Defence at paragraph 9, denied the above paragraph and went on to state
"... any professional could be terminatad: on the projzct by or on behalf of the
clicni/developer without any other professional nccesserily having to be terminated
in that each professional has an independent contrac:tual r=lationship with the
client/developer.” It wzas also denied in paragraph 12 of the Defence that the
dofondant had breached any agreement with the plaintiff., He contended neverthe-
lcss, that he was always roady and willing to recommerd the plaintiff's fees
for payment as and when thoste fees werc substantiatad. H: further alleged that
ca numerous occasions he had raquested the plaintiff %o substantiate the fees

but this was to no avail.
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As 1 have already indicatzd. the admission which is being sought to be-acted
upor must be clear and unzquivocal. It would seem to me and I so hold that the
allegation that the defzndaun: is ready willing and ablz to pay must be read subjact
to the proviso that the plrintiff substantiates his claim and the allegation
that there is an independent comtractual relationship botween the plaintiff and

(;;) clicnt. In my view, this is not an admission regarding personal liability to
pay. It 1s further my view that it is a qualified admission and dogs not fall
within the ambit of scctions 81 and 307 of the Civil Procrdure Code for a

judgment on admissions.

1 also hold that on thu statc of the pleadfngs thoxc are triable issues
and they ought to be detzrminad by trial. I would theraforc dismiss the summons

 for summary judgemnt.

(:;\ In so far as the Summons to amend the Amended Furihar and Better Particulars
!
was concerned, Mr, Mandcrson-Jones offerad no resistonce and an order was made in

Lorms.

I turn to the Summons for Security for Costs. In tho case of Gottlieb v.
Gedger Bucknill, J. held the: the pendency of a Summons under order 14 does not
in any way affect the right of a‘defendnnt to an ordsr for security for costs
against a foreign plaintiff. This decision was comfirmed by the Court of Appeal

on July 3, 1905 (un-report~d).

The plaintiff's addrcss as statad in the Writ of Summone is, 1321 Alton Road,

Miami Beach, Florida, U.S.A. S=ction 663 of the Civil Procedure Code provides that:

"The Court may, if in any case it deems fit, roquire a plaintiff
who may be out of tic Island, either at the commencement of

any suit or at any time during the progress thercof, to give
security for coste to the satisfaction of tha Court, by deposit
or otherwise; aud may stay proceedings unil such security be

(I given."

On the basis of thc authority of Watersports Entorprises v, Errol Frank

S.C.C.A. 87/90 (un-reportsd) deolivered on the 22nd March, 1991, a plaintiff who
resides outside the jurisdiction, ought to be ordercd o give security for costs.

An order may be refused however, if special circumstances are highlighted by the




C

- 9 -

plaintiff to suggest that Lt would be unjust for the Court to make such an order.
Paragraph 10 of the affidavit of Ronald Brandis Manderson-Jones deposes that
there 1s a sum of $1,317,497,90 owing to the plaintiff and also thﬁt the
defecndant has no chance of succesding in the action. Although a major matter

for consideration is the 1likolihood of the plaintiff to succeed, the authorities
sscm to indicate that "partizs should be discouraged from smbarking upon a too
detailed examination of thz merits of the case unless it can be clearly demon-
strated one way or another that there is 4 high degrz:z of probability of success

or failure" (per Rowe, P, in whtetapdfts Enterprises - supra.) Security will not

be required from a person who rusides bermnnently out of the jurisidiction 4if he
has substantial property, whatiher real oi personal, within it. See Redondo v.
Chaytor (1879) 4 Q.B.D. 457. A»ﬁhihian“ security may ncot be required in the
Jampican context, wherc & pisintiff has real or parsomal property within the
jursidiction, but who may b2 out of the jurisdiction at tht commencement of the

suit or during the prograss tharcof.

There is ovidence disclos-d in the Affidavit befor: me that fhe sum of
$1,317,497.90, subject to bring substaniiatad, is outstaunding to th¢ plaintiff
for professional fces in rusparct of work done in Jamaics. The defendant has con-
teaded that the liability for income tax could 1likaly oxcmed this sum. The
plaintiff on the other hand is contending otherwise, I am of the view however,

that sccurity for costs oughl o be ordered.

This summens is sesking an order in the sum of $250,000.00 in a form
acceptable to the Registrar of the Supreme Court within a period of thirty (30)
days. No skeleton bill has buon prepared and submittod bzfore this Court in

oxdcr to justify this sum of moucy.

The order howevef, ot the summons for directioms provide for the trial
lasting three (3) days. Basud upon my calculations, afier taking into account
fons for taking instructioms, court fees, interlocutory applicatious, atﬁendnnces,
corr:spondences, Counsel’s fews and instructing Attormcys foes, a sum of $50,000.00
which would bz roughly abouf two-thirds of thc estimatcd party and party cests

up ¢o the trial of the action, would be reasonable im all the circumstances. It




is therefore ordered tha” the¢ plaintiff do provide szcuriiy for costs in a money
sum of Fifty Thousand Dollars ($50,000,00) to be dxposited in an income bearing
account in the joint nam=s o¢f the attorneys for thr ploinilff and the defendant

within chirty (30) days herszcf.

There shall be cosis o “ha defendsat in thes: zpplicotions to bz taxed {f

roL agreed.




