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SUPREME COURT klwanl,
L KINGSTON

JAMAICA

IN THE SUPREME COURT OF JUDLICATURE OF JAMAICA

%3

IN BGUITY

[

SULT NG. E. 18 OF 1881

IN THE MATTER OF THE CONTRACTOR-GENERAL
ACT

A N D

IN THE MATTER OF monltoring projects and

contracte in The Ministry of Construction

(Works) .
BETWEEN JOUN LAWRENCE PLAINTIFY
A N D THE MINISTRY OF
CONSTRUCTION (WORKS) FIRST DEFENDANT
A N D ATTORNEY CENERAL SECOND DEFENDANT

Dr. Lloyd Barmnett and Mx., Derrick McKoy for the Plaintiff,

Messrs. Douglas Leys and David Johnson for the second Defendant.

HEARD IN CHAMBERS: 6TH AND 7TH JUNE, 1991,

CORAM: COURTENAY ORR, J.

The Plaintiff John Lawrence is the Acting Contractor-General. He
secks by this originating summons a determination by the Court of the
following question:

"Whethar the Contractor-Ceneral is empowered by the
Contractor-General Act to monitor the pre-contract
stages of govermment contracts and/ox o ¢btain
information firom public bodies relating te the
pre—~contract stages of the award of such contracts.”
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The functicns of the Contractor-General are set cut in the Contractor-

General Act, Section 4 of which reads as follows:

4 ,=(1) Subject to the provisions of this Act, it
shall be the function of a Contractor-General, on
behalf of Parliament -

{(a) to monitor the award and the implementation
of gzovernment contracts with a view to
ensuring that -

(1) such contracts are awardod impartially
znd on merity

(11) the circumstances in which sach
contract is awarded or, as the case
may be, terminated, do not involve
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~

impropriety or irregularityy

b
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without prejudice to the functions
of any public body in »elation to
any contract, the implementation of
#ach such contract conforms to the
terms therecf; and

to monitor the grant, issue, suspenslon or
revocation of any preseribed licence, with
2 view o ensuring that the clircumstanczs
of such grant, issue; suspension or revo-
cation do unot involve impreprialy or
irreguiarity and, where appropriate; to
ezanine whether such licence iz used in
necordance with the terms and conditions
thereof.

For the purpose of the discharge of his functions

under this
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mation in
considers

bet g Contractor-Zeneral shall Lz entitled -

zo be advised of the award and, whore appli-
cable, the varistion of any government
contract by the public body responsible for
uch contract;

subject to section 1Y%, to have access to all
books, records, documents, stores or other
property belonging to government, whether in
the possession of any officer of a public
body or o contractor or any other person;

to have access £ any premisas or location
where work on a government coniract has been,
iz bedng or 1s to be carried out;

to have access to all books, recorda, documents
or other property used in connection with the
grant, issue, suspension or revocatlon of any
prasceribed licence whether in the possession

of any public officer or any other person;

te have aceess to any premises or iocation

where he hes reason te believe that any such
books, roecords,; documents or cther property as
are referred to in paragraph () or any property
which is the subject of o preseribed licence,
nay be found;

Lo enter any premises ccoccupled by any person in
srder to make such enquirics or to imspect such
document, record ov property as he conslders
necassary to any matter belng iovestigated by
him; and

without prejudice to thz provisions of section
18 end 19, to ratain any such docuwment, record
or other property veferred to in paragraph (f).

v the purpcoses of subsection (Z) the Contractor=-
hull have power to require any public body to

by the Contractor-General, information with

the award of any contract and such other infor-
relation thereto as the Contracter—General
desirable."”




his own name affectsd the office of Contractor-General, which being a

commission cf Parliament, o public office. Hence thers can be no
private right of the Contriuctor-General, 1f he dis seeking a declaration

concerning his cffice,

zad that the schome of the Acl shows that the

He further supgge

functions cf the CeontractoreGeneral are carefully circumscribed by Parlia-

P

ment: he acts on bahalf of FParliament and is vequired to weport to Parlia-

ment after conducting dnvestigations on behali of Parliament.

Mr, Leye further argund that there is no provisior in the Contvacton-
eneral Act making the Contractor-General a jurildical person: the provisions
ware o0 circumscribed thzt ws such intention exprese or implied could be
gleaned from the Act., Hence, if the Conitractor-General seeks to bring an
action as a public body enforcing a public right, he wust Jdo so by a relator
actiony and since he had not done so, the action cannoct be maintained in dits
present form.

Dy, Barmett argued that e discussion of relator actions was lrrelevant
in that such actions are concerned with an individual having no special

interest in seeking to assert a public right; and therein lay the fundamental

:5 and the instant proceedings.

In supnori of the

vroposition that the Plaintiff did have locus standd

he put forward the following points:

The Plaintiff is the :mly person with the statutory right to exercise
the powers conferred on ths Contractor-General by the Contractor-General Act.
There was no absence of specisl interest on the part of the Plaintiff. In
fsct, the office of Contractor-General was established on the basis that it
must be independent, and therefore it would be incongistent Wi@h the purpose

the Statute vo say that ir order Lo have his rightz defined, the plaintifi

wust seek the consent ¢f the Atiormey Cemeral. Any govermment could then

silygtultify ond oullify the office,
1 agreed with the submissions of Dy, Barmett and held that the Plaintiff

Ly,
L

he was the only person empowersd to exercise the

s

did have locus standi

functions of the Contractor-Geaeral; he therefore had a special interest in



having the declaration sought in that the affidavit clearly showed a
dispute between the Flaintiff and the Defendants ar %o the scope of his
POWELS.,

(:\} Before dealing with the relief sought in the summons, I wish to

point out that at ths

{?
',,-;

of the arguments on the substantive issue,
Mr. Leys sought to enter an appearance on behalf of the First Defendant

and to argue the second poiant in his Netice of Prelimimary Objection. I

Li

refused to give him leave to do so on the basis that the reason offered
far his failure to do s¢ was insufficicnt.
On the substantive lssue, Dr. Barnett submitted that the functions
of the Contractor-General were couched in very broad terms, and he pointed
<«/’ to Section 4. to substantiace this. Thus the Contractor-General was by
Section 4 (2) entitled to be advised of an award, or the variation of a

povernment countract, ©0 have secess to premises where a government contract

g,h

3 being carried out, and may retain documents relating to an award, and so
on. In particular, he remiuded the Court that by Sections 4(3) and 4(4)
the Contractcr~General may reguire any public body to furnicsh to him at
such times and in such manner as he may direct information with regard to

_— the award c¢f any contract {(Secciom 4(3)}) or the grant, issue, suspension

<\‘ or revocation of any prescribed licence {(JSection 4(4)).

Dr. Barnett suggested that one cf the central igsues in this matter

iz whether the Contractor-~General has a merely ex post facte reviewing role

or whether he has z wouniteriug role.
Dr. Barnett alsc waintained that two factors which appear in the Act
are .of significance:
(i)} The fact thai 3ection 3(1) comstitutes the Contractor-General
(:‘\ a5 & Commiscior of Parliament and
(i1) that Sectioun 4{1)(a) provides that the Contractor-General to

mouitor the award and implementation of contracts "with a view to

2 v

ensuring” a oumbar of objectives. (italiecs mine)
He argued that this is more so in view of the comstitutional position

of ministers who exercise executive authority and are members of the Cabinet
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which 1s the principal sourcs of policy and which exercises a general
control of govermnment, including the award of contracts and expenditura

of large sums of monev. Therefore, the Contractor-Gemeral is an instrument
created by Parliament %o make more effective the answerability of the
executive which is answerable to Parliament,

Pr, Barnett also noted that by Sections 15 and 16 the Statute gave
the Contractcr-General a wide discretion as to when lie carries out his
investigacicns.,

He aleo submitted that Section 4(i) showed that the wonitering function
of the Contractor-General is a continuing and purposive one. It is not merely
to check whether goverument contracts have been properly awarded but to ensure
that they are awarded properly. Specifically, he has = duty to monitor the
awards to eunsure that each contract is awarded or terwminated without impro-
priety or irregularity. The grammatical construction of these provisions
as well as the nature of the mischief being sought to be remedied strongly
imply that the Contractor-Soeneral i3 empowered to moniter pre-award stages
of govermment contracts. He added that monitering inwolves warning, super-
vision, as well as admonition,

Dr. Barmett urpad that the coostruction suggested by him is that
construction which conducas to ensuring the desired resuli baced on the
language of the Statute, but would alsc be appropriate if one acted on the
principle of construiny the statute to avoid absurdity. He also argued that

such construction harmonizes with ths context and promeies in the fullest

=

manner the policy and object of the legislature. A diffsrent construction

e

would greatly curtail and even undermine the effectiveness of the office.
Mr. Leys for the Se¢cond Defendant argued that the maaning and intent
cof the Statute can be gleaned from the Scatute itself and there was no need

tc look xt other prineciplaes of interpretation, He submitted that the words

conclusively preocluded the

Contractor~General monitoring pre-contract stages
of government contracrs, or obiaining from public bodies information rela-
ting to the pre~conirazct stages of an award.

He suggested thot the vitimate source of the power of the Contractow-



General is Parliament; on whose behalf he acts. His ultimate responsibility
is tc Parliament, to whom he must report. Moreover, the Contractor—General
cannot prevent the exocutive from entering into a comtract. This last point
he suggested, wos borne cut by Section 29 which sets out the penaltiez for
obstructing the Centractor-General, and by Section 2 which defines a "govern-
went contract” as followss

L1

‘govermment contract® includes any licence, permit
or other councession or suthority issued by a public

body or agresment entered into by z public body for
the carrying ont of building or othar wovks or for

the supply of any goods or services.” (emphasis added)

Mr. Leys argued that the only logical intexpretatiom of Section 4 was

that it has only an ex post facto =ffect on awards. He submitted that

Section 4(1){b) referz to sowothing issued, not scmething to be issued, and

that Sectionm 4{2) (a) which says that the Contractor General is entitiad to
be advised of an award contemplates the existence of an award,
Mr, Leys alsc submitted that the definirion of contractor in Section

? and the wording of Section 4(2)(b) support the ex post facto theory. They

read as followss

Section 3
¥ Vcontractor’ means any persen, firm or entity with
whom a public body enters into auy agreewment for
the carrying out of any building or cthwer works,

r for the supply of any goods or services and
ncludes a person whe carvies out such works or
upplies such voods or gervices for or on behalf
of amy public body pursuant to a licence, peimit
or other concession or authority issuad or granted
to that percon by a public body;"

Q

o

Section 4(2)(b):

"jor the purpess of the discharge of hic functiomns
under this Act 2 Contractor-General shall be
entitled -

(CA) ooaooeaov

(b} Subjsct to Section 19, to have access to
s1l books, records, documents, ctores oY
other property belonging to government,
whether in the possession of any officer
of 2 public body or a contractor or other
person;”

Mr. Leys alsc referred to Section 4{3) which empowers the Contracter-

General to request a2 public body to furnish in such manner and at such timesg



28 he may specify, information with regard to the award of any contract

and such other icformation as he comusiders desirablie. He submitted that

both Section 4(2) (L) and Ssction 4(3), "hinge on the reguirements that a
<;/> contract has already been awarded to a specified contractor and that an

agreement has already been entered intc; the latter provision is wide enough

to entitle the Contractor-Geueral to request information pertaining to the

planning stage, that is, after the contract has been awarded”.

He also urged that it is the prarogative of the exscutive to award
a contract to whom they will.

I accept the arguuents of Dr. Barnett that his interpretation is the
correct one, whether lookad at from the point of view of avoiding absurdity,

(ff or that of ensuring the desired result based on the laiguage used, or that
of carrying out the policy and object of the leglslatura,

I hold tha:r the proper interpretation of the 4ct is one which empowers
the Contractor-Gemeral to monitor the pre-contract stages cf government
contracts and tc obtain information from public bodics prior tc the award of
such contractg, I am of opinion that the ordinary weaning of the words of
the statute in light of tha context and grammar suggest no other interpret-

. atiomn,
In this regard, T wish to advert to the meanings of a2 few of the

important worde used in the Statute., The Shorter Oxford English Dicticnary

dofines them as follows: -
"Ensure':
"Io guarantce, To make certain.”

"Circumstances”:

"That which stands around or surrounds, The stateof
affairs surrouanding and affecting an agent.”

(;,f "Monitor":

"o guide ag a monitor, i.e., a senior pupil in a
school with special powers of keeping oxder.”

Cassell’s Modern Guide to Synonyms and Related Words at page 408 says this




"monitoring is also the werd used to designate a kind of observation or

surveillance kept by a pexrsom or by a camera”,
Finally, my little concise Oxford Dicticnary gives an interesting

meaning of the word moniior when used as a noun, I find this meaning most

appropriate and regard it ag summing up the role of the Contractor-General.

it is this:

"a liznrd supposed to give a warning of the
apprvach of crocodiles".

To be effective the Contractor-General muat be able to give a warning

before the event, He caunot moniter the award and implementation of govern-

ment comtracta, and the grant, issue, suspension or revocatlon of prescribed
iicences In the manner reguired by the Statute unless he is enabled to be
privy to the pre~contract stages of the award of government contracts before
they are granted.
I therefore amswor the question posed in the summons,

"Whather the Contractor-General is empowered

by the Conirvactor—-General Act tc monitoxr the

pre~contract stages of government contracts

and/ocr to obtain information from public

bodies relating te the pre-contract stages

of the zward of such contract”,
in the affirmative.

Declaration accordingly.

Cootge to the Plaintiif to be agreed or taxed,
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{4} For the purposec of paragraphs (d) and (e)

of subsecticon (2) the Contvactor-General shall

have power to reguive any public cfficer oy any

other percson fo furnish in such manaer and at

such tims may be specified by the Coutractor-

Genays niormation with ragard to the grang,

ez ~ nclon or revocation of any pr@@cribed

lics such other information dn wrelation

thereto as the (ontractor-General congidsrs

desdirsble.”

In his affidavii in support of this summons the Plaintiif state:
thai the First Defendant ig the MHinister respongible for thoe Ministry of

iz a2 ministry, depsartment or agency of govermment

and as such is a public body withim the msaning of the Contractor-General
The circumstancos which prowprted the £4ling of this summons are that

the Plaintiff in his capacity as Contractor—-General wrote o the Permanent

Seeretary in the Miniciry of Comstruction {(Works) ragu

ting a listing of

and beiug ewscuted by the Ministry and involving the

. oy o -
Hig raoguest @

with the response thait the HMinistry is not legally

obligated to provide guch informsticn to the Centractor-Gemeral prior to

[/

tha award of & contvact znd this position 1z supported by an opinion of the

Attornev-General - an opioilon which the plaintiff exnibited in
A ¥ I

[
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In keeping with o notice of Preliminary Objection, Mr. Leys sought ¢o

argue two preliminery points, as ifollows

“i. That the ¥l > hae no locus
staudi ©o present and maintaln thz actiong

2. Thav

*vucr o

entity know

setion ggainst the Pivst Uefendant be
az the First Defendant ie not av

. Jop—
{":() 1;1'\!!0

or, Barnett for ths Plaintiff objected to My, Leys' argulng the

second point o the baciz that ne appeavance had been filed by the First

arxd therefore Levs could not speak on buhalf of someone whom

2

% objection and so Mr. Leys confined himself.

al that stage, to the firgt point.

Mr. Leyz submitted that the matter though filed by the Plaintiff in

affidavic.



