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CHKEY, J.ji.

this is an appeal as respects dainages only in &
judgment of iarsh J,; in the Supreme Court dated the 12th of
laarch, 1990,

The defendants have argued that the award of $96,0006.00

for general damages was inordinately hivh and tnat the court

should in all the circunmstances reduce thac amount. There was

A

- filed also a respondent’s ncitice claiming, to the contrary, that
the same award of $50,000.00 was inordinately low and was &
wholly erronecus cstimate of the damage. That vespondent’s
notice was withdrawn s¢ we are concerned only with the appeal by
the defendants.

Evidence of the injuries was pircovided Ly a medical

report put in by consent which showed that the plaintiff had a

(»\ displaced fracture of the mid-shafit of the left tibia, a

o displaced fracture of the mid-shaft cf the right tibia, a

displaced fracture of the mid-shaft of the right fibula and
reslddal ceformity in both legs in the form of excessive callus



[

formation at tie fraciure sites. There was a jegged wound
on the right ley. He was totally incapacitated for six
menths. The medical report ended on this note

"He is however not expected to have

any wvesidual disability. The period

for which he was incapacitated as a

resule of the accident was

approximaetely six {¢} months.”
The injuries in this case, be it noted, were fractures to both
lege, the fracture in the righu leg Leing the more serious.
Indeed there were three fractures in respect of that limb.

Mr. Delisser was guite unable t¢ cite any cases where

the injuries were of a similar nature te demonstrate that the

award was inordinately high. 41l the cases to which he made

reference, were cases where injt

L

ries were to one leg only.

Mr. Dennis was able to point ous attention really tc one case,

[oh

a case ieported in Mrs. Khan's bocok of injuries Vol. iI at page

3 namely Rutherford v. Dewar wiherc tliere were fractures to both

leys. Iin additicn there were cther very serious injuries and
in that case the learned trial judge wade an awaind of $£47,06C60.060.

That award was made in 1931, There was another case of

More v. CGravesandy reported at paye %7 of the same ork where

there was a fracture oI the left ley only, and in that case, the
award which was nede  in 1985, was in the sum of $50,000.00.

in my view, the onus of proof is upon the appellant.
He musi demonstiate that this is a wholly ervoneous estimate of
cthe damages suffered namely, pdin and suffering and loss of
amenlties, EBven looking o che cases to which My, Delisser has
adverted cur attention, where the injucy was to cne leg only
one would have to apply the formule as crdained in the
Central Suya case. That prccess wouid bring the award, in my

view, well within

che spectrum c¢f this




Even usging as a

kutherford v. Dewar which I would think

WaAS &

one would find that the award o

reascnable. in ny view,

me ithat the estimate arrived at by the learned

court below was wholly erroneous,

should be

<

dismissed with cuses.

WEKiGHT, J.i.

I agree and need add nothinyg wore.

MORGEN, J.4.

i agree,

SOG,000.00 was

)

hiis appeal

gulde the 1961 award of $40,0006.00 in

lew estimate,

eminently

been shown which persuades

jucye in the



