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IN THE SUPREME COURT OF JUDICATURE
IN COMMON LAW

SUIT NO. C.L. 1985/L029

BETWEEN ASTON LOWE PLAINTIFF
AND TERRY GILLETTE BAKERY LID, 1ST DEFENDANT
AND PATRICK GRAHAM 2ND DEFENDANT

Mr. R.S. Pershadsingh Q.C. aund Mr. Alvin Muﬁdell
for Plaintiff

Mr. A, Rattray and Miss Carol Sewell instructed
by Rattray, Patterson, Rattray for the Defendants

Heard: Novsmber 15, 16, 17, 18, 1993: May 27, 1994

HARRISON J. (Ag.)

The plaintiff in this casa, claims damanges for pecrsonal injuries, conse-
quential expenditure and loss sustained by negligenca of the sccond defendant, the

szrvant or agent of the first defendant,

The Facts: 7

On the 13th Decembor, 1982, the plaintiff was riding his motof;cycle on the
left side of the road going towards the district of Clommgl in the parish of
St. Mary when he saw a van travelling in the oppositea direction, wobbling and
coming two sides of the road., He bolted immediately into a ggtewny]on the left

and stopped but the van left the road and hit him off his motor cycle.

He knew nothing further until he found hims¢lf in hospital, He sustained

a aumber of injuries and was discharged a week lator,

He has strongly denied a suggestion that he was travzlling on the incorrect
eide of the road. Rather, ho has stated that he was riding on the straight, about

o yard from the edge of thc roadway on his correct sidc of the road.

Dennis Jones, Sgt. of Police, gave evidence on bchalf of the plaintiff. He
recalled going to Clonmel om the 13th December, 1982, and on arrival at the scene

of an accident he saw a motor cycle on the left sid: of the road facing Highgatz.



He also saw a Toyota motor truck on the right side facing Annotto Bay with its
front section resting on the motor cycle which was in a gateway off the drtving
surface of the road. He made other observations, dctails of which will be ‘

referred to at a later stage of this judgment.

Sgt. Jones further tastified that whilst he was on the scene he saw the
szcond defendant. He asked him why the truck was in that position and he staﬁe&

that the stecring got oui of control and the brakes had failed him.

Lauriston Lowe, a son of the plaintiff, was also cnlleﬁ as a witness. He
recalled sometime during thc morning of the 13th Daccmber, 1982. seeing his
fathor's motor-cycle in a gateway about some 2 ft. off thc :oad. He also sow
Mr, Terry Gillette's bread van in the gateway with the front wheels of the van
risting on the motor-cyclc. The second-named defendant and another man weré
irylug to pull the motor-cycls from underneath the whoels bug he udl& éhem not

to interfere with it until th:c police arrived.

Patrick Graham, the sacond defendant, testificd that on the date of the
accident he was driving a broad delivery truck ownad by Terry Gillette Bakery.
His brother and one Paul Campbcll were in this van and they were on their way to

Anrotto Bay. The morning was bright and sunny and the road surface was dry.

Whilst travelling at about 30 m.p.h. in Clomm:ll district and as he was
proczeding down a slight grada, he saw a motor cyclist approaching him on his
1zft side of the road. Hc blew his horn, applied brakes, swerved to the right
and stopped in order to avoid & collision. As he¢ want to the right and stopped,
tha motor cyclist swervod beck to his left and collided into the fromt grill of
the van. The rider then f:ll on the bonmett of tho vam, hit his head on the
windscreen and rolled off into the road. He has maintained that only the front

part of his vehicle went ovar to the right side of thz road.

As a result of his v:ihicle blocking traffic going towards Amnotto Bay he
removed it and parked it om %thc right hand side of th: road beforc the police

arrivad on the scene.

Graham has denied admitting to anyone that his brakes had failed him and that
the vehicle's steering was dofoctive. He also denicd that he was driving from
side to side across the road and that he collided with the plaintiff in a gate-

way off the road.



The Law:

Fox, J.A. stated iater alia, in James v. Seiveright 12 J.L.R. 617, at page

621:

"For all practical as well as legal purposzs, section
44(1) (a) of the Road Traffic Act dividcs the road-
way into twe halves, and identifiecs the particular
half in which a motor vehicle shall have the right
of way, dcpsuding whether it is meeting, or is
being ovcrtaken by, or is overtaking othor traffic.
As a resuli, in the event of an accident between
two vehicles on the roadway, the point of collision
becomes an important fact in determining fault.
Proof that this point is located within & parti-
cular half of the road is capable of giving rise
to an inferonce that the driver who should have
kept his vehicle within the other half is %o be
blamed for th: accident. The further away from
the centra linc this point is, th: stronger may be
the infarancecs of negligence. The lagal coﬁécqugnce
of the infcremcec is to put an evidcotial burded up-
on the driver of the vehicle which has zncrdached to
show that the accident was not causad through his
fault. In any action for damages rcsulting from the
collision, the cxtent of his liability would beé
largely dzpundent upon the degrez of his success in
discharging ¢his burden .... He may be sble to
establish ¢hat notwithstanding his c¢cacroachment,
the accident was caused cither wholly, or paftly
through ithz fault of the other driver. He may also
be able to prove that the accident was unéiveidable.
But if h: should fail to discharge ke ovidential
burden which is initially upon him, and there was
proof only of the fact that the point cf collision
was on a particular half of the road, a court would
be entiiled to conclude the issue of lisbility on the
basis of thu imnference described abova."

It is also prima facis: wvidencc of negligence if & motor vehicle leaves tha

road, mounts a pavement and strikes bystanders - scz Ellor v. Selfridge (1930)

46 T.L.R. 236.

The case of Bramndon v. Osborne, Garrett & Co. [1924] 1 K.B. 548 is authoriiy

for the proposition thai whsr: a person or third party is placed in danger by the
wrongful act of the deferndant that person 1s not negligeiat 1f he exercises such
carz as may reasonably bz oxpocted of him in the difficuit position in which he
is so placed. He 1s not ¢ blome if he does not do quitc the right thing in th2

circumstances.

The Issues:

The point at which botlh vehicles collided must first be determined. Was it
in the road as the dz2fenc: contends or was it in ¢ gatcway off the road as ths
plaint1ff maintains. Thuse conflicting contentioms can only be resolved by

cxamining the evidence and asscssing the witnesses' credibility.




The plainciff's ovidiac: 1s that before he was hit from his motor-cycle he
had left the road. H:o wwanl into a gateway, and saw <he van some thrce chains

ahzad "wobbling" two sfdes of the road as it approachid him.

The sacond defendant o the other hand has ass:irisd that hc saw the plain-
tiff approaching him or i right, He blew his horw, cpplied brakes, swervad
to the other side and stopped but the plaintiff ncvirthiless collided into his
grill,

Sgt. Jones' evidemecs rveals that on arrival si tha scéhe of the accident
i saw the motor-cycl: in a gateway off the road and that the front scction of
the van was restiang on ta~ wotor-cycle, He furth.r obsarved the foilowlng:

1) Drag mark 1} chains long starting from ¢h. luft side of the
road and going towards the right sid: as orme proceeded
towards Armoizo Bay.

2) Drag mavk cioding oune foot from the righ: wbe«l of the
truck.

3) Right fron: «nd rear wheels of th: truck off the road
surfac: and rosiing onm a slight bauk.

4) A straight road in the vicinity of <z wccident.

5) Damagud hiadlamp, park lights, indicators and fromt fork
of the mo%cr~cycle.

6) Damaged truck’s grill,

7) Broken glass on the left side of th: rosd facing Highgate
where th. rruck was resting on the moior-cycle.

8) Duco droppings from both vehicles st zh: "ground".

I have formed th. distisct impression from iir. :vidence of the defendant
zhat he was stationmary whoz the collislon occurrcd. Aficr he saw the plaingiff
approaching him on his sid: of th¢ road he swerved <o the right and stoppad. Th:
plaintiff then swervid back to his lcft and collid-d inie the grill of his truck.
From this account, th: platuiiff would be moving away from the truck. How could
hc then collide into his grill thcreby causing damag:ze to the grill and born:t#?
I am of the firm view tna® if the plaintiff 1s moving cwaey it 1is most unlikely
for him to have collid=d in the truck's grill. On thi contrary, the resultant

dumages to the motor-cycl:, that is, the front fork, h-adlamp, park lights and
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indicators and damage to the grill of the truck are more consistent with the

plaintiff's account of the truck driving into the motor-cycle.

I tegard Sgt. Joncs as a disinterested witnoss, and one who in the course
of his dutics went to the scene of an accident to carry out investigations. He
gave his evidence dispassionately. I am convinced that his honesty is beyond
reproach and his credibilizy 1s untarnished. His obszrvations at the scene
have made it abundantly clezar as tc the point of impact and corroborates thc

plaintiff's account on this issue.

I accept the plaintiff's version that he saw the sccond defendant’s vehicle
“wobbling" two sides of thc road as it approached him and in an cffort to escape
injury he bolted into a gateway on his left sidz of the road. I also find that
in spite of this evasivc action the second defendant nevertheless collided with
him. I accept the plaintiff and his witnesses as witncsses of truth and I totally

r=ject the sccond defcudnat's account of this accideunz.

I find that on a balanc: of probalities thc szcond defendant was regligent

in his driving and is fully to be blamed for this accident.

DAMAGES

Special
The plaintiff gave cvidence of special damages in relation to medical
expenses, drugs, cost of traonsportation, loss and damage of porsonal e¢ffects,

extra help and loss of <armings.

Mr. Rattray citad and rclied on the cases of Murphy v. Mills [1976] 14 J.L.R.

119; Harris v. Walker 5.C.C.A. 48/90 (un-reportod) dclivered 10th December, 1990,

which insist on the nacissity for strict proof of speccial damages. He submittced
that the failure of the plaintiff to provide documgntary evidence to substantiaze

payments was fatal.

I am of the view howover that the plaintiff has given credible evidence in
ralation to certain items under this head and I find the following proved:
a) Medical expenses - $ 2,730.00
b) Cost of transportation - 1,170.00

c) Drugs and linaments 2,000.00




d) Eye glassecs broken $ 300.00
e) Pants and shirt destroyed 90.00
f) Repairs to damaged denture 50.00

g) Extra Houschold help (pleaded) as $60.00 per
week. Oral evidence given by plaintiff as
paying $120,00 per week. No amendmcnt
sought). Amount allowed - 78 weaks @ $60,00
per wack $ 4,680.00
In so far as loss of carnings 1s concerned, I am in total agroement with

the submission of Mr. Rattray. "McGregor on Damagcs™ l4th Editiom at para.

1161 states:

"The plaintiff can recover, subject £o the rules of
remotencss and mitightion, full compensation for
pecuniary loss h¢ has sufféred. This 1s today a

clear principle of law."

The principle thereforz, is that the injurad party should be pidbed in the

sam¢ position as nearly as possible as if he had nzver been injured.

The plaintiff in the instant case has failed in my view to put before thi§
Court sufficient evidonce to cntitle him to this awaerd. In his evidence in
chicf and under cross-cxamination he has stated that ho did "a little electrical
work among other things" pricr to the accident. Hc has plea&cd loss of carnings
of $270.00 per week but hc has not shown by evidemca what occupation this weckly
carning related to or how this figure was arrivaed at. There is no evidence that
at the time of the accidout he was employed as an :lactrician so as a result of

the accident he lost zarnings whether current or ponding.

The extra help for attecnding to the plaintiff's animals has not been provad,
The evidence has revcaled that this help was requircd duc to the absence of the
plaintiff's sons from homc, This help did not arisc as a result of the accldeant.

The sons were no longer at home to assist him hencrn the need arose for extra help.

The plaintiff is therefore awarded the amount of $11,020.00 as Special damagos

with interest at 37 as of the 13th December, 1982.

General
Mr. Pershadsingh invited the Court to award damages under the following heads:
1) Brain injury.

i1) Pain and suffering and lcss of amonitias.
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{11) Loss of future earnings.

He cited and suggested szvezral cases by which this Court should be guided in

awarding damages.

Mr. Rattray on his part argued that no satisfactory evidence has Eégn
adduced to justify an award for loss of amenities and loss of future eﬁfnings.
As to brain injury, he has submitted that Dr. Deorbar’s evidence should be
disregarded and be truaczd as wholly unrcliable. Ho hes forcefully argued
that the Court should accept Dr. Checks finding that thare was no evidence of

brain injury.

In Mr. Rattray's view, the Court should only comsider the head of pain and
suffering when awarding domagecs. He cited several cas¢s and suggested that a

sum not exceeding $70,000.00 should be awarded undar this head.

Brain Damage

I will deal firstiy with the evidence relating to nead injury. What 1is the
nature and extent of this head injury? Has the plaintiff proven that he has
suffcred brain damag:? Siace any brain injury is a scrious injury the resolu-

tion of this issue will effeect the ecventual quantum of damages to be awarded.

I have had the bcazfic of referring to the sgread medical report of Dr,
Choeks, Consultant Neurosurgaon, as well as assaessing the evidence given by

Dr. Doorbar, Clinical Psychologist.

Having observed tihs dcmeanour of the plaintiff in the witness box, it is
my considered opinion and I so find that he has imprcssed me as an intelligent
witness. He showed by hls answers to questions asked of him that he comprehzndzd

thom., He showed the ability to recall salient facts advantageous to his casc.

Dr. Dooxbnx, 1ike Dr. Checks, did not previously =xamine the plaintiff. Data

was collected by both from the plaintiff himself.

Dr. Doorbar had administcred psychological tests which revealed that the
plaingiff was suffering from 237 intellectual impairment and 22% deficit memory
function. She testificod that both findings wer:z imdicative of organic brain

damage.
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Dr. Cheeks catrrisd cut a Computeriged Axiél Tomography (CAT) brain scan
in order to seek confirmation of his cliniédl improssion that there was no
svidence of any brain damaga. This CAT Scifh was done and it confirmed that no

ovidence of brain damag: was present.

In answer to a quastion put to Dr. Dootbat under cross-examination she
stated " .... 1f subsnquiat to my testing it was found out that he was working
as an clectrician I would call him back. It can’t bes It is highly unlikely.

I would call him back £¢ ru~test him. Braih damag: is a permanent damage so 1t
could not be that his condition has improvad."” Of coursé, evidence has revealcd
to the contrary that th: plaintiff has beett working as an electrician subseéquent

to the datc of the accid:unt.

|
In light of the 2vidence I am therefote constraimed to accept the objective

finding of Dr. Randolphx Chacks as to the Aﬁsence of brain damage. I find there-

fore, that the plaintiff suffered no brain damagc.

Pain and Suffering

The plaintiff was admitted to the Port Maria Hospital and was discharged

onc week later,

Exhibits 2 and 2A;, mzdical reports of Dr. Morais V., Guy, Physician and
Surgeon of Highgate, St., Mary, show where he saw and cxamined the plaintiff on
Sgptember 19, 1984, Climical coxamination revealqd:

1. Multiplc bhzaled scars to the frontal rzgion of the scalp
extending across both ¢yebrows.

2. Loss of sansation to thc right 5th finger with no power
in the fing@r.'

3. The right 3rd aad 4th fingers had dimimished sensation as
well as loes of power in the fingors.

4. Lavity of theo right knee joint with woakness in the joint

and inability to bear weight on that limb.

Dr. Guy further oxamined the plaintiff on th: 26th September 1989 and has
stated that his condition had remained unchanged. Further, it was his view

that there was nerve injury in the right hand.




Dr. Roy Thomas' medical reports, Exhibits 1, 1A and 1B, have revéaled intat
alia that the injurics sustained by the plaintiff ware not serious dud should
-~ have caused no lasting disability. He finally saw and 2xamined ﬁhe‘piaintiff
(:; on the lst February, 1993, Ho assessed loss bf fumction in the tigﬂt hand to

be 7.5% and for the right knce 107,

Dr. G.G. Dundas, Consultant Orthopaedic Suigaon saw ahd examined thc plain-
tiff on the 6th Septombor, 1991. Medical report, Exhibit 4 has revealed inter
alia that:

"From an Orthopacdic point of view he had waéting of the right
forearm to the cxtent of 1 centdmétr: and 15 degree fiéxion
C deformity ot the distal interphdlangcal joint of the right
ring ond littlc fingers. The range of floxion was un—imp&ired.
There was mild right thenar wasting and pallor in the hand.
No truc clawing was noted and his roflcexes were bilateialiy
depressed. A bouy spur was noted in the midshaft of the
right humsrus ant-rolaterally.
Examination of th: right lower limb rovaalad that he had 1
centimetre of quadriceps deficit. Therc was demomstrable
VJ neurological deoficit., Examination of %h: knee showed that
his collaterals were stable, but he had a positive Lachman's
Test indicativs of compromise of his anterior cruciate
ligament. H: was able to walk without 2 wolking aid and the
innge of movamen: was very close to mormal. There was no
indication of Impairment of his ncck movemeznts. X-rays failed
to reveal acy bony abnormality of his knucs.
Based on thc docmonstrable physical findings the disability
related to hiis right upper extremity would smount to about
57 of that extrimity, and to his right lowor cxtremity about

107 of tha extromicy."

In summary, the medical reports indicate that thc plaintiff has a 10%
disability of the right lowar extremity. In relation to the upper extremity

the disability ranges from 5% by Dr. Dundas, 747 by Dr. Thomas and 307 by
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Dr. Cheeks. There is mo 2zvidence as to Dr. Thomes' qualifications. Dr. Cheeks
is 8 Neurosurgeon wher:as Dr. Dundas is an Orthopacdic Surgeon. I am inclined
to accept Dr. Dundas’ diagmostic impressions. I thercfore accept and find
that the plaintiff sustaincd a 107 disability of the right lower extremity

and a 57 disability of thc right upper extremity.

Loss of Amenities

The plaintiff has failcd in my view to prove this loss.

Future Loss of Farning

It is subqequent *0 thc injury but cvidencrs must show whdt was the plaic-
tiff's loss at the timc of the injury which would acruz in tﬁe«futu;e. See
dicta of Scrutton L.J. in the Azxpad 1934 P. 189. Thc loss mubt be "real
asscssable loss sufficicntly proved by evidence"”. Szz Lord Denmtiing's dictum

in Farley v. John Thompson Limited [1973] 2 Lloyd’s Raeport 40.

I find that therc is wo credible evidence on which an award can be made

under this head.

Conclusion

There is no doubt that the injuries sustainad by the plaintiff must have
rzsulted in pain and suffcring., I am guided howaver by the statement of

Campbell J.A. in the cas: of Beverley Drydem v. Winston Layne S.C.C.A. 44/87

(un-reported) that:

"... personai injury awards should bec roasonable and assessed
with moderation and that so far as peseible comparable injuries
should bc compamsated by comparable awards."

I must also bear in mind the rapid growth of infiation and the steady

depreciation of the valuz of the Jamaican dollar ovcr the years when it comes

to asscss damages.

In the circumstancss and considering the cas<s ciftad I make the following
award:

For pain and suffcring $ 90,000.00
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There shall be judgment for the plaintiff amd h2 is hereby awarded $90,000,.00
as General damages to broar interest at 37 as of the date of service of the Writ
of Summons and Special damages in the sum of $11,020.00 with interest thereon

as of 13/12/82,

The plaintiff shall have his costs taxed if mot agreed.



