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Presenting the issue sought to be resolved by this action may
be more conveniently achieved by setting out the rival claims. The

Statement of Claim runs thus:- /

1. The Plaintiffs are the owners of an estate
in fee simple in a parcel of land part of
Mount Pleasant Estate in the Parish of
Westmoreland.

. 2. The said parcel of land includes a smaller
(;l) parcel of land 12,7 perches in area which is
' bounded on the North-east by land previously
owned by the Second Defendant Eli Jackson,
but subsequently sold to the First Defendant
Dianne Ennevor, on the South-west by lands
owned and occupied by the Plaintiffs, on the
South-east by a reserved road and on the North-
west by the Caribbean sea.

%. The Second Defendant on about the 2nd day of
April 1975 entered into an agreement to sell
approximately one/half acre of land to the
First Defendant.

4, The aforesaid one/half acre of land encroached
upon and included the plaintiff's parcel of
land described at paragraph 2 thereof.

~ 5. Subsequent to the sale of the said land the
Lefendants fraudulently procured the
registration of the Flaintiffs' said smaller
parcel of land as part of the said one/half
acre of land at Volume 1137 Folio 216 of the
Register Book of Titles in the name of the
First Defendant for an estate in fee simple
absolute in possession, and have fraudulently
deprived the Plaintiffs of their estate in fee
simple absolute
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in possession in the said smaller parcel
of land.

£+ RTICUL RS

1. The said Defendants falsely and {rauvdulently
represented to the Registrar of Titles that
the said Second PDefendant was the owner of
an cstate in feo simple in possessicn of
all the land when they know or cught to
have known that the said parcel of land, the
subjeoct matter of this suit was the Flaintiff's
and was in their possession,

2. The Sccond Pefendant falsely and fraudulently
declared to the Registrar of Titles that he
was not aware that any other person had any
estate or intecroest (in the said land) at
law or in equity, in possession, remainder,
revorsion, contingency or expectancy when
the Defendants knew or cught to have known
that the Flaintiffs were the owners of the
said small parcel of land and was (sic) in
possession thercof.

3. The said “Jefondants fravdulently procured
and/or induced George Moore and Grorge
Ellis to declare to the Registrar of Titles
that all of the said land was ownoed by
Francis 3Barrett and Adella Jones who lived
in undisturbed peaceful and quiet possession
and occupation of the said land and sold
same to the Second Vefendant <£1i Jackson in
the year 1948, when they knew or cught to
have known that the Flaintiffs were always
in open undisturbed and guicet possession of
that small parcel of land for upwards of 35
years.,

6. By reason of the pr:mises the Flaintiffs
have been deprived of their cestate in the
said parcel of land and have suffered loss
and damagcs.

AND THE FLAINTIFF'S CLAIM:=-

(a) 4 Declaration that the Plaintiffs are the
beneficial owners of an estate in fee
simple in possession of the seaid parcel of
land.

(b) 4An order for possession of the said parcel
of land.

(c) 4in order that the Certificate of Title in
respect of the said parcel of land
rogistered at Volume 1137 Folio 216 be
rectified,

(d) Damages.
(c) Costs.

The defendants admit the sale, survey and registration of the
parcel of land but deny any encroachment or fraudulent procuring
of the registration maintaining that the second defendant had
by murchase aquired the said parcel of land in 1948 and had been

in continuous and undisturbed possession therceof until the time
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of its sale in April, 1975 to the first defendant. Further the first

defendant counter-claims for -

1. Damages for trespass to the said parcel of
land.

2. An injunction to restrain the plaintiffs
whether by their servants or agents or
otherwise howsoever from entering or carrying
out any works on the same parcel of land.

In their Reply and Defence to Counter-claim the plaintiffs join issue
with the defendants on their defence and deny the defendants' claim
to any relief,

The first pleintiff is the father of the second plaintiff,
It is the plaintiffs' case that the lst plaintiff purchased from his
mother, Christiana Hylton, a parcel of land - a little over 8 acres at
Ironshore, including the parcel in dispute, and has been in occupation
of such land for roughly 30 years. The plaintiffs and the second
defendant shared a common boundary on the north-east. Neither at the
time of purchase nor subsequently did the first plaintiff receive any
diagram of the holding from his mother. In. 1967 he had a survey done by
Mr.AH, C. Perry, Commissioned Land Surveyor, and a checked plan prepareds
A copy of this plan was put in evidence as Exhibit 1.

The land is represented as a long narrow strip stretching
from the hills to the sea and being bisected by a reserve road running
Fast to West - which has since been developed into a main road. By
far the smaller portion of the land lies between the reserve road
and the sea being only 3 roods 13.87 perches. The disputed parcel lies
within this smaller area as shown in the diagrame The boundaries of Mr.
Lynch's holding were well marked by Mr. Perry.

At the time of the survey, the second defendant Mr. Eli
Jackson was living in England. His sister Mrs. Clementina Barnett was
‘left as his agent and her husband Richard Barnett represented her at
the survey. .No.objection was raised at the survey and it appears from
the plan that the boundaries were ascertained from existing marks. It

must be noted, however, that Mr. Lynch testified that before the survey
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he did not know the corner by the sea. However, after the survey the
corner by the sea was marked by a wooden peg against an iron peg. The
pegs put in by Mr. Perry were hardwood pegs. So the inference from this
bit of evidence would seem to be that the corner had previous to the
survey been marked by an iron peg in the rock. #r. Lynch maintains

that he occupied all the land shown on the plan without any hindrance

or objection from anyone. Nor had he ever had any dispute with Mr. Eli
Jackson over the boundary. He reared stock on the land and his son,

the second plaintiff, did work on the portion by the sea thereby greatly
enhancing its value.

The coastline is rocky and the evidence is that there is a
drop of about 35 feet to the sea. The work done by the second plaintiff
was with a view to making the place a tourist attraction. He had lived
abroad for some time and apparently had ideas he would put into effect
e.ge a floating raft. He planned to have a restaurant there and so
did preparatory work. He bulldozed the area, built a cut-stone wall
about 2)2 feet high and 30 ft. - 40 ft. in length, cut stairways in the
cliff down to the sea - in three different sections and had masonry done
to the same as well as other masonry to the cliff. Even the first
defendant conceded that considerable work had been done though she
disagrees as to the time the work began. She insists the work commenced
since she claimed possession whereas the second plaintiff's evidence is
that the work was in progress for about 5 years. Indeed, the very nature
and extent of the work would suggest a fairly long period - much longer
than the first defendant will admit.

Mr. Lynch does not recall exactly when it was that Mr. Jackson
returned to the area but Mr. Jackson's evidence is that he had left the
island on January 1, 1956 and returned May 18, 1974. 1In 1975 the first
plaintiff was served a notice to attend the survey of Mr. Jackson's
land but, says he, he was sick and could not attend. Accordingly, he
requested the second plaintiff to attend. Mr. Dennis Lynch states that he

attended and waited all day but saw no one. If indeed he attended he must
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have done so too late. For although I have not seen the notice I

assume the survey was done on the date as notified. Sometime after

the survey, Mr. Lynch says he visited the land and observed that a

substantial peg had been put in where the previous peg had been by the
<:,} sea; s0 he concluded everything was in order. Nothing else attracted
his attention then. However, a few weeks later he saw a man chopping
on his land and when he spoke to this man the latter showed him the
point to which he had been directed to clear. This point, says Mr.
Lynch, was some 40 ft. inside his land. Thereafter, he saw and spoke
with Mr. Eli Jackson disputing the survey and for the first time, it
would seem, he was told by Mr. Jackson that the corner was at a rock
called Margaret Rocks. This he refuted. Work on the cliff continued
and Miss Ennevor took action in the Resident Magistrate's Court for
tresspass.

On behalf of the defence there was tendered in evidence,
as part of an agreed bundle of documents marked kxhibit 2, a copy
of a Common Law Conveyance dated 9th September, 1948 evidencing the
sale to Eli Jackson by Francis Barrett and Adella Jones 0f scccccesas
"All that piece or parcel of land part of Ironshore in
the parish of Westmoreland containing by measurement

o Three Acres and butting and bounding North land
L\/} belonging to the said Francis Barrett and adella Jones

Soygth by sea, West land belonging to Herman Moore
and East by Christiana Woodcock.

The purchase price was Twelve Pounds. Mr. Jackson contends that he

enjoyed undisputed possession of the land until he returned from

England when he was first informed that Mr., Lynch was claiming the

disputed strip.

Both Mr. Lynch and Mr. Jackson had grown up together as boys

— in the arca. Mr. Jackson being older by about seven years. They have
been friends over the years and both claim a continuation of this
friendship. It follows, that while they occupied adjoining parcels
of land no particular attention was paid to any observance of their
common boundary. They both reared animals on their lands without
dispute even though animals would stray into each other's land. Mr.

Lynch did not mention any usage of his land but cattle-rearing,
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However, Mr. Jackson mentioned in addition, that they both planted

6o

tobacco and coconut up to the boundary. Such use of the land was
not put to Mr. Lynch. He had mentioned that Mr. Jackson used to
fish by the sea, and though he walked on his (Jackson's) land to get
to the sea he ceuld also walk across the disputed portion as well.
But in the atmosphere of good neighbourliness that prevailed
between these two gentlemen over the years such passage across the
land would not be regarded as a show of ownership,.

Mr. Jackson gave a history of the two parcels of land owned
by himself and Mr. Lynch, respectively, which I find to be not free
from confusion. His evidence ran thus:

"When I was 13 years old the two properties were owned by

my great-grand father and grand father. Land sold
to Lynch's grand father by my grand father who showed me

the boundary - a split in a rock at a point over the
seaside. He then showed me the corner by the mountainside."

In cross-examination he said that Francis Barrett and Adella Jones,
from whom he purchased and whom he called his aunts, were his

grandmother's sisters and that they acquired the land by descent from

‘their grandfather, They had occupied and used the land before he

bought it and so far as he knew they never surveyed the land before
he bought it.

When challenged in cross-examination on his knowledge of the
boundary he said that a few weeks (2 - 3) before his grand father died
in 1918, when he Jackson was 13 years of age, the two of them had
gone to the sea-side and on that lone occasion and for no disclosed
reason the grand father had shown him the Boundary. But what does cast
suspicion in his veracity is that his grand father was never in
possession of that land. The inevitable question is why should this
old man who has nothing to do with this piece of land take it upon
himself to be pointing out the boundaries to a child who was also a
stranger to the land? It becomes even more ridiculous when from his own
evidence he was much younger than he had testified. He gave his date
of birth as December 19, 1908, So obviously, in 1918 he was only 10 years

of age. OUf what interest would land boundaries be to him at that
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tender age? Having regrrd to the fact that his grand-father did
net survive this rather strange porformance by wore than two cr
toree wo ks it is patont tie t the deed was done on just about

the last occasicn he would have had the op.ortunity te ac so,

The importance of this aspect of Lr, Jackson's case is “cotter
aprrocisted by toaking into acccunt his evidoncs that nis 'auntics!
were old at the time of the sale to him and that trey, in addition
to never having done 2 svrveoy of the land, 2id rot show him any
boundaries', 3o that for the thirty years that he survived his
grand-father up to the time of his purchase he had acouired no
further knowledge of the boundary from the owners whoe werc in
occupation of the land. 411 he has tco go by is this gratuijitious
and naear-cdeath-bed act bv a grand-fathcr who had no interest in
the land.

Sealing furthor with the land Mr. Jackscon said he bought
the land betwszen 40 and 42 years aftzr the death of his grand
father 2nd went into mossession tien. At that time L.r. Lynch's
mother cwnzd the lot ncw cwned by Inr. Lynch., é&nd in continuation
he said that Mr. Lynch has been on the land frea he (Lynch) was
a little boy up to now and has becn wsing it, .y this admissicn
he naturally concedes to Mr, Lynch a better opportunity of kncwing
the boundary, There is cone factor hiowevar, which rendors the
matter less clear than it might have becn. That is that up to
soiretime in 1975 when Mr., Lynch wut up a fence aftor a suvrvey cof
Jackson's land thexre had boeen no fence along the beundary batwoeen
the road and the sca. It wounld secem that because of the nature
of the land = the coast is very recky - the use te which it could
ordinarily be put was very limited. #4s lMr. Lynch said he usced to
tie animals thore. ccordingly therc was no »r:ssing necd to ray
any particular attention to the boundary. The land was in ruvinate,

i noew 2lement was introduced inte the relatively calm
relationshis between sdward Lynch and Eli Jackson when the first
defendnnt Zianne <nnever began distlaying an  intoerest in acguiring
the lot owned by E1i Jackson. Llthough there was no contractual

relationship betwecen Jackson and liss Znnevor until 4pril 21,

¥
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1975, she was instrumontal in having Jackson's land surveyed on

February 20, 1975 by Mais Zcan and {ssociates, Commissioned Land
Surveyors. Miss Ennevor claims she was a part owner in the lands
adjoining Jackson's land tc the north and wished to acruire
Jackson's land aarently to facilitate the botter use of her
previous holding. :iowever, the plan of the survey of Jackson's
land which she tenderod in cvidence as “xhibit 3 records her as
occupier and Teter Jood et ux as the registered owners and the
cory cuortificrte of the title to that piece of land tendered in
egvidence as dxhibit 4 shows thot as of Hugust 16, 1974 the
registered owner was D, C. R, Limited of George Town, Grand
Cayman. The most theréfore, that she can be is a sharc-holder in
D, C. R, Ltd. but after insistinjg she is a part owner in D,C.R.
Ltd. she set:led down te Teing a share holder., It is not a
distincticen without a difference which should e known to her
bacause she was at one time a Real ZIstate «gont,

Some items of intoarcest containzd in the memorancdum on
gxhibit 3 arc as follows:

1. A4rea O/.-IR~38F

2, The narme of the Tarty at

whose instance the survey
was made Miss Diane ZEnnevor

§N]

. The ntes betw:en which
the survey was made on 20th February 1975

4. The arounds of the
surveyors dccision Instructicns, m~rks
on 2arth and cld plans.
I hav: already refcrred to the cvidence of ennis Lynch in which
he stated that he waited all day but saw no cne, Iiss Znnevor's
evidence is that the survey was done on February 21, 1975,
The plan gives tho date of the survey as February 20, 1975, VWhile
Dennis Lynch ¢id not give the date on which he attended in
accordance with the notice it does appcar that rocm for (loubt
exists as to the actual date of the survey. «t any rate it
aprears that it is intended to e done ¢n Fobruary 20, 1975.
Miss Znnevor was very much nres2nt at the survey. She

says sho was there in the cagacity of an adjoining cwner who

-
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had been served notice. The memorandum in the plan (Z3xhibit 3)
shows the persons nctified as -

The Secretary Beach Control Authority
Edward Lynch, Eli Jackson, George Znnis,

Miss Ennevor's name does not apirear in that capacity but in the
capacity cf the persons who raguested the survey and as one of
the twoe poersons w ~ att:i:nded; the othor being 211 Jackson.

It was extracted frem haxr in cross-examins.tion that
she made all the arrangements for the survey, th:ot she was present
throughout the survcy and that the surveyor wcerked on her
instructicns. She said at that time she had an oral onticn with
Mr, Jackson to purchase the land said tc e = acre, more cr less,

Implicit in the cross-cxaminaticn is tho suggestion
that at the time of the survey the disputed area was a kind of
Naboth's Vineyard and that she was a membor of Lhabh's household
bent on getting tihiat vineyard,

She admitted to Mr. Frankson that in the carly part of
1973 while she operatcd as a Real .istate fgent she had accepted
a commission from Mr. ddward Lynch to sell his land znd that in
rursuance thereof she had, with the 7Juthorisation of Mr. Lynch,
procured from Mr., H, C. Ferry a copy of the plan of survey of
Mr., Lynch's land which had becn done on 6/12/67. Shc gave the
impression that she <id visit Mhr. Lynch;s land but <ecnied any
knowledge of the land having becen cleared subsequent to her
accepting the commission. iictually, her criginal stance was
that she could not visit Lynch's land be¢cause it was in bush but
under pressure to say what she had done by way endeaveuring to
sell the land she apolugised if she had given the impression that
she had not done so, She is an intelligent and informed witnoss -
at the time of her appearance at cocurt she was Lrea Manager for
The Jamnaica Tourist Board, With her background as Real Zstate
If.gent she would be well able to anticimate the questicns which
would naturally flow from thce fact that she had had the plan
of Lynch's land and had agreed to sell it. Frominent among such
suestions would e whethzr she had familiarized horself with the

land in any way. ~nother would be wheth:r 2t the time of the
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survey she was not well aware for the previous two ycars of

the delinecations of Ilxr, Lynch's land., It would secn: to ne

that by first <enying any visit to the land she was endcavouring
to aveid that sugogestion but she was forced to alter hor
position when hor bena fides concerning the comnission to sell
was “uesticoned. In the result she compromised her credit,

In the ngreed bundle of decuments (Zxhibit 2) is a
cory of the nlan of survey deone by Mais Dean and 4sgociates on
20/2/75 showing the ar a to be €L.-IR-37,5P (comparce Exhibit 3
which shows the acreage to be OA-IR-38F), On this plan the
boundary as shcwn by Mr. rerry's plan is shown as a brcken line,
On Exhibit 3 this line is continuocus and has the word "ZNCRCL.CHMENT!
written along its length. It is clear therefore that the survey
cf 1975 is treating as an encroachment the boundary shown by
the survey cf 1967. How did this come abocut?

It will be reocallad from lir. Jackson's cvidznce that
no survey cf his land had bzen dene us to the time of the one
in 1975. He had no plans. ‘“The plan of the 1975 survey rofers
to "instructicns, marks cn earth and old plans' as the grounds
of the surveyor's decision. Miss Ennevor's evidence in cross-
examination is that -

"Mr., Mais had a mlan which showed thz boundary as

the broken line but Mr. Jackson protested and showed
to Mr. Mais what he considerd to be the bcoundary.
The old plan I gave Mr., Mals showed the boundary as
the broken linc. I don't know what Mr. Jackson showed
to Mr. Mais as the boundary,”
Her evidence-in-chief had avoided the <etails of the conduct
of the survey. She did say however, that up t9 the morning of
the survey she did not know the correct boundaries of Jackson's
land for altho gh she had visited the land with him as well as
on her own he had not wointed out anything to her. It may be
uscful to juxtapose the evidence of Mr. Jackson as to how the

survey was conducted. His cvidence-in-chicf was:

"I was rrescnt at survey and pointed out the split
in the rock to him on the sca-side as well as
Spanish iiachete from up to the road., Tree was dug
out so I could nct show him that. The survey
sterted at the read middle and vefore he started I
showed him the s»1it rcck by thoe sea. That was the
line of the Lnnd liiss DEnncvoer boucht from me.!”
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This is how the cross-exanined version cane out:

"4t the time of the survey I had nc nlan of
the land. I had boundary mark - split in
the rock and the tree,"

The natural query is why no mark was shown to the intending
purchaser to enable her to obtain a fair idea, at least, of the
land she was honing to nurchase esmecially bearing in mind the
small acrcage and rocky nature of the coast-line? But that's

not all, He continuecd:

"Not so that I did not disagree with the
survey he did., Yes, I did tell him that the
boundary he found between me and Lynch was
not the right one. Yes I disagreed with the
first boundary he surveyed. I said that
was not the line. Yes and then pointed to
him where I said the moint by the seca
should be i.e, by the split in the rock....
Yes survey began from a ooint adjoining the
roadway, «~eforc that I had taken him to
the broken rock. MNct so that desvite my
showing him the line he first surveyed where
the fence is now. OSurveyor surveyed the
line where Lynch's fence is at 10 o'clock.
He did the line to tha rock first. I did
not tell the surveyor neot to bother do the ‘
broken line because Lynch had no line there."

Mr, Jackson was under sevsre pressurc from cross-examination by

an able advocate who made nc prctence he was Mr. Jackson's friend,
He did his best to hold on to the split rock but it scemed

rather sligpery and the split not wide cnough to hide him. In

the rrocess, whether from confusicn brought on by a realisation
that the truth was mocking him or a determination not to admit

the truth, he lied; and patently so. It is clear that the suvrveyor
followed the boundary indicated by the rlans in his nossession

and cnly struck the other boundary after Mr, Jackson had nrotested.
It seems remarkable ther=fore that Mr. Mais could chocse to ignore
the plans, record the plan boundary as an encroachment and state

on the relevant section of the memorandum to the plan that -
“"Thers wer @ no c¢bjections to the survey."

Further refeorence to Miss Zinnzvor's cross-examination
regarding the survey is appropriate:

Juestion - Is it a fact that the land originally surveyed was
bounded by the “rcken line?

DA
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Answer - Yes. No, I did not ti.en ask and he told me no the
area surveyed was not % acre. No, I ¢id not then tell
him to re-survey and teke in a portion of Lynch's to
bring mwmy land to 7 acre. I first became aware of the
breocken line boundary when Mr. lMais did the survey. I
saw nc marks on earth on the land claimed by Lynch.
“hile survey being done saw no iron npeg cn part of land
surveyed by him. Only mark I saw was at bcocundary of
land in which I have intcrest. I saw Mr, Mais =ut in
ircn »egs by the sca-coast but I saw no other, I saw
no hard wood izost but I don't doubt that he saw (...,
ir, Mails cranged the broken line boundary becausc
Jackson said from the o©ld plan that ix. i.zis had thc
point no., 6 was not correct." (This is the point where
the broken linc ends by the sza coast).

! H
\\ /1‘

It is timely to obscrve that lir. Jackson can ncithoer read nor
write, In this rejuest he is on par with lixr., sdward Lynch.
Having sceen and heard the witnesses I am left in no
doivlst whatsocver that the survey exercise was expectzd to lay
the grcunde-work for securing to Miss Znncevor the vportien of land

(‘_} in dispute. 4nd it did, She testified in chief:

"I got diagram from Mr., Mais abocut the cend

of May, 1975 - no, I think March - 4pril -
before we cntered into agrcement to purchase,
I had no dcubt about the ccrrectness of the
bcundaries of the land Jackson selling me,"

On the 21st day of /fpril 1975 Miss Znnevor contered into a centract
with Mr, Jackson for the ~urchase of the land surveyed., XRelcvant

portions of the contract rzads:

(;ﬁ "Property: A1l that jarcel of land vart of Ironshore

- in the parish of Jestmoreland Heing
approximately % acre bounded on the ncrth-
cast by a rescrve road leading from MNegril
to ritkelleny Mountain on the Northwest by
land owned by feter Jcod or DCR Ltd. on
the southwest by the sea and on the south
cast by land heing the arca of land in
posscession of dward Lynch and being the
arca of land comprised in the diagram
attached horete procared by Mais Jecar and
Lgsociates."

"Title: The cost of Title to be brrne by both parties

in cequal moieties., The purchasar has agreed

- to pay the crosts of survey. The vender shall
(; apply for a rcgistered titlel."

Possession: Immediate on signing hereof.

In keepimg with the provisions of the contract Mr.
Jackson either late 1975 or sometime during 1976 lodged an
arplicaticn to bring the land under the cparation of the

“egistraticn ~f Titles Law. But the ay-licatirn was Mr., Jackson's
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only in name. The work was largely the work of Miss Ennevor
in getting together the necessary decumsntation, She was already
in possession and,cguite naturally,wished to have her possession
confirmed by a registered title. The schedule ~f documents

accomranying the applicaticn, so far as is relevant, rcads:

= 1. Contract of Sale between 21i Jackseon and Diannc
(;/ Ennevor,

2. Flan and Diagram prepared by l.ais Dear and [.ssociates
bearing Survey DJepartment =Sxamination Number 135144,

3. Conveyance dated the 9th day of Sevotembor 1948
from Francis #arrett and #~della Jones to 211
Jackson,

4. Declaration of ap~licant.
5. BDeclaration of George Moore.

6. Declaration of Geosrge “Znnis.

KV} Extracts from Mr, Jackscn's apnlication reads:

para. 1. That I am the owner cf an estate in fee simple
in ALL THAT gparcel of land being an area
of 1 rcod 37.5 perches situated at Mount
Fleasant :state in the parish of Jestmoreland
and being the land delineated on the Flan
bearing Survey department Sxaminaticon number
13514 annexcd hereto,

[\S]
-

3. That the deceds, documants or othoer cevidance
on which I rely in su:.ort cf my title to
the said land are set forth in th2 schedule
o her»tce to the best -f my ncwlcedge and beliof,
(wf and therc are no deeds, documents or cvidence
invalidating nmy title t¢ the said land.

A

. That I am nct aware of any mortgace or
incumirrance affecting the said land cr that
any cther person hath any cstate or interest
therein at law cr in eguity in possession
remainder, reversien, contingency or exroctancy.

5. L R I I

6. (Lists the names of the cwners of contigucus
lands).

7- ® 8 e 8 @8 v e

His accompanying declaration contains the fellowing:

,

- para. 2 - That the lands the subjoct matter of this
arlication has been known to me for a seriod
of forty years upwards.

3 - That the said lands werz owned by Francis
Barrett and /(.della Jongs whoe enjoyoed undisturbed
peaceful oven -ossessicn and occutaticon of

the lands until they sold the said lands to

me in 1948,

Th~t I have enjoyed vndisturbved peaceful

cpen possessicn and occugaticn of the said

lands from the time of ny purchase vntil the date

AN
!

2y
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harcof,

5 - &4ND I MALKE this solemn Declaration
conscientiously believing the same to be
true atc,

George Moore's Ueclaration reads (in part):

para 2 That I have known the lands the subject
- matter of this ac~lication a weriod of
(w) thirty years and upwards.

3 - That when I just knew the said lands it
was owned by Francis Sarrett and Adella
Jones who lived in undisturbed neaceful
quiet possession and occuration of the
said lands,

4 - That the said "rancis Jarrett and &della
Jones sold the said lands to 21i Jackson
in the year 1948.

5 - That the said :Ili Jackson enioyed undisturbed
pecaceful quiet possession and cccupation of
the same from the date of the rurchase until
the said Eli Jackson sold the said lands to

<;§ vianne Znnevor by Contract of Zale dated
J the 21st day of #pril, 1975,

6 ~ cesecssess
Faragraphs 2, 3, 4 and 5 of George £nnis’ Dgclgration are
similar to George Moore's,
No objection to the a:lication ar:ears tc have been
lodged and so on the 12th day of april 1977 title was issued to
Dianne Znnevor and ragistered at Volume 1137 Folio 216. Title

and Diagram attached wer= tendered in evidence as .ixhibit 3,

)

Cf the ap~lication to register the land Miss Znnevor had this

to say in cross-examination:-~

"Yes, I knew when the arrlication was being made
that it comprised the land which Lynch was claiming
as his,"

Concerning the aprlication Jackson said in cross-examination:

"I don't recall when I first knew Lynch claiming
the disputed strip. I heard he was doing so when
I came home. I knew at time of signing that he
was claiming that piece of land. The lawyer signed
- the aprzlication to register the land. I understood
(;/ _ what was being signed i.,e. that I was ap-lying to
register the land including the tiece claimed by
Lynch. The document was read over to me but that
was not read to me. I did not tell the lawyer
Lynch claiming the land."

The lawyers who acted for the a licant are :dsel Keith ..elisser

& Co,
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The application and the three declarations wer-: signed

before 'j, Hogg, Jrstice of the “eace “or ‘estmoreland and there

1s a foot-note to Jackson's that it was "'read over and explained

to him and that he exrressed himself fully to understand and

intend the same and sc signified by making his mark hereto.”

In the light of the evidence demonstrably, calculatedly,
and knowingly false are paragraphs 1, 3 and 4 of Jackson's
aprlication as well as raragraphs 2, 4 and 5 of his Declaration.
Of the same classification are paragraphs 2, 3 and 5 of the
supporting bLeclarations of George Mcoore and George Ennis,

Dr. Barnett had a:parently intended to call both
these gentlemen but after the performance cof hr., Znzis, which
can properly be termed disastrous, he anncunced that no Durpose
would be served by calling further ecvidence. IMr. Znnis' evidence
was to the effect that the land referred to as being owned by
Feter Wood et ux had formerly been his but he had sold it to
them a long time age - nrobably about 1963 - that he knew Mr.
3dward Lynch as a much older person from the time the witness was
growing up and in his evidence-in-chief he said he know the
dividing line betwceen Lynch and Jackson. By the sea the line
ended at a little split in the rock. ‘hile Jackson was in
ingland and after the death of Jackson's wife, he lecsed the
land from krs. Zarrett, Jackson's sister who was then in ch.rge
of the land. He first became aware of Jackson's claim to the
disputed area when Lynch's land was surveyed,

Cross-examination was to demonstrate that his evidence
was not relaible and that it had been procured to sexve the
specific purpose of having Jackson's land registzred. It was
elicited that from the time he sold his land he had meved cut of
the area long before Lynch's land was surveyed. Jien his former
lot was compared with Jackson's and Lvnch he at first testified
that one could not walk from his land to the sea - ©one would have
to jump to get to the sea. Confronted with the merits cf Lynch's
land he said Lynch's land is not the cnly cne from which one can

walk to the sea. It is nosdille to de sc from scme parts of his

2b



27

land. ©Cne cannot walk to the se2a from Jackson's land. Then he

16,

retracted and said one cannot get to the sea from Lynch's land.
It is intz2resting to note how he detcrmined the boundary
between his former lot and Jackson's building. iile said he saw
a mark (chop) in the rock by the sea and claimed it as his
boundary mark, though no one ever told him that that represented
his boundary. %‘hen he was a little boy fishing in the area he
heard that the split in the rock marked the boundary betwaen
Jackson and Lynch - "othzr veople showed me the line'™ he said.
e did not name anyone and it is clear that he wculd have no
interest in the Jackson/Lynch boundary which had nothing to do
with his land., f“e himself was tc make this clear as I shall
show later,

Referred to paragraph 3 of his decloration which states:

"That when I Just knew the said lands it was owned
by Francis Barrett and Adella Jones who lived in
undisturbed peaceful quiet nossession and occunation
of the said land,"

he responded that he knew Francis Barrett but not Adella Jones.

Then hce effectively destroyed his declaration when he testified-

"I knew no more owner of the land but Jackson. I
don't know them, so I can't tell if they lived in
unmolested neaceful quiet possession and occupation
of the said lands.

I didn't know that they sold the land to Jackson
in 1948. Miss Diannc asked me to sign the paper.
I wasn't helping her out. I sucposed to sign the
aper to register the land. I was helping out Miss
Dianne to register the land.”

That ended his cross-examination so dramatically that Dr. Barnett
did not ceven attempt to re-exaiine him, That would obviously
have been an effort at putting humpty dumpty together again. And
that was necessarily so because despite his declaration, he had
carlizr said in cross-examination that the first time he becanme
aware of the importance of any bcundary betwecn Jackson and Lynch
was hen he was asked to sign the declaration.

In answer to the ccurt he said that he had known and
knew at the time he signed the declaration that Lynch was still

claiming the arca in disputec.
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At this point it is convenient to evaluate the evidence

17s

relating to the existence of the boundary line between the Jackson
and Lynch holdings. The only doubt that Edward Lynch admitted
regarding this boundary prior to the survey was the corner by the sea
and if his evidence is believed the survey confirmed his claim as to
the extent of his land because he testified that he had occupied all
the land shown in the Perry's plan (Exhibit 1) without let or hindrance
and that there was never any dispute between Jackson and himself
concerning the boundary.
There are two limbs to Eli Jackson's boundary claim:
(a) his evidence that at the age of 10 years he was
shown the boundary by his grandfather and
(b) the evidence of George Ennis that from the age of

15 years he heard that the split in the rock

marked the boundary between Lynch and Jackson.
This latter aspect of the claim faintly points in the direction of a
reputed boundary but this would require some evidence from the
community. There was no such evidence.

To be considered in this evaluation, too, is section 45 of

the Limitations of iActions act from which Mr. Frankson seeks supporte.
The relevant portion of the section reads:~

"In all cases where the lands of several proprietors
bind or have bound upon each other, and a reputed
boundary hath been or shall be acquiesced in and
submitted to by several proprietors owning such
lands or the persons under whom such proprietors
claim for a space of seven years together, such
reputed boundary shall for ever be deemed and
adjudged to be the true boundary between such
proprietors, and such reputed boundary shall and
may be given in evidence upon the general issue,
in all trials to be had or held concerning lands or
the boundaries of the same any law custom or usage
to the contrary in anywise notwithstanding."

It is Mr. Frankson's contention that the boundary line as surveyed by
Mr, Perry on the 6th December, 1967 falls to be considered in the
light of this section but I find this contention to be not well-founded.

The section speaks not of a boundary
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which is k

“nown to c¢ne land owner but which is reputaed i.e.

jenerall A is 2 i i i 1 ‘
g ally known, and is acquiesced in and submitted to Dy the !

severzl proprietors, Ther: must have becn a tacit agrcement f’

to this boundary and a usage that spells submission., But unless
the presence of Richar " Barrett at the survey cn the 6th day of
December 1967 can be construed as fixing 21i Jackson with nctice
of the boundary then it can be concluded that up to the time

of Jackson's return from Eﬁgland on May 18, 1974 he did not

know of the finding cf the survey and so could not have either
acquiecsced in nor submitted to the celincation of the boundary.
&nd it is to be ncoted that the statutory seven years would be
almost spent by the time he would have become aware of the
boundary pcints, Then, tco, when it is observed that a boundary
falling within the scction is fixed forever I rocoil from a
censtruction which is obviously repugnant to the intendment of
the section.

The section can only be invoked when its requiremcnts
have been satisfied and among the unsatisfied requirements here
is the seven year period. Accordingly, a resort to authority
is not neccessary .to reéolve thgyissue. )But if authority wére
needed to suroort the wroposition that the unilateral estzblishment
cf a bcundary by one party which is not acquiesced in by the
other is not basis for the acquisition of a nossesscry title

then reference could be made to Clark vs,., Zlphinstone et al

(1880 - 1881) 6 Apreal Cases 164, In that case the occuancy

period of 10 years was rroved but net the acquiescencez and such
occupancy was denicd its claimed effect.

To a similar fate of being rejected must come, too,
a submission by Dr. Barnett based on his obscrvation of the
bounddries of the three lots as reflected in the exhibits
tendered in evidence i.c. the lots owned by Peter Wocd et ux
Eli Jackson and Edward Lynch. 7The chservation is that between
the road and the sca coast the boundaries claimed by Lynch is

complately inccnsistent with the manner in which the other

boundarics ek —i-s—-consletely inecnsistent—with—the—
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run i.e, roughly at right

angles to the road. Intoresting though the obscrvation may
be, I am not satisfied thit it has any svidential value such
as to impugn the boundary cleimed by Lynch.

In the result, thorefere, the guestion of the boundary
must be resclved on the basis which I had carlisr indicated.
I have no hesitation in rcjecting the testimony of Gear ge
Znnis in this regard., 1In considering the claim of 31i Jackson
ther: are two significant points to bear in mind viz. how he
came by his knocwledge of the »noint by the sca and the fact
that he did not show Miss iEnnevor the boundary of the land he
was selling her, The latter naturally militates against his
claim that he knew the boundary. As to the former I have alrecady
indicated the improbability of the boundary having been pointed
out to him at the time and in the manner centended for by him.
It is relevant consideration that his grandfather was neither
making a declaration against interest - he being 2 stranger
to the land - nor attesting to a reputed boundary. Also of
significance is the fact that at the time Jackson nurchased
the land the vender did not oint cut any boundary tc him,
More probable it seems that the marks on earth roforred to
by Mr, Ferry were well recognised by the vendors s¢ much so
that there was no neced to »oint out the boundarics to Jackson.
The balance of -rcbabilities favours the bocundary claimed by
Edward Lynch and this is how I find. |

I say EBdward Lynch <elib2rately., His evidence is
that he curchased the land roughly thirty years ago at a time
when, according to the zvidence, Dennis Lynch would be abcut
3 years of age. The fec simple would then be vested in the
rurchaser alone. There is no cevidence that at any subseduent
date and at a time whken Dennis Lynch had the capacity to cwn
land, anything was cver done by -dward Lynch, to let his son
Dennis in to sharing the fee simple with him., wcccordingly, I
find that ennis Lynch has not bz:n shown to be an cwner of

an estate in fee simzle as claimed. 4As such he has no locus
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standi in the case., It follows that the area in dispute is beneficially
owned by Edward Lynch. The next question is whether the registered
title of Dianne Ennevor, which includes this disputed area, can be
rectified so as to secure this parcel to Ldward Lynch., This involves

a consideration of the relevant sections of the Registration of Titles
isct (hereinafter referred to as "the act"), Section 29 deals with the

manner of making application to bring lands under the Act. It provides:=-

“Every such application shall be accompanied by
the deeds and documents or other evidence that
the applicant relies on in support of his title,
and by an affidavit containing such particulars
as may be prescribed, ses... and by a
certificate from the proper officer that all
quit rents and property tax affecting the land
have been paild up to the date of the application
and by a receipt or receipts from the proper
officer showing that all succession duties that
have become payable in respect of the land have
been paidecseccnane

The documents submitted along with Mr. Jackson's application are in
purported compliance with this section and it was submitted that

since he had disclosed all he knew about the land the registered title
issued pursuant to his application was indefeasible save for fraud - that
is, actual fraud. This submission bears the marks of being at the

very core of the issue but its consideration must be deferred until
further reference has been made to other provisions of the #4ct.

Section 31 of the Act, where relevant, provides:=

"The Registrar shall submit such application,
together with the deeds, documents or other

evidence as aforesaid to one of the Referees

for HJis direction; and if the Referee shall in
consideration of the deeds document or other
evidence aforesaid, be of opinion that the
applicant is a person entitled to make application
under this Act and that he is in possession by
himself or a tenant of the land described or
identified in the application and that he would

be entitled to maintain and defend such possession
against any other person claiming the same or any
part thereof, he shall provisionally approve

the registration of the title of the applicant or
his nominee as an absolute title to the land
described or identified in the application"ssccesee

The first defendant Dianne Ennevor was the applicant's nominee.

In accordance with the provisions of the section the Referee of

Wi




21.

Titles directed that the land be registered Frovisicnally, a
certificate of title ther:fore be issucd in the name of Dianne

Enncvor and furthor -

1. That notice of the Frovisicnal An-rcval be
given by advartisem:ant to be ublished
cnce in the Jamaica Gazette and cnce a
woek for 3 woeks in the Daily Glcaner
Newspaper and by scrvice upcen the cwners
and persens in posscession, occurzaticn or
charge of all adjcining lands,

2. The Cortificate of Title to be issuable
at or after the expiraticn of 7 weeks

from thce appearance of the first of such
adviurtisonents in such noirsmapner unless
in the mcantime a Caveat shall have beon
auly leodgod,!

No cbjectien was lodged to the asrlication and ne cevidence was
rendered rolavant to compliance with these -lirecticns by the
Refercz. It secems te have been assumed that all »ropricties were
observed. However Mr. Lynch, even if he had had nctice cof the
azplication would net, from the wording of the nctice coxhibited,
have been alerted te the real facts affeccting his land. Indeed,

from his testimony, which I accent, he was nct aware of any .

claim to the “lisvuted rpaorcel of land until aftcer title had been

issued and he discrivered a man cleaning the land.,
It was submitted on behalf of the defendants that the

nlaintiff had ncot availed himsclf of the benefit of lodging

Caveats against the arrlication and so his rights were exhausted

and so barring fraud, the title was unassailable,
Secticns 70 and 71 of the Act are relevant to the

question under consideraticon, Section 70 states, in part -

"Meotwithstanding the existence in any other
nerson of any estate or interest, whether
derived by grant from the Crown or otherwise,
which but for this £ct might be held to be
paramcunt or to have priority, the proprietor
of land or of any estate or interest in land
under the orzraticn of this Act shall
except in thoe case of fraud, hold the same
as the same may be described orid=ntified
in the certificatce of title subject to any
aqualification that may be srecified in the
certificate and to such incumbrances as
may be noted on the folium of the Register
Book constituted by his certificate absolutely
free from all othor incumbrances whatsoever,
excent the estzte or interest of a proprietor
Claiming the same land under a nrior
registered certificate of title, and except

N LN



22.

as regards any wortion of land that iray by

wrong dascription of parcels or bcundaries be
included in thie certificate of title or ins rumcrt
evidencing tie title of such proprietsr not being
a purchaser for valuable ccnsidoraticn or Jderivine
from or through such a purchascr M i

It #s clear, therefecre, that only fraud can dofeat the registored
title which is held absolutely free from all encumbrances excent

those specifically set <ut in the section.

e

In like vein secticn 71 exempts a serson, ouwcert in the

cas

0]

of fraud, from tracing the rcot of title of any rogisterod land

with which he —roposes to deal.,

But fraud simpliciter will not avail. Such fraud must be
brought home te the persen whose registered title is immeachoed or to
his ~gents. This was clearly st~ted in tioe judgment of the Housec
of Lords in the noted case of .«issets Ceo, Ltd, vs. lere Xoihi (1905)
#C 176 dealing with the ~uestion of fraud in the Torens =ct. At [oatels
210 Lord Lindley iiad this to say -

Weeesesy fraud in these acts is mneant actua
fraud that is dishonesty ¢f some sort; not
what is called censtructive or zruitable
fraud - an unfortunate expression and one
very apt to mislead, but often used for want
of a better term, to denoste transactiions
having consccuences in equity similar to those
which flow from fraud, Further it apnears
to their Lordships that the fraud which must
be proved in order to invalidate the title
of a registerced murchaser for valuce, whetho
he buys from prior registered owner or from
a person claiming under a title certified
undcer the Mative Land f.cts must bhe Brought
hcme to the person whese registered title is
impeacted or to his agents. The mere fact
that he might have found cut fraud if he
had bzen mcre vigilant and had made
furthzer enquiries which he owitted to make
does not of itself prove fraud on his part.
But if it be shown that his suspicions were
arocused and thnst he abstained from making
enquiries fcr fear of leavning tho truth
the case 1s very different and fraud ray be
properly ascribed to him,"

In this case the perscn whose registered title is
being imreached is Dianne ZInnever and her agent fcr the purpose
of securing the registration is Eli Jackson, It is to them or
either of them that the fraud must be bDrought home. 3ut the
resclution of that issue nmust be

sost-poned tce the estrislishment

of actual fraud in proving the registration.,

e

It is imoortant to ear in mind that wiiat iss Jdnnever
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contracted to purchase was net registered land., She was already
in wessession of the land several months befcore +he arplicaticn
to registoer was made, ficcordingly, she cannct invoke the
rrotecticn accerdaed a Curchaser from a registered rrorrietcr
(See “icks and ~snother vs. Dennett and others (1921) 30 CLx 80

where it was held =er Higgins J at PS4 -

"her. therz is nething but knowledge of
unredistered interest, it is not a fraud
tc buy, Such knowledge may e an clement
in building un a case of fraud but it does
not of itself constitute fraoud.?

The undisputedly false contents of the ~plicaticn

of E1i Jackson and the su

corting doclarations of Se2orge Ennis

E

and Georce llcore have already been alluded to.

‘The submissicn that the Jocuments comrrising lMr.
Jackson's apnlicatisn made a full disslosure of rolecvant facts
such as to negative any siogesticn of fraud just now be addressed.

In dealing with the cuestion of fraud in Jicks' case

(supra) Higgins J had this to say (at ¢

ge 94):

"It is not necessary «r wer

>rhaps mossitle to
Jlefine freud, Fraud i1s a fac

h
fact to be vroved."

In resclving the issue ~t hand I rely on this yrinciple.
Zxaminaticon of the situaticn has already shown that natters which
are crucial to securing the registration of the land were
disclosed to be true when in fact they were nct nown to be true.
In fact, the declarations were known te the declarants to be

false but without such declaraticns the anplicaticn to rogister

wculd not moet the stotuteory requirements, ¥Farticular consideration

-

must be given to the <disclosure of the beundary indicatzd as

an "encroachment"™. The cbvicusly intended and actual effect

of the declaraticns considored aleng with the flan showing the
"eoncroachment” must be to shew that the "encroachment'' had lost
its effect in law. Had the Referee and/or the Registrar
knowledge that the declaraticns arc false so that the effect

of the "encroachment could ot Te said te have buen sment, then,
of necessity, thhe anplication to rogister must have heen refused.

In effect, they were Jdeceived intco accesting =s true essontial
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matters which are in fact not true. I find as a fact that fraud
has bozn wxoved.

I find also that the falsehocd c¢f Mr. Jaclkson was
nct an innocent misrciresoantation Hut actral fraud, That would
nezt the reguirements of wection 70 of the Lct but it would not
represent o full adjudication of all the issues onz2 cf which
is whether Miss EnnGVTr'hQISGlf is tainted, ncot vicericusly,
by the fraud of har 2gent lir. Jaclkscen but whether she is harself
cguilty of fraud thot adversely affoects her title. Reforanez
has alreacdy bzen made to the active part she played in »rocuring
those Ffalsc dzclaraticns which secured tho rogistration of the
land under the /~ct. ©On that zvidence and having regard to the
knowledge which she herself had 2l vt the lands in cuesticn I
have no hesitation “n concluding thot ske is grilty of acteal
fraud.

In the circumstances 1 -

1. Grant a peclaraticon that Zdward Lynch is
the benzficial owner of an estate in
fee sianle in wossession <f the parcel
of land described at paragragh 2 of
the Ctatement of Claim,

2., Orcder that possessicn of the said parcel
of 1land be given to the said gdward Lynch,

3, Order that the Certificate cf Title issued
to Dianne Znnevor and rcegistered at
Volume 1137 Folic 216 be rectificed sc
as to exclude the said parcel of land
ccntaining 12.7 perches.

The F'aintiffs writ included claims for mesne profits (item 4)
and Camages (item 5)

The claim to mesne profits was not “ursued in the
Statement of Claim and though the claim for damages was carried
forward in the Statement of “laim no e§idence was advanced in
respect thareof.

Ther~ will be costs to fward Lynch to be agreed or taxed,

On the ccunter-claim ther: will be judgment for the
rlaintiff Zdward Lynch with ccsts to be agreed or taxed,

As regards Uennis Lynch Judgmont is entoerad for the

k4 -
. ;o . - e
defendants on the Cloim ~ o i<l with ne order

0

to costs.
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