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IN TiE SUPREME COURT CF JUDICATURE OF JAMAICA

IN THD HIGH COURT OF JUSTICE

SUIT NO. E. 85 of 1973

In the matter of the Istate
of Henry Wilfred Scott icGarth,
izte of Choarldewmont,

N

Catherine, Penkeeper, doceased.

1 Chanbers

Origineting Summons by the sole executor of ihe
leceased for the defermination of certain questions
arising out of the Will and Codicils of the
deceaseda

zmil George, Q.C. and H. D. Carberry for HC. (eiecutor);
J. Leo Rhynie for DKL., first interestéd party;

¥W. B. Frankson for CCW., second interested party;

Yrs. Ae L. Knan for RCB., fourth interested party;

Fracrk Barrow and Zthlyn Norton for DSM., fifth interested party;

Richard Mahfood, Q.C. and Dr. Adolph Edwards for ELH. and A.M. sixtk

and seventh interested parties. "
October 28 = 30, 197k A
Decenber 2 - 4, 1974

Februnry 0 1975
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varnelly J:

The executor of the will of the decezased, Henry Wilfred “oott
: {
Yeliarth, Penkeeper, deceased and late of Chorlemont, Saint Cailerine

\

06 taken out an originating summons pursuant to Sec. 532 of the

' . . s = - 3 o
ivil Procedure “ode. The executor sceks the determination of certain

\

suections mentioned in the summoans and has cited seven interested

partics under the Will and Codicils. The deceased exccuted his will

orn Fevruary 1h, 1959, Two codicils dated August 20, 1960 and

Junc 22, 119Gk, rcespectively, werce also exesuted. It is in the first

"

)

¢ cxecutor. The

}_.J

codioll thet the apwlicant HC. o is appointed the so
apnpoiutment of the exccutors named in his Yhome=-made' will was
cavoked by the testator for reasons which he gave.
The decoascd dled on the 3rd thober, 1965, dis will (with
o S A A de a4 o T Y )+ \ A . 1 6f MYy -
wicils) was admittew to vrobate on thHe liath April, 1960, The

Y

iaventory of ithe estate shows that the deccased left a substantianl
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amount of real and personal estate. This originating sumuons hes

becn taken out on the bacis chht the tc tator in his will and codl,ll

aos not made his intention clear and that, in particular, some of nis

alspositions cannot bve effectively carried out without the courtils

cooslotences I shall approach the questions raised in the sumnoas
(V/”' with & certain amount of mild trepidation on one side and with a

measure of strength and practicality on the others The testator, in

his ll, has demonstrated that he was not afraid te take approprizt

a
action = like/Camp Commandant = when the necessity did arise. If

T
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am to sit briefly in one of the testator’s easy chairs et Charlemont

in comnsidering the questions, then I cm required to assume his mantle

and welld it as bhest I can, And at the outset,; I shall remember the
(Q\ obscrvations of ftwo outstanding Chancery Judges. I am grateful to
/ Mr. Lezo Rhyznie in reminding me ‘of the first one which is to be found
in Re Minchell's ¥ill Trust /19647 2 A.E.R. 47 at page 48L.

HNow the will is "honeemade ecscosessenoovnse

" The document itself provides an outstanding
example of the toast of the Chancery IJar
‘here's to the man who makes his own willf,
He »lainly d4id not, like Bkve, J's testatoxr,
brood on the rules of construction in his
leisure time,’

per Chancellcr Salt, Q.Cey 28 he then wus,.
(;”; The sccond is of a vintage of azbout 135 years. Though old, it
is in mj view, still going'StrongJ
By the laws of this Country, everyltestator
in disposing of his property, ims at liberty

to adopt hiz own nonsense.™

per Shadwell V. - C. ir Vaughan v. Marquils of
Headfort (18L0)10 Sinm 639 at page 641.

.‘”\'ﬂ.d if

2]

am permitted to =dd a supplementory, then I shall return
to Ko Minchellfs YWill Trust (cbove-reutionced) a2t puse 449G

(”\ "The basic task of the court is to ascertain
. againzt the relevant bacli-ground and on
reading the will &s & whole. what was the true
intention of the testator, regard being had,
of course, to the canons of constructiovn. As
¥nicht Bruce, L.J., caid long ago, ‘one teatotor's
nonsense is no guide to another testator's

)]

/ nonsenge ¥ M
Over a period of six ¢ays, the leusrned counscl who appec:y for
the interested parties, debated the questions with industry an' Sitill

cnd dismissced - quite ripghtly - any suggestion that they or any ou
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o oceuld be said to have had in nind any ‘ttoas memory of the

Ascuasceds The court wvas deluged'with authorities and citutions

Lne counscel presented gt leact Lnlwty‘rhfeWﬁnces lﬁcludlnb surctions !

known text books. 'Ié will not be out of disrespect 1f, in

this judgment, no reference is made to many of the cases cited. But
I have considered the substonce raised in ;l¢ the ceses where - £ing

(:\ it relevant., And where ih some.of the authofities, Tofind thel like
Swiss troops, they fight on both sides, I have glnpxrly laid thenm
soide and returned Lo the peint from whence I diverted to examine the
Hﬂztlc,, namely, the fountain of general principles.

The cardinal rule of construction in considering a will is wut

|

|

. . . . |
in c¢lear language by Lord Romer in Perrin v. Morgun /194J/ 1 AJER,

’_J
o
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t page 197D, |

"1 taoke 1t o be z cardinal rule of !

PN construction that a will shceuld be oo
( ;. construed as to give eoffect te the intention being

gothered from the lancunge of the will read in the lizht
cf the circumstances in which the will
was mace.s '

This cardinal rule shall be my companiocn as I proceed along the way.

W
TCULANS WHLCH MAY
B GAT ANO n““IuduLf" PTLED
é
(1) That the chief beneficiary DKL. served the testator for nlout
. ' thirty years up to the Lime of his death. DKL, was the batman
( :
- znd chaulfeur and 1s affectiona tely referred to in the will as
a ”Godsdn”; |
(2) That the beneficiary CC¥. served the testafor for about twénty— ' !
: nine years as an overseer on one of his properties, nawmely,
Charlemont. CCW. is affectionateiy referred to &s a "Godson', . ﬂ
(%) That the testator was a devout Romcn Catholic. One roop on the ’ i
property heuse '"Charlemont'! was kept.by the testator as a : ?
(,ﬁ private chapel.

(4) That the house on YCharlemont? property is a largc one snd Was
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The property housc was
& o , - q .

the rest of “:LIOWont by & fence and wall. The

houce and the fenced portiocn occupy about five or 81X acius.
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(6)

(7)

~~

(N9

fhne uvidence dis that at leest for thirty years prior to the
deatn of the testator, YCharlomont Housce and its inmedicie
cnvirons® werce coparetod from the rest of the property by a

fence and walle

Phat the testateor's real property consistsmainly of

“Charlemont Pen'; "Ivy'h waud "Stirling Castle™, The evidence ig

~

o
IS

overwhelning ~-indecd there 1s no dispute orn this issue -~ thit
the testator always relcrred to and accepted the term
|
"Charlemont™ ns referring Lo both YCharlemont Pen' and “WIvy!
propertics. One set of account books was always kept in
running ""Charlemcnt®. But in the czse of "Stirling Castlol, it
3

was regarded by him as a separate property and kept as such for

(=S

aaministration purpesés. A separate set of books of accounts

was kept for Stirling Castle.

That at least for about ten vears before the death of tue

[RY SN

testator, only Jour persons lived at ""Charlemong House', ncomely,

¥

the testator, DHL., AJM., (the cook) and AB. (a houschold

scrvant),

n

That DKL. = 2% all moterisl times a married man - kept hi
natrimonial home at "Mickleten®™ hut DEKL. rarely slept there
over-night cr stayed for any long time. Mrs. DKL. and her

Tather lived at the matrimonial house.
That/at the time of the tgst;tor's death threce race horses were
owned in coual shares beiween the testotor, DKL and CCW., These
horses were with the trainers on October 3, 1965, but were

ordinarily kept and pasturcd on one-of the properties of the
testator.

That the tcstaﬁor was the owner‘of a propgrty nindeavour?
whicﬁ he had contracted to sell, and did sell, to Reynolds

1

Jamaica Mines bYefore his desth. Glassware and househol: 3
were in the property housc st “Endeavour' but these werc not

included dn the contract of sale.

/oooo-nﬁ'--....noa
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to I onave alroendy pointed outy the tenor of the testntorts will
Cootemtes tatt he wcs'not 2fraid to boe fronk wad decisives  Ife would
i apade by that name and would réquu to'tﬁko rofupe behlid on
coiome AV page 4 of the certificd copy of the will, the tust.itor
<,) ecc sy nd nrofuse in his vpraise of DKL, He carncstly reducstod
vt BXL ond his wife should be: buried beside him. Showing f:ith and
cssurance like Salnt. Paul, the testotor has indicated that a place in,

T

C

aven is reserved for him. And he has prayed that DKL ~nd hi ms¢lf
"will be together in heaven in the life hereafters™ On  the bocke-
ground of his affection for DKL and the cncomiums showered for
devoted, loyal and faithful scrvice, thg testator executed his will

(:\ with the clear intention that aftor his desth, DKL should live in

style and comfort ag 2 kind of retired landed gentleman. How did

ct
N
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testotor go about his purpose? After giving DKL certain pecuniary
legncies which are not questioned, he provided =g follows:

(1) "I ogive toe my Godson DKL ~11 the Live ond Dezd Stock
on Indeavour at the time of my death - this beil:

separate ~nd apart and not included in the fLgreencnt
of s2ale with Reynolds Joamaica Mines of the FProperiy =

and L wiesh him to nove to Charlement -1l the iu*mlture,

victures, ckhina glassware and houschold goods from

Indeavour Housc, as I de not wish any of these to be

s0ld or passed to Reynolds Jamalca Mines = but retain
(L\ at Charlemont in wy personal memoryd®

~The testntor then prececded to confer his bounty, 2as to rez

(2) 0T pive to my Godson DKL my preoperties Charlemont and
Stirling Castle with the live and dead stock thereon
and all my dnvestments - requesting my solicitor
Senntor Douglas Judah CL,B.E. to give him covery
assistonce to have all his affairs settled in 2 clear
ané corrcct manner for his comfort and happiness.™

And 2t page b of the will, the testator has made the gift of the

o rerl estate, very clear. He stated:
o
(3) T wish it clearly understoud that DKL may sell in his
lifetime any part of Charlemont - or the Property, or
part of Stirling Costle - should he so wish to do =
rroviding a suflf 101 nt ncreage of Chaslemont roncind
in order to reiain the Tradition of the McCarth [family,

and nature as a Rowmon Coathelic Sanciuvary so very

necessary in the deplorable transformation of the
neiphbourhoed with the deubtful advantoge of the

Aluminum Janaica factory - which can produce advance-—
ment - or Evil = most likely the latter,®
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interes

his wigsl
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should live in *Charlemont House'" for the res

the testator.

clear 2s & c Ve
cular

wile
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and very special w
Mzdeline
1 = shall live din Chorlonont
and without disturbeoace of
ny subseguent refocrencec
reinafter mentioned, for
emont to be his home, ond
that he must not enter

agreement of
even should be

desire to do so for any reaschat

0

Te

fir 7 S

st codicil, the tor repeated his wish
Ny executor and solicitor protect my Godson
no ons ¢ interfere in any w
that Charlemont be his Home throughout
live undisturbed with his wife Madeline,
else he nmay to be with them, cther
of my Tamily, as I do cleorly wish none of ny
relatives to live theres?

o
(41

his 1ife

wish !

o7

\Ja

/o YWind after the death of

and whatever Property
Homen Catholic Chu in Ferpetulty -
scld gtirlinw Cestle and HHouse and
still in the - ession of DKL, to
Possession o¢ wife or family,"

DKL, I wish Charlemont
may remain, to

pass

rch

Provperty.
remain the

CSo

his

~

the ¢codicll of

t oi. . the Roman Catholic Churche. He hsd earlie

~that Chorlemont House be the home of DKL

The testator continued:

to safepguard that he be not induced by any
possibility wq“bbvbr to disregard my wish as 1t
my most scle direction that Charlemont he his
without interférence even by the Roman Catholic
Church

alfter hi*
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CaTHOLLIC
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ond first .

The will

into any
any sort to alter my wishes in this
that:

DKL
ay with my sacred wish

Aand whomever
an any

the Roman Catholic Church is put thus in

Heuse
to the
never to ‘be

if

fugust 20, 1960, the testator reverte

"throughout L

CHURCH
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nade under Section 23 of the Wills Act (formcrly

states:

is

TCS/CCE
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he f
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hoie,

who are nothing to do with Charlemont until

Hall he devised to on person

tatlon such devise “nalL be

51mwlo, or other the whole
e5t B he testator Liad power to
dlspose will in such rcal estate, uﬁLe 58 o Culi-
trary dntention shall appear by the will
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would go

>

by anything ~uoﬁequeﬂt in
the wil‘ which does not with rvagonable certalinty
dudlicate the dntention of the testator.™
Orn the backeround of the statutory provision under the Wills

~ot ownd of the principle Stated above, submissions werce maxde by
Y, Corberry, Mr. Leo Rhynie, Mre. Khan and Mr. Mahfood with a
sucelnt review by Mr. Georgé. OSome of the submissions are lenzthny
~ui the poilnts raised with fheir fine distinctions have been neoted
wnd exanined.

One of the arguments of Mr., Corberry ic thnt there is on
avselute gift to DKL of Stirling Costle ﬁﬁd Ch-riemont wroperty
cxeluding the Great Hbﬁse nd on indcﬁ rminate cuantity of lund and
g to’ the eat House and thot amount of iand not determine DKL 1

to take 2 life interest with remcinder to the Roman Catholic Church.
Te the same effcet is the contention of Mr. Lvo Rhynie with the
reservation that if "Chzrlemont Property” is to be regarded as '"one
unit or

fail, In 2 5w

4

and din Holsbury's Laws of bngld&d

.};*’~;"‘,m.)" l\)ll.; it i3 st

r

ated as follows:

"It 's, hewever, a scttled rule’
car ¢ift ds nct cut down

[
}q

of cons

"one property’ including the

to DKL and the intercst

w2 L

srgunent marked with eloquence an

zrenxt House, then the whole

Volume 39, third edition

struction that

of the Roman Catholic Churclh weuld

wit,
Mrse Xhon contvended as follows:

(1) The Reman Catholic Church - waigh is néw a legal eantity wy
virtue of Act 15/1970 - is to gat Churlcmont House 2nd o
gufficient oscreage™ - which is to be measﬁred by DKL ~ subject
to the life dnterest of DKL;

{(2) “hat what renaine of Charlenont propertj which is not dirmyosed
of by DKI is to pass to the Church.ﬂfter hisg deatng
V%) That on the death of DKL, ”N:delihe ond Tomily' are to have
| successive 1ife intercst in Stvirling Castle and thereafter the
Church iz to pet tlhe property;
(7 The testator hod to give DKL the uweans to iive in style and Lo
Keorn up the

:, therefore

is Ter DML to use the proceeds of sal

o
33
9]
O

b

nomey widch wourd fellow

In other words, Ch

rust be Lx{ eded w8 Ce
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Mrss Khon cited several authorities some of which were relicd on

il

In particulsar, an article by

3

th the intercsting heading

<1
P

W/

Sopeal™ wos cited to show wast
s colls the Ycurrent judicial trend' in dnterpreting wills. the

vicw of Lord Deaning in Re Jebb /19657 3 W.L.R. 810 at ypage OL%

1vcur with Dr Morrise. This is what the Mister of Rells has

Hin construing. this will, we have to lock at

it os the testator did, sitting in his zrwchalr,
‘with oll the circumstances known to him at the
time.  “hen we have to ~sk ourselves:

Wihat did ke 1ntend?v Ve ought not to saswer

this guestion by refercace tc any technicol rules
of laws These technica2l rules of law have only ‘
too often led the courts astray in the construction
of willse. Bschewing technical rules, we look to

I VY vy N 4 ool . Ly H
e %:M,Jy wh~t the test Loy dnteonded?
Ty . N . - N
[ s AN - Dvay v .-.‘ v - ol . a . n .
R SRAAE g ButAssions, 1 detectod oo dinclinatd

, MY e ey rat ey ey s - foon I . .
on hls part to agree with the strictures of Dr. Morris in hi

Falm-tree justice' article. Mpy Mohfood haos urg

\\ y £ Y - P - ~ B o~ = \
esiget 2 hord-line approach, In his general comments he stated
.i""“

the will uander review is not that of a humble peasant but thot

~F - e ot Y Ay ke . N A -~ s P 3
¢l o wealthy vroperty owner and that if such 2, person should elect to

write his own will instoad of censulting an sttorney, he hos nd cne

W e et et e A o ' . . . ;
te blome Oﬁr‘leoeli T he fails to achieve his objective. The

[$%
e

simple answer to this view is that the wills nade by lawyers unre not

"
}

“ways perfecty Apprecinting this f-ct in = certain

-~
“

will which a

lovyer made for himself, he dirccted that if any

Mguestion cither Of fact or law or ccuity should

arise the watter culd be decided by the exccutor
from whom the Jvneﬁlullrlﬂ" are much more likely
to

receilve Jjustice than from an appeal to the

See (1936), 80 £.J. 343.

truth is thot any man or every man is free to b

‘e
e LS Cwn

noor his will, to tulk his own nonsensce where necessary

R Y Y N S e de ol ad . . . 3 -
SWMPTAY A48 ownodictionary s to the meaning of his words ond te disiowo

LInls property as be thinks fit., And the approach of Julpe oo

& e will is the same whether it is thot of the

R .
Vo L.LL

T tyea maa e ly ek e R sy T 3T ' o . : -
~aonirer o tant of the wealthy land owner for whom the Llabourer

/ ® 30 e 0e v uu

sed - what I call with
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viznfood submitted, in substance, that ‘the words 'a
cs sorvesne of Chirlemont in order to retain the tradition

voowae odorth fumily end naoture ss a Roman Cotholic Sanctuary' is

uncertain and cenvot be determined in cccordance with any accepted

vinciples  DBub since this uwncertainty touches part of the

[

g

v
Charlemont Property, the testator would be graunting two devizos

:nd fee simple in the same property, one to DKL and another ©o the
Church, and each bein: uncertain the whole is void for uncertzinty.
Mr, Mehiood does rot agree with Mrs. Khan's suggestion that

toth Charlemont Property and Stirling Castle must be trectezd s

secttled land. In his contribution, Mr. George sounded a note of

caution. He urged that "Polm~tree justice” should not be administercd

nor should well known authorities which are relied on in the
interpretation of wills, be thrown to the wind. While awarding

Mrse. Khan full marks. "for the ingenious and logicel arpuments of

e

a fertile mind?, he rejeéted her suggestion that DKL has ypuvwer o
scll the property only for the‘pufpose of satisfying the bequests in
the will. He supggested that the Court could find th+t DKL has been
given & life interest in the whole of Charlemont with the question
of any ”uncc~ta¢rty” belng postponcd untll after DKL‘v death, With

resard to Stirling Castle he claims that the uncertainty is not as

reat,

g
In the wmidst of all tqe G 1ntere ting and persusasive ntenti
the duty of the Court is to travel warily and to rcmember that in

many instences, referring to authorities as gn ald in construiig a

;

/ . e : . . . . . v e
particulay will is an exercise aimed ot courting confusion ond doubt.

In this regard, I adopt with respect,; the words of Lord Denning in

Re Jebb, and reject the suggestion that in this approach, Ypalm-tree
% : O k] .

Justice" would be the result. If sections 19 and 23 of the Wills

CAct are to be followed - and it is my duty to obey them = them tae

surrounding circumstances prevaling "immediately before the death
of the tesltator' and his intention as pgathered from the testamentory
inctruments, togethar must constitute my pole-stur. In such o gtate

1 aen

cf wffairs, I am puzzled to know how any particular decision biscd on

e

- b

its own facts con Le o sxfe guide ﬁuru¢cu¢:rlj where the testotor

O
o]
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s1f ras thrown light along the way that the Court is reguired to

ction of the will, I hold that the testutor

exception of Charlemont House ~ "with e

Py <
|
{ term I shall revert to in due coursc),

o Castle should go to DKL absolutely.
the testator "that Stirling Costle House

L in the possession of DKL to remain the
posscssion of his wife = or family® is only = pilous hope which he

did not convert into a direction so.as-to cut down the cbsolute

sift to a life interest.

Stirling Castle is a property of about 608 acres. TFor his

‘pratitude and appreciation’ of the "loving fidelity to my grondson

DKL in her exemplary life as his wife'i,

the testator in his first

codicil becguecathed Madeline $2,000 in zddition to the $500 he

sequeathed her in his will. Power is given to DKL to dispoce of any

or the whole of the Real Froperty devised. The wif: can only claim

i odnterest dn Stirling Csstle either

that DKL ‘has onl a 1life interest with power
; J &
to sell 4 portion for his benoflt; or

(b) DKL haw an absolute gift subject to a trust in her

It is impossidble, in the frce of this will to dnterpret it

A

in such & manner so as to allow eny claim to Stirling Castle by

Mideline or Yher family"., In so holding, the ingenious argument
, . 9 g

of Mrs. Khan that the Roman Cathelic Church has a fee simple in fubturo
in Stirling Castle expectant upon the death of the last mewber of

“Yadeline Vs Tanlly” must go overboard,

On the 11th Junc, 1970, an instrument was executed between DKL
“na the Roman Catholic Archbishop of Kingston, a Corporation Soley, in
wnlcn »nart of Cha

rlemont Property (inclusive of the property house)

consisting of about one bundred ond ninety elght ecres was conveyoed
1
to tne archvizhop (on behalf of the Roman Catholic Church) subjuct Lo

¢ instrument was cxccuted vy the

rrms of the will sre recited,

.
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The will 1s eo worded that it is open for onc to suy - and I so

hold « that the testator, relying on the long -nd close reloticnshiy

)

5

buetween himself and DKL, conferred on DKL the right to decide what

e
[}

o puificlient ccreane of Charlemont in order to

retain the tradition of the McGarth family, uud
nature as . a Roman Catholic Sznctuory.m

I hold that &« valld charitable gift has been made to the Roman
Catholic Church to take. effcct after the death of DKL and thit the
reason for the gift, namely, the church, in advancing its religion
in 2nd around the area of the bauxite operztions, will fight any
Tovil™ which the operations may introduce, is clearly discernib
thie wille And cven if no cxpress or implied power of deterning what
iz o Ysufficient acreage”‘wus‘not cpnfgrred on DKL, I would net be
*“cuure& to hold that the gift to the Church falled for uncertuinty.

Tor years, the deceased kept his private chapel in the Great-House,

P
£
l._l
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n
Cn

surrounded by o wall and fence on a plot of about five to
5ix zneres of luand. I would conétrue the will - if‘i+ Vere necessary-
to mean this: that in the p&wor cf sale granted to DKL cover Charlemont
Froperty, the Great-House and its environs as knewn to him for the

irty yezrs sheuld remain as it is, that is to say: the

Lre]
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acresge arcund the house should not be reduced,

GIFT OF LIVE AND HmAD STOCK

Lﬂ

he test;tér, begueathed "2ll the live ~nd dend stock on
indeaveur at the tiﬁe'of‘m§ death™ to DKL, He 23lsc bogueathed ‘the
Live and deod stock® on Charlemont -nd. Stirling Cnastle to DKL. o
DKLy the testator begueathed tall ny investments®,

Relying on Burrows (words ond thrases) Volume 3, page 266,
Ur. Carberry sabmitted that “live and deﬁd stock refers td aninals

s having a casual conunection with the use, c¢are and

g
yrotection of the aonimals in a rural commuﬁlty. He argued that things

Tikxe linen, furniturce, plates ~nd glasswore would noet »ass.

¥Mr.o Lee Rhynie would be prerared to give the term o more extonded

—~—

neaning.  bven the woll picture in Mr. Rhynie's view, would puss. 4L
Lojece with Mre Carberry. Domcstic animals kept on o farm or on o
propoerty for any use, including stle -nd profit, weuld be covered

z\):. i . . ‘ Jasoe

Oy aa s s e L




under the term "livestock'., The term 'dezd stock refers to all
persona lvprope*ty which could reaso blv be connectoed with tne
Y rearing of demestic animals. and the upkecp of the farm.

: : The plough, the axe, machete, ‘tractor and the water hosc cie
j
<»/ lastruments necessary for the farm. The rope, chain, grain =nd

Flosswor bed-spreadand

O

ever to

In particuler, I

(1) DMotor cars cnd guns

13 necessa

1
i
=

f real propertiecs

o)

that things lik

the land owner,

by
(2) ALl books of account
pfopertics'and any
the operation of =
& farmer how to rear
pictures,

Purniturce,

(3)

goods which were to

Charlcmont at

have adverted to, can be found.

that in Jamaica the

loosely used,
the house or in a

of tae death

deceased owncd a

(e
B4

.
oy o pr
ALTCE W

re ownced by DKL and

rest he hoed

B
Denueatil

e gy e gy s Yoo e el
‘nterest must Le ascertained

the velue of the three hors

feed would olso be included.

the va
rass under the term
vy for the upkecp,

e motor cars,

fo.rm9 for examgle, & book

De
the death of the testator would not

stock™ except where under

So long as
room

namely, “Gratitude',
CCW.,

vy

55

the fomily alibum,

cuun ¢leaner have nothing what-

not

do with Wlivestock™ and voulq/be caught under thet fturm.

Tdeadst

protection «nd running

of the extent owned by the testator

guns and tractors be owned

concerning the operation of the

cther boox which touches and concerns

nlos, would pass under ‘ideadsiocit'ls

N

china, glassware and househocld

removed from YIndeavour® Lo

pass

""household mocdsh

nplements’ in the light of what I

I will take notice

torn ”nousehold goods" is sometimes

the ”th1ng*” are kept within

[

attzched to the nousc, some call

them Yhouschold goods'™,

of the deceased, there were threc

“#3ull Dress' and “Courageous!

third of the share. The other

The deceascd could only

in the horses. In my judgneant, Lis

way of a notional conversion or

with a third going

which guldes

to the estate ou

i
l
i
;
i
§

T T Ty
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e dueceansced.  Thls belng so, the testator's interest would not
i

oo under the term Ylivestock™ and should be regarded as

afs: anls osed

Yith regerd to the term "investments® Mr. Carberry argucd tiod
the "Bank fccount’ and the “Insurance Policy" of the testator would

not pass to DKL. I Jdetect =n initisl hurdle in the

counszcl on this point. When the Court

inquired about the Invontory

vhich was filed for the puryosce of obtazining probate, o copy vwes
e T o~ ed T ey ot 3 T 3 N e M e ‘-7 o 3 - T oo 1%
wroduced and teundered., Having examined the inventory, I acoell the

submission of Mr. Carberry sand held that finvestments’ as menticnod

by the testator refer only to the money on mortgage; the debenture

:L
O
(@)
12y
)
=
o
<t
&)
<
[63]
pry
@]
O
e

o
v
;.J‘
ot
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ca

sodi

0

sclosed in the inventory filed by
the executor, One of the leogacies left for DKL is:
"2 sum of one thousand vourds to be an immediste

payment from my 1ifc¢ insurance policy, with the
Confederation ILife Association upon ny deathet
;

I can find nothing in the will to. indicate that the testator
intended to nasd the whole of the proceeds of the Insurance Policy
to DKL; he may have had it in his mind in view of his wholesslic
benevolent aftitude towards his loyal ‘igodson's But I cannot Iind’
sufficient words to carry all the mroceeds to DKL. I accept cthe
submission of Mr. Fahfocd that there is no residuary clausc in the

testamentory instruments. The result is that the Bank Accow.” and

the remainder of the procecds of the insurance policy have not been

The 'personal effects! of the testator at Chorlemont House is so
//
g

Hy
.
Fe

the hougsc=hrocn, polishor, vlates, spoons, glassware and linen
(other than the family silver, the desk of the testator's mother aaa

ueathcd to DSM) all pass as a "unit" attached to the

b a -~ . -
roeltter case be

Q

nouse ror the enjoyment cof DKL's life interest in the housc
weor and tenr cexcepted), the remainder with the house
vill o to the Roman Catholic Churche The clear intention ol €
, Charicmont House as found with ifs

Grittinne and Yutensilst (except what he has umcifically

4 . . < L. - - ~ ) . oy [P
sosueathed to his brother in the sccond codicil) should remala v &

as they were necessary for the running of the house, for example.

and thers-
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from Indesveour Housec.

onjoyment of those w

'hom he directed wou l¢ live in it

1

and these Writtinge™ ~nd Yutensils™ nre to supnplemented by thoce

The sccend 'godson'! of the testztor, CCW, is tot ne fortuntte.

-

of cne thous~nd vounds is

DKL should apree for o shorier ve
goonding and becomlng conversoat
. /" -
touching the properties, decument

A further sum of two thousand pou

Tf this condition b
sat s‘“Culon of DLL,

second codlcili, tn\ t

OQCU”'tan to CCW on o cexrt.ia

PPNV A S M VS e o AT . FRRSUCI 24 s K- o
cceopditicn Y, When careiully examined, the condition or yroviso may
T

T for 2 period of one ye-~r oxr if
riod, in DKL identifying, under=-
with the ~ffrirs of the testutor

s ~nd accpuntg and his investments,
nds is bequeathed to CCYW:

4

e carried through to the

)
0

estator has provided as follirws:

BT becuest to CW the swn of Ten Thousand Pounds 1in

1
r his kindness

One of the cuestions raoi

ised
i Ten Thousand Pounds is in 24di

e
nentioned,

two gilts above

e
services to wme, ~nd ny gratwta<e
consideration to me, in suite

0
of ot times my cuarrels ~nd disagrecr :nt e which wore
however temporary and puarely impersonal.’

in the summons i1s whethocr the gift

tlon to or in substitution Tor the

Mr, Fronkson in his umsucl forceful and conclise manner,

stbinitted that

the legacies ~re of different qmount

znd the reasous

nsoipned for the beguests ~retseparate «nd ‘distinct. He argued th.t

that the obligations requisite for taking the whole sum have not been

dischargeds On the other hand,
cf thw testator to soy that the
oddition to those in the will, t

intended to be in substitution f

@
a3

legaciese

We dimplicnation would Dbe trnot it was

N

Mr. Corberry 2rgued that the cmiscion

large legacy in the codicil wos in

~

‘or and not in addition To, the lwo

/oo-zvuovo&u--"-

The
or grenter amount, [ive.
by will and codicil,

seie cumulative's See Theob
ge 15%, .
! l (' /;
! b

COW is entitled te Thirtecen Thousond Poundes eince thore is no oavllenol
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of Charlewmont,

[ ooverseer

wr o the foirs of thot property thon DKL whe wros o
wiftour. And the reasons assipned for the “con itions

N

the will, indicnate thot the testator wos well oware

ssistvance of his godson CCW, the fuvourdte

have beon in & position to understand
I

cud extent of 1l the business offairs which he

wnd operated. The cwo legacies in

(RN
MR

oric woy call Yan dncentive

rar 7 ad nowled 5 4 T
aretuiled knowledse with DKL

for nearly a guarter of

3 a century yeors of

godson would still be far behind DKL in the

testatorts liberality towards those who were nenr

hime. The testator, whoe apperred to hove had his will

review - znd this is clear from the number of chonges he
I3

codicils =~ put his fincl 's¢xl in respect of the Tot~l

should receive by his providing an additional sus for
7 o

() 0

reasons which are mentioned.

was in o position to kKnow

mere

that

the will are to be v
rewvard” to CCW for sharing
But with only threc thousand jounds

service,

znd

under

bounty

LOTE
botmoan wnd

1 lesacices?

g Ae e e
VILTACuYT

gudson L0

properly the rnoature )

tator cwred
egrrdud a8

the

distribution of

dear to

,/>
constant
15

v A K
WnGe 4An

TRt
SO

the very clear

The result is that CCW is entitled to c¢lzim the total esuny of
Thirteen Thousind Pounds because there is nothing to indicate thnt

oy
el

larger beguest can be leoked upon as explanatory
In the first codicil,
priovide for the woor and necedy in and around

LT .
1T KOSSCYe

(5}
2
i
o
=
O
’3

ommon practice when I was
lond owner would provide for the distributicn of a

¢cld and necedy 2t the - ax proach jof Chrd istmas.

be the retired labourcrs on his est e 2nd the TOOL

loarge property., o fatted calf

2 piece of beef would form prominent
‘ . e - by ‘ . ‘0
the pnarcel. which each porsoﬂ would receive. “he

will chowg thot this custom which I hawe kn

noe not been forgotten by all ihe

rrevides as follows:

The codicil

of the two

the testator cles rly indicated

peopLe

portion of the contents in
provision in
own for over

wealthy land owners in

priox

thet he
Bwarton and
a boy that Tho

parcel to the

The main recipients would,

wiho Lived

would be slaughtered and

the
forty yeors,

.

e B
e CorliTay .

S woevevvnrducen
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e
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norie o Charlemoat Troiorty
of on annual Christics Dole or
of FEwarten wnd Mount Rosser nuf k

wiy s the chn

for the poor of

ty :-5

. .. ]
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second codleil, the testator reviewed this provision and
o 3 TN gy e

provided as foliows:

‘the amount of 3ixty Pounds I khave said as ths fig
for the beguest as my gift to the poor of Bwarton
Christmas, is incorrcct, =s I revoke this ns o nds
The beel piven for persons is, around Bworion Irow
Cacrlemont Property, the cash amount for Groc“ ries is
chelrpeable, in Jccora with the numbers - usually &2
£15 and I wich this be Fifteen Dounds annually - I wish
ny Executor and Trustece to have this understood.

4 valid charitable trust ror .he relief of poverty has been
created.  And what I understsond the testator to be saying is this:
¢ Christmas time, ny: property Charlemont uscd to provide o cow

~

for sloughter, so that the beef could be distributed among the poor

(RN

noond around Bwarton.  Some fgrocery! used to sccompany the beed und
the estinnte of Sixty Pounde for "groceries' was made. The figure of
igixtyh is revokoed nnd Yitwelve bo Fifteen’ is substituted.

I firnd, thercfore, thot a valid chiritsble trust his bosn
crented nnd chargeable on Charlemont Property. The trust is in the

nature of provicding beeil for the Chrlvtm‘ treat of the poor ond in
adQitdon the provigion of “Croceries” to the total jalue el between
Twenty~four to Thirty Deollars.

Without dirccting hbw this shbﬁld.be done, I‘wéuld sugﬁest.thﬂt
the exccutor and DKL shouid vork oul 2 scheme in consulinticn with
RCZ, if necegsnry. DKi cnd CCW are fully conversant with the way the
testator used to opcf;fc his charitable bounty. In the absence of an
asroreed scheme then o furthér application could be made to the Court
Lo this regurd.  Mhe price of o cow t¢ neet tho beel distribution s

ai Jetober J, 1965, together with o further sum not exceeding

be used as z yard stick in

must be donce. I have alrendy

ndicated that I an enly putting forward some indication as to now

rorvion of the testatorts declared intention could be corried

e g
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Under the will, PKL is to receive the fee simple in th

proverties Charlemont (exceypting the Great-House ~nd Uin

PPN
ryn T P A e an
SWL L2 0Ly

as exploined herein), together with Stirling
Costle;

Neither Modeline nor her family can claoim any interest whotever
in any of the properties afo resadd;

DKL hos o life ihtcrest'iﬂHCharlemont House with the rewmalnder |
th the Romon Catholic Church, in .the light of the Judgment;

WIvy" foprwms part of Charlement. Property and although it has a
narate registercd title it forms part of the designation
Chnrlemonti,

The cerm "live and dead stock! carries the meoning as outlined

. .
hereing

The interest of the testator in the race horses, 4ld not pass
under the term Ylivestock';

Ine interest of {the testator in his Bank Accor 1t ond in the
residuc of his life insurance have not been disposed cofe The
interests in (6) and (7) 3fe to be treated as if. there was =n
intestacyy |

A valid charitable trust charpgeable on “Chorlemont' has been
the lipght of the judguent hérein;

oo beuneficlary CCW is entitled to the pecuniary legacy in the
codicil together with his legacies in fho will

T Cdeclare accordingly in terms of fhe summary wbove.

I wuet record my MEDTOC¢ML101 for the help I hnve recelved

ail the counsel enpgaged in the arguments. Thelr elucidation

industry nade ny task comparatively ensye

T uward costs of the procecdings, te be paid out of the

cotite, to the parties hercin with certificate for two counscl in

weet of the oxecutor ond two for the next of kin ELH.and Al




