IN THE COUKT OF APPEAL

SUPREME COURT CIVIL APPEAL HO: 16/91

LEFORE: THE HON. MK. JUSTICE ROWE, PRESIDENT
THE HOW. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GORDOH, J.A.

BETWEEN STANLEY McHKENZLE 1ST DEFENDANT/APPELLANT

ARD ANTHONY CAMPBELL _ ZND DEFEHRDANT

AND ERROL CUNKIRGHAM PLAINTIFF/RESPONDENT

Crafton Miller & Miss Nancy Anderson for ist Defendant/ippellant

1]
Clarke Cousins & Andre Earle for Plaintitff/Respondent

January 27 & April 9, 1592

GORDOK, J.#&

On 19w June, 1980 Paivier, J., gave judgmenc by default
againss the 1zt defendant ip vhe cleim Lor negligence brought
by tha pla:ntiff. Hr awarced general damsagts in the sum of
S4GU,000 Wit convE,

Ge Ldzh March, 1951 the 1ls. del-ndany succeadod in e
Hovlon te el sside Lo aefault judgment sutered e doin and

Pivver, J.. orxaered vhe following teims:

1. (&) fTuaw the lsy Defendanil/hpplicant.
pay into court in ameuni of
5200,000.00 wirhin U days of wne
daite bharsof.,

(b)Y That a furcher sum ©f 5¢,000.00
PO Do pald inte couki & Lbecurily
for cosus witnan o0 days of the
Gatae nerool.
)

2, Failure ©o comply witn bha i
of this ovdaer i, 3
Judgmane e Srand,




vhs PlainlLiff's

3. Cos i
te Laxead.

& o applicavion 1o LIRS Goantiod,

The ilst defendant appsslad againsit (he ordsrs of Patter, J.,

ja]

¢ 1 (a) and L (b)) & on vhe

aring weo @llowe:sd Lhis appeal in

parc

Ling ssids condition 1 (b)) e&s ic socurity for coszis
and crdewved chat the sespondunt should heve % cesis of this appual.

in oraer vespocls the crdass of Paoos J., wes affirmea and we

pellan should pay inio cours the sum of

days of v 27 n Januazy, 1992, ths dans

of whe noaring of the appeal. Woe now fulfil our promise to put

The agtaology of Lhis mavier is gleaned from affidaviis

>3

of the ist defendant and of Mr. Stephen Sholvon, an ariornoy-4ti-law
of vhe farm of Mossys. Myors, Fleichos & CGurdon whe had conduct of
the casts on buhelf of the appellant. Thu epprllant was sorvaed

with the wiyile in or abou. Octobur, 19%8% and on 5th Novomksy, 19&5
iaverlocurcry Judgment in defaul: of appesrance was antorad

AgaingL nlm. A Summens oo procrad o assessemint of damagas on

Jrd Maveh, 19€6 was surved on oo appellant who ihon retainsd fhe
seprvicus of Messrs. My2: s, Fletecwor & Covdon ro act on bis buhalf.
An application to ser aside the Interlocutory Judgment and for

Leave Lo enter appearance and £ile dofenes ouc of tima was made

by thz appelleant's actornsys. Thoe applicarion succecded and
sppearance and asfuncy wery duly filoo. Dircctilons wore glvean

r

on 26th May,

-

98¢ and nhe case was placad on vhe cause list. The
appsllan.'s attornoys communicated wiiih him threugb his wife, as
per hils ins'ructiong, at sn addiess supplicd by haim.

: appallant and bis wifo subsequently bogan moving baetwosn

Jamaica aznd the Uniited States of Amcrica end in the result corres-—

pondence sent o him by his atrtorneys advising him of the progrags
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that the trial judge hnad a discrotion to disragard the lapse

of Lime in a proper casc - Beale v. MacGreqgor (1886: 2 T.L.R.

311 and tho oxorcise of that discredion by the judgs should
not be inierfored with unless 19 was shown “hat there had boeen
some "eyvror of prancipls or misapprchunsicn of fact on his
pairt,” or unless he had glven undue weigah o A particular

aspect of the facis: Gordeon v. Craddock (1503, 2 11 E.R. 1Zl.

Our ationtion was net drawn Lo any such ©rlior or misconRcapiion.

. Couﬁins further submitied thai jt 1s crite law that
security for cosis is ordorca in the cases whors the claimant
in thae action 1s o forsign rosident. As the rogpondant had not
bosn relying on vhat pranciple, ho submivtad thao Lha ordar
for costs incorrucitly recorded vhe ipnonwien of the judge which
was Lo order the appellant to pay thoe costs Lhrown away.
Accordingly he applicd o amend Ordéar 1 (b) by delering tha
same and substituting thercfor thae following:

"(b) That a furithor sum of 30,000 buing
the plaintiff's cosw.s away

and costs of nhis app. b
paird 1nus court,”

15 no deubkrt Lhar who juwigs 1s campowored by seclion
354 of the Civil Procodurse Cod to sot aside a judgment ontered by

dafaulv., sacticon 77 of thic Civil Pro

. dGuis Codoe also previdas for
thur sctiing aside of & judgmen: wnterod summarily. In weiithor caso
the judge hag a wide discravion es to the woims on which his
discration is uxercisad and unloss 1t is sbown thar this discretion
was impropsrvly exorcised the Court of Appoal will nol inturfera with
the judge's dispeosition,

it is agreed benwean the partics that 2p order is usually
made for the plaintiff in thase procomedings Lo bavi: his costs thrown
away. Howover, Pitter, J., 4id not m2ko an ordor for costs thrown

away. What he did was te order tho appellapt te give sccuriny for
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such as the award of cosus
the award 1s upusual) and i
of loave to appesl to the Court of
Appral from an arbirovator’s dWﬁld
(sce p 122 a to @ and p 124 j, post).
Alcvhough tho exeorcise of 2 judge's
aiscreticn maey be atracked if it is
clearly wholly wrongly oxercised, tho
Courv of Appeal will not usa ix a8

a moans of substicuting iis I
discretaion for thew of whe judq (3@3
p 12l ¢« wo j and p 124 j, post).

The two cases roforrzd to above firmly c¢suablish the duty
of a judgse ‘o ariticulate the reesons which amp:l him %20 exocrcisa
his discrotion in & coriain way. 1In most casesine judge will

have the bancfit of s

ssonaed avrgumsnts from counscel and Lnoso

will enable nim to 1dentify the important issuass for dotermina-
wion. '?he judgs should than parform his cloar duty vo inform the
partivs why e casme to his decision and thoroby lay the foundation
upon wihich the Court of Eppeal may ultimatcly have wo build. We
sndorse the ascd for reasons to be given for uhe exercise of the
discrztien whanever 2 judge sets aside a judgment whother
xaegularly or Jrregularly obtained.

Th: conduct of the appellani. lacks sincority and tha order

o

thai paynoni inito court be made of 2 part of the judgmnent is, we
accepi, withen the compotence of the learncd trial judgs and
warranted in the circumstanczs. The order for payment into courc

by the doefondant of @ sum assessod as socurivy for costs 1is
unsupportablo.  As much argument Lurnzd upon vho order for security
for costs whicu dssus was dotormined ion faveour of the appollent we
cerder Lhet the appellant pay cnly % of the cosis of the regpondent
who was successful on the issue raisad :n ground 1 (2) of the
Grounds cf App#ale.

Huaving found as we nave, ws made the orders abovamsntionsd.





