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» €
Summons for Interim Injunction I
Before the Chief Justice j
Judgment ri
On this summons coming on for.hearlng before me on the 9th Fi
Heovember 1972, I adjourned the same for hearing in open court, at the ;ﬁ
request of the Attorney General and the hearing has since taken place ;!

in open court. e
i
The L. C. McKenzie Construction Company sneks the grant of ap ?g
interim injunction against both defendants to restrain them from .
taking steps to acquire-ccmpulsorily certain lands known as Hampstead ?N
targ until 2 writ filed by the Company against the defendants can be

|
tried. ‘ f

and ordered that the Writ and.bther-relevant»docuﬁg

defendants, S oot o n o s

>~-s£{assasThé i



Yhe history of the matter as disclosed in the affidavit fileg
it thet onr the 5th of July 1971 the Minister of Housing in his capacity
er @ corporztion sole under the Housing Act 1968 entered into an agreement
with the plaintiff,; a registered limited liability Company, to sellc to the
Company certain lands part of Hamstead Parish in St. Andrew for 480,650
payatle in instalments. It was a special condition on the contract_thatl
if the purchaser failed to establish a Housing Scheme within three years.the
vendor woul& have the right to reposses.the lands at the purchase price
rlus accrued interest and an assessment of any interim development.

The plaintiff paid his first deposit and was placed in poésession of théﬂ
lands,

Early in 1972 there ;as a cthange of Government and the.new incumbent
of the office of the Minister of Housing in a statement mg@e by him in the
House of Representatives on the 28t£ March 1972 informed the House that “
the Ministry of H Qusing had an interest in the Hampstead Park lands which
vere required for national development and that he was taking the necessary
steps to acguire them.

On that very day the Permanent Secretary in the Mihistry bf Housing
wrote to the plaintiff company sayirg he had been directea to make an offer
to repurchase the lands at the same price of $#80,650:00 plus 5%: The
plaintiff company rejected this offer. -

On the 2nd May 1972 the Minister of Housing made an brder under
section 4 (1) of_the Housi;g Act 1968 declaring the Hampstead Park lands
te be a Housing Area. .

On the 2nd June 1972 the plaintiff company paid the Minister of

Hiousing the sum of $20,000.00 on further account of the purchass price

buththe HMinister refused to zccept the said sum and retunred it to

the company.
The Minister of Housing then put in train the steps necessary to

acquire the lands compulsorily. On the 15th August 19?2 the Minister

of fgriculture in -exercise of the pOWBrB*00nf?rrﬂ&*ﬂnﬂh&ﬁ—%ﬁwnﬁe%&ﬁu'
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Cn the 9th of Cctober 1972 the second hamed defendant the Commissioner of
Lands published in the Jamaica Gazette of Octcher 19th a notice under .
Scction 16 (1) of the Land Requisition Law (Cap. 201) to the effect that

o
acting on the direction of the Minister of Agriculture he had taken

proceedings for the mcquisition of the lands and on the directions of the
Minister of Agriculture had taken possession thereof on the Lth Odfober
1972 and that the said land now vested in the Minister of Housing in trust
for Her Majesty.

There is éxhibited in the affidavit of Leonard Ceciil lMicKenzie,
theﬁmnaginé director of the plaintiff company the copy of aﬁntice served
on tie company under the signature of.the Commissioner of Lands calling
upon persons interested to appear personally before the Coﬁmissiﬁner on thé
7th Novemberrinstant.and to state th?ir claim for compensation.

It was these proceedings befofe the Commissioner which th tempo;ary
exparte injunction granted by me restrained.

In their Writ the company is seeking specific perfarmance of the
contract of saie made between themselves and the Minister of Housing on the
S5th July 1971 and further or alterhétivély démages for breach of contracts
The company also seeks a p rmanent injunction ‘to rgstrain_?hé defendants from
dealing with the lands and proceeding with the compuisorfnécquisition of the
lands. A declaration is also sought that the.compulsory aéquisition pro-
ceedings have not frustrated the agreement for sale.

At the hearing before me of the Summons for the grant of the interim
injunction the learned Attorney General has submitted that the entire
proceedings were misconceived as both defendants are entitled to the
protection of the Crown Proceedings Law 1958, and in particular Section 17
(1) thereof which provides that in any proceedings against the Crown the
Court shall not grant an injunction or make ap order for specific performance
and Sec 17 12) which provides that the Court shall not in any civil pro-

ceedings grant any injunction or make any order against an officer of the .\ -

C*OWH STthe  efTect of granting the 1n3unct10n or making the~ order would ™ "”fbmmm*"f
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Learned Counsel for the company contended strenuously that the

Crown Froceedings law had no application here as the Minister of Housing

having been created by the Statue (vide Sec 3 (1) of the Housing Act 1968)
a corporation sole with perpetual succession and a capacity to acquire
hold and dispose of lands and other property was acting throughout as

a principal and not as a servant of Her Majesty (the Crown) and that the -

Commigsioner of Lands was acting throughout as the agent of the Ministér

of Housing.

It is perhaps egsier to settle the question concerned with the
position of the ‘ommissioner of Lands first before dealing with the
Hinister of Housing.

The ?ommis;ioner of Lands is elearly an officer of the Crown

within the meaning of .the Crown Proceedings Law.

|
|
J
I
E - ;
He is appointed by the Governor General acting upon the !
recommendatioms of the Public Service Commission; under thé provisions j
of Section 3 (1) of the Crown Property (Vesting) Law 1960: He is a E
corporation sole and has power to acquire hold ang dlspose of land and ?
property but he is not given the power to sue nor may he ‘be sueds :
It is guite wrong to.say that he acted in this maﬁtéf'as the
agent of the Minister of Housinga Whatever he did wés on the instretions

of the Hlnlster of Agrictliure who is not a corporation sole but is a

Minister of the Crown and the Mlnlster entrusted with the Resnon51b111ty
for putting in motion the Land Acquisition Law Chapter 204,
Section 6 of this Law reads as follows:-
"6, When ever any land has been so declared to be
needed for a public purpose the Minjister shall ‘
direct the Commigsioner to take proceedings for
the acquisition of the land®

I am satisfied that the Commissioner entered into possession

of the lands and pursuant to the provisions of Sec 16 (1) of. the Land : P

e ke
L vy

. ﬁcqu151tlonMLaw_aa*mod;iaed~b#~3eem85~{29wefﬂ%herHousang*ﬂc%wﬁ968“{he“&ah&s%

Lol e N VST AR i,

TS Aty . ke €

oW DeC&mE«Nested‘&ﬂ“ﬁhﬁ*ﬁﬁnrsﬁer“Of“ﬁouslng’”1n
. prs

i L s R il

a . R Y _.,.;ﬁ,-m-t-.uu.-u Fim s b ‘_-L b
TR TR R AT TI TR I T Ty A c‘ m‘il\’wwi W T




gt o iR lg

There was some argument as to whether this was the correct

interpretation to be placed on Sec 25 (2) of the Housing Act therefore

I set out bLelow the respective secticns of the two laws:-

Section 16 (1) of the Land Acquisition Law Cap 204-reads thus: -
(1) In every case, so soon as the Gommissioner
-enters into possession of any land in accordance with R
any of the provisions of this léw relatihg to
acquisition, the land shall vest in the Minister in
trust for Her Majesty from'the date of such‘entry into
possession and a notice to that effect shall be
published 1n the Gazettea o o
and Section 25(2) of the Housing Act 1968 reads as follows:=
25 (2) . . For the purpose of the gcquisition of any lang
as aforesaid the Lan& Acquisition Law shall have effect
subject to the modifications that for the reference
in subsection (1) of section 16 of such Law to a vesting
of thé” land in the Commissioﬁer of Lands; théée shall
be substituted a feference to the vesting of the land
in the Minister within the meaning of this Act,
In my opinion the words "Minister within the meaning of this
Act" simply means "the Minister for the time being respohéible for
Housing", who in the Act ii referred to as “the Minister ”f&ide
Lection 3 - (1) )
The vords used in the section ought only to be given"this
limited meaning and it would be wrong to say that words should be
added such as "for the pnrposes of this Act" or words deleted.: No
vhere in the section does it say that the words "in trust for
Her Majesty" are to be ignored.

.IThe law therefore makes it abundantly clear that when the

Commissioner of Lands . takes possession 6f land .under +he Land
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apacity as a servant of Her Majesty in the Government of Jamaica
and is entitled to the protection of the Crown Proceedings Law

1958, Accordingly, in obedience to thg provisions of Section 17 (?)
the Court shall not and will not order an injunction against him.

1 turn now to the consideration of the position of the

liinister of Housing.
In &y view the many authorities cited to me by leafned counsel
for the plaintiff company indicate quite plaiqiy that .the answers
to questions as to the status, powers, rights aﬁd obligations of
a corporation sole created by statue depend almost entirely on the
1enguage used in’ the statute which createg or gives bl;th to the
corporation sole and the greatest care ought to be taken when
drawing comparisions between similiar bodies and the views exbfessed
by the judges of courts in various Jurisdictions. I have read and
studied with interest the many cases which ware 01ted before me and
discussed thh care by learned counsel on both sides: I am indeed
most grateful tothgm. _
The apéroach to the subject taken by the learned Attorﬁey
General was most illuminated and the teply by Mr; Hill to the
. Honourable Attorney General's submission was thought provoking: afid
in many instances‘the lines of demafcation between the difgerent views
were so fine that the resalt could go either way.
I do not propose embarking on an examination of tﬁenlaw on
Crown privileges before and after the Crown Proceedings Law: This
law was enacted in Jamaica in 1958 and is the counterpart of the
United Kingdom Crown Proceedings Act which was passed in 1947, The
bnglish and various Commonwealth Reports cover adequately” the 1ay and

the approach to it by many eminent Commonwealth Judges. Our own
u
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Does he function under this Act as an autonomous and completely
independent body or does he perform his various functions as a
servant or officer of Her Majesty?

The defipition of Yofficer" in the Croﬁn Proceedings Law isi-
"officer", in relation to the Crown, includes any servant of Her
Majesty, and accordingly (but without prejudice, to the generality
of the foregoing provision) includes a Minister of the Crowﬂa

1t Jas Mr+ Hill's submission that when a Minister.of tﬁe Crown
is by statute incorporated ané mzde a corporation sole he assuﬁes
a different legal status to that of a Minister who has not been
incorporated and so when the Minister of Housing entered into the cont-
ract with the plaintiff company he.did so as_principai in his own
right and not as apgent for the Crown:

I now proceed to = somewhatgdetailed examination of The
Housing Act 1968. .

It is useful to start with the title to the Act: It reads thus:~

"An Act to Repeal the Housing Law; 1955 and %o proﬁidé for the

rerformance by the Minister of the functions hitherto performed by the

Director of Housing or by the Governor General in Counc1i'ﬁndenﬁhat Lawh 
In its very first words therefore it seems clear that Parliament
intended:to provide for one of the Ministers of Government to verform
functions previously performed by the Director of Housing Qho was &
paid servint or officer of the Crown,; and by the Crﬁwn‘é highest.
executive, to with Her Majesty's representative in Jaﬁaica the Governor
General of Jamaica.
Section 3 - (1) provides that the Minister for the time'beiﬁg
responsible for Housing shall be a corporétion sole by the name of the
Finister of Housing and by that name shall have perpetual succesgion

with a capacity to acquire, hold and dispose of land and other properly

of whatever klnd.
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incorporation hy itself puts an end to the relationship of brincipal ang
agent in respects of act done by the Minister pursuant to the powers given to

him by the Act. In my v1ew whatever fanctlons he rerforms under the act
—_—.— N — M___-____W___‘_______"\‘_*.

pﬂriormed as a servant and agent for the Crown.

-
“

It is useful to have a look at the repealed Hou51ng Lawcf 1955 to
ascertain what was the status of the Director of Hou51ng ahd his relationship
to the Crown,

Tnls 1aw -‘repealed the Slum Clearance and Housing Law Cap 360 angd
dissolved the Central Housing Authority.

It provided for the appointment, for the purposes of the Law, by the'
Governor General of a fit and proper person to be the Dlrector of Hou51ng.

Section 3 ~ (2) prov1ded that the Director for the time being qhali
be a corporation sole and shall have power to acquire hold and dlsnose of land
and other property of whatever kind fo; the purposes of the law,

Section 3 - (3) provideg that the Director nay sue and be sued by the

name of the Director of Housing,

1958, (vide Section 53%). Also repealed was a portion of Sectibn 55 of the
Housing Law which had provided that all damages and costs recovered against the
Director were to be defrayed from the General Revenue af the Island,
r The effect of these Tepeals of the Housing Lawwas to brlng the
j Director of Housing squarely Jethln the ambit of the Crown Proceedlngs Law
and although he continued to be gz corporation sole with power to acquirey hoeld
and dispose of land hg longer had the power to sue or the liability to be sued.
This power and liability were transferred to the Attorney General (vide Section
1 of the Crown FProceedings Law)
This continued to be the rosition until the repeal of the 4955 Housing
Lav' and the enactment of the 1968 Housing Act.

.

The 1968 Act eontaips: 1mportant tran51t10na1 prov151ono; the effect
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It was Fr. Hill's submission that these transitional prov131ons
ere to be construed; as applying only to matters pending at the time of the
repeal of the 1955 Law and could not be given the wider meanlng attached
by the Attornmy General. ‘

Hre Hill submi:ted that the 1968 Act prescribed the.rights and lia-
bilities to which the liinister of Housing wos subject and that it was
improper to invest him generally with the rights and liabilities of‘the
Virector of Hoﬁsing as the law under which the Director was created and
functioned had been répealed in its entireéy and the legal effect of this
repeal was to obliterate the earlies law completely as if;i£ had never been
passed, save and except in Bo far as it affected acts done.while it.was a
subsisting law. |

I do not agree with this préposition. The words of the transitional
section are:-

62 - As from the commencement of this Act the

following provisions shall have effect

) [

(c) the Minister shall haveall the rights,
privileges and advantages and all liabilities
and obligations; t6 which the Diredtdf bf
Housing was immediately before the commencment
of this Act entitled or; as the case may be,
subject;
Had it been the intention of Parliament to limit this provision to

matters pending at the
to

words/this effect but this was not done,

time the Act came into force; it would have added

and so the Minister of Housing

is in the same position as the Director .of Housing.

\1 In my view this is conc1u51ve that the Mlnlster of Hou51ng has no
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The Honcdurable Attorney General brought to my attention other sections
of the Housing Act 1968 which strengthened his submission that the Minister
of Housing; though a corporation sole,; nevertheless acted as the servant or

zgent of ‘the Crown. As this judgment is already overlenghty I do hot propose

enalysing these in detail but merely mention them. THey are:-

Section 18 (67 S e e e e
- Section 21 (3)
Section 21 (4)
Section 30 (2)
which sections provide for the recovery of various expenses incurred by the
Hinister "in the Resident Magistrates Court as a civil debt due to the Crown®
thus indicating béyond_any doubt that the Minister of Hoﬁsing acts for and on
behalf of the Crown.’ |
For these reasons the application for the graﬁt of an interim injunction
against both defendants is refused.
The Summons is dismissed with costs to the defendants and an order
for an account to be taken by the Reg1strar of any loss or démage su;talned
by the defendants or e1ther of them as the resulﬁ of the @neé parfe interim

injunction ordered by me on the 2nd November 1972 pending fhe heéring of this

summons.

Dated this 13rd day of November 1972

Chief Justice.
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