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COR: THE HON. MR, JULSTILCE CARRY, J.A.

//// THE WON. MR. JUSTICE DOWNER, J.iv.
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1 ‘

BETWEEL LEROY MILLS PLAINTIFF/APPELLAKRT

AND ROULAND LAWSON 18% DEFENDANT/RESPOWNDENT
f AWD - KEITH SKYERS 2M DEFENDANT/RESPONDENT
i;” W.K, Chin See; 9.C. & Urrin Yonyinch

for appellant

Mrs. Pamele Benka-Coker & Michael Levy
/ instructed by Clinton Hart & Company

for the Respondents. :

s, ,

30+th April, lstc & 28th
May, 1590

// . CAEEY, J.a.
< s Mr. Mills claimed that he was injured on

28th October, 1987 while attempting to board a bus owned by

Mr. Lawsorn and drivén at the time by Mr. Skyers. He

pleaded that the accident was caused by their negligence. / N
His writ and statement of c¢laim against these defendahﬁg

'

(the present responuents) was filed ¢n 17th Decanber, L%87. {
Interlocutory Jjudgment in default of appearance or pleadings f
A was entered on the &th April, 1968. Mr. Mills' attorneys-—at
<;f law filed a summons to proceed to assessment of damages on
2nd May, 1988. It was set down for hearing on 4th July, 198y,
The order on that summons was made on 28th July, 19bg.
Damages were assessed on 25th Januvary, ly89 and final judgment

entered., The defendants did nct appear and were not
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represented at this hearing.

On 26th May, 15689, they suddenly roused
themscelves to action; they entered appearance to the writ
against them and also applied to set aside the interlocutory
Jjuagment and for leave to file a defence. The Master
refused on 28th June to set aside that judgment. The
appellants were not guieted by that dismissal and fiied a
motion to set aside the final Judgment. The matter was heard
apparently on 27th July and <let Septemper, 1989 befoge
Chester Cxr J. who dismissed it. On the very next day,
the appellants filed another motion for an order that -

"l. The Final Judgment entered
herein by his Lordship
Mr. Justice Clarke on the
25th January., 1989 upon an
uncontested Assessment of
Damages herein and the Inter-
locutory Judgment enterea on
the ¥8th April, 19%8¢ herein
both against the abovenamed
Defendants together with all
intervening ana subsegquent
Orders be set aside on the
ground that the Derendants
have a good Deifence on the
merits of this claim and have
nct had an opportunity of being
heard on the merits and now
desire so t¢ be heard;

. Leave be granted to the
Defcndants to tile a Defence
within fourteen (14) days of
the making of such an Ordexr."

Tnat motion came con for hearing before Theobalds J, on
loth November, 1989 and 4th December. 1989 when he ordered -

(1) That the Final Judgmen:t against
the First Defendant koland Lawson is
hereby set aside.

(2) That Leave is granted to the
Defendants to filz and deliver a
defence within 14 days of the date
hereof on condition that the amount
of $54,715.01 be paid into a
Commercial bank in a joint interest




Ypearing account in the joint
names of the Attornevs-at~law for
the Plaintiff and the Defendantcs

within 1uU days of the date hereof; !

!
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{4) On the appiication tor leave
to appesl by the Plaintiff:s-

(a; Leave Lo appeal by the
Plainciff on the issue as 1o
whether or not this LAssessment
was a trial in order to invoke
the provisions of secticn 354
ingtead of section 77 of the
Judicavore {Livil Procedure
Code) Act is yranted;

{b} Leave to Appeal generally
is refused.”

Un the application of the appellant, this ccurt granted leave
te appeal generally.

We are conceined therefore with two macters,
firscly, a guestion of construction of sections 77 and 354
of the Civil Procedure Code Law in vespect ¢f which leave was
granted by the learned judge and, secondly, a guestion of the
exercise of his discretion in setting aside the default
judgment. The judge cave a somewhat exiguousz oral judgment
after an adjournment which has occcasicned no little difficulty
to Mrs., senka-Cokeyr in her endeavours te support it. Aichough
we were told detailed arguments were placed before him, he
did not exzpose his thinking to us and we have unfortunately,
Ibgen deprived of his analysis or comments on either of the
guestions wath which we are faced., He was content to express
hiimgelf in thece terms

u

L have noted the arguments

put ferward and the affidavits filea
in suppest of and in reply to the
application. The matter is not as

one sided as it might have appearea at
fixst as the sffidavits of the
vefendants do digclose a lack oif
gincerity.
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L i With that in wind and without
&_} going intco the facts in detail the
’ final judgment is set aside. I
propose to grant leave to the
( o Defendant on certailn terms.”
Having presciibed the condition, he continued -
“Tiie ideua behind this is that the
Plaintiff has been suffering hardships
throuvgh fault not his own. The
Uefendante were concerned not s¢ much
with the Judgnent as to liability but
as to the amount awarded.”
ir, Chin dee srgued that ithe judge should not
Y
(vf have entertained the application because the time limit for
— ma:xing the application nad expired and there was no
- applicaticn made to enlarge time. Section 354 of the Civil
Procedure Code Law applied specifically to the circumstances
of this case, where f£inal Jjudoment had been entered after
danayes had been assessed 1n the absence of the defendants.
Mrz. Benka-Coker responded that the matter was
ey governaa py Section 77 of the Code which contained no time
' constraint. Section 354 applied to trials which meant
<:\ where both iliability and damages were determined by the
courtc, and an assessment of damages wés not a trial,
wection 77 provides as follows -
"Where judgment is entered pursuant
to any of thae precedinyg seciions cof
thig Title, it shall be lawful for
the Courit or a Judge to set aside or
vary such Judgneni upon such terms
as may be just.”
- OCne of the praeceding sections is 72, which providges -
o “If the claim indorsed cn che writ
K\ iz, es against any defendant, fox

unliguidated danages only, ana that
defendant fails to appear, the
plaintifif may enter incerlocutory
judgmaent against him for dawmages to
be assessed and costs, anu proceed
with the action against tlie other
defendants, if any.”
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thie judgment which is entered when the pre-conditions of
that provision are sacisfied, is an interlocutory Jjudgment.
Bre other provisions deal with claims for iiquidaced

damages and the non-appearance of the defendant wnen final
judgiment may Le entered. See for example Section 71,
Section 77 is not concerned therefore exclusively with final
Judgments; o 15 concerned with judgments entered in defaunlt
of appearance. The "Title” referrved to in Section 77, is
"Title 12 - Default cf Appearance.” Section 72 precedes
section 77 but the judgument entered is interlocutory. It
ihhardly needs stating that in the present case; final judgment

had been

-~

zncexred upon iLhe assessment of damages. ‘The

o

defendancs desired to have that judgment sat aside. That
final judgment plainly is not within the zmbit of Sectioun 77.
In wy Judgment, Section 77 entitles a judgs ox
the Masier to set aside judguents entered in default of
appearance whether the judgment entcered be final or inter-
iocutory. This observation is not entirely accurate, however.
it is also importent te add it the pewer under the section
iz exexrcisable in respect of those cases in which the

defendant has not encered an appearance. I1f it is appreciated

then that the terxm ‘default of appearance' 1s used in this
sense, then, the formulaticn is, ¥ think, eminently right.
Por this reascit as well, ¥ am nei persuaded that Section 77
is capable ¢f beinyg invoked asg lirs. Benha-Coker has
endeavoured to maintain,
Section 354 of the Code, to which we must now

turn, provides as Yollows -

"Any verdict or judgment obtained

where any party does not appear at

the trial may be set aside by the

Court oy a Judge upon such terms &s

may seam fit, upon an applicaticn
made within ten days after the trial.”
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The ¢guestion which now falls to be determined ig whether

an assessment of damages is a trial because it 1s at least
plain that wﬁile Section 354 deals with judgments at & trial,
the scope of Section 77 1is limited to judgmencs entered
where appearance has not pteen entered.

Mirs. Benka-loker four the respondents,; scemed
to think that & civil trial necesgarily required a
determinacion oi iliability as well as damages at one ana the
same time. Her submission was that, when a judge determines
the issue of liability alone, as is procedurally and
practicanly possible, that would not ve a trial. And to be
logical, she had to be saying as well that if liability
were admitted or Jjudaoment entered with damages to be assessed,
then the assesgsment issue was not a trial.

That argument, is, in my judyment, demonstrably
unscuand. On either issue, a judicial deternination is callied
ftor. The party, in these clrcumstances the plaintiff would
be reguired to prove his clain; he must dischargye the
burden of proof cast upon him., He must call evidence which
the juuge must hear and consider. He must tien decide as
a matter of law whethex the claim (whether it be as to
liability or as to damages) has satisfied the standard of
preof necessary.

i think also, that the argument fails, because
there are no weords in Section 354 limiting the word "trial”
to cases where liability and damages are required to be
determined, as opposed to liability or damages. Both are
igsuves which fall to be determined in civil trials but
that is not inevitably so. The parties may well accept

BHAGEE .
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liability and require & determination as to ¢
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Scmetime:s tlie partics may ayree damages and leave ¢
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cf liability to be determined by the judge. a trial then
can only mean a procags whereby a judicial determinaticon’
is called for on some triable legal issue. Thus there

may be trials of issues, refereuces, inguiries and assecss-—

O

ments of damages and also trials of actions, It is a tern
of general &pplication and it is used 1n that way in
Secticn 354, In my view, it cannct be without significance
and this is consistent with what I have so far said, that
Secticn 3edd speaks «f - "the Court or a Judye MAY oeoose
order that the action proceed to trial before a Judge

{with or without a jury) icr assessment of damages. (Emphasis

supplied) #Mrs. Benka-Coker did admit that if the court held,
that an asseszment of damages was a trial, then the time
limit providec in Secticn 354 would have passed at the date
of her application and would have entitled the judge in the
abgence c¢f any application to enlarge time, (which was not
made pefore him) to svrike out her application.

i must now say something with respect to the
matter of the judwe's exercise of his discretion. It is the

iaw that this Court may only incerfere with the exercise of

#

a judge's discretion where he applies the wrony principle
or applies the correct principle in a contrary way or the
order is plainly wrong., See the observations of

Lord Diplock in Hadmor Productionsg v. Hamilton {(1982)

1 BLL E.XK., 1042 at P. 104, on the liimited function of an

P

appellate court in an appeal against the grant or refusal of

an interlocutory judgment. 1 cannot conceive that the approach

of thie court differs where the appeal is against the grant
of conditional leave to defend.
The learned judge was reguired to consider the

length of the delay and whether it had been setisfactovily
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accounted for. bdee Ciwy Printery Ltd., v. Gleaner Co. Lta.

{19068 13 W.i.R., 146. He was obliged to do so because ex
hypothesi o time cunstraint applisa on the interpretation

he must hav

i

accepted. Then he was required to consider

1,

as well, whether the defence as proiecied hau any werit.

The learned judge stated that the affidavits
"do disclose & lack of sincerity.” Wo cne was able to
explain what ithét statement meani ¢r what principle it was
meant to emboedy. The sincerity of the detendants®

affidavit was not, it is accepted, a factor for consideration

in determining whetner the e:

slanation given was satisfactory
vor was it relevent Lo aetwermine the mer:t or otherwise

of the defence., PBut it is conceivable that possibly the
learned judge was saying rothing more than that he could

not accept the explanation given as being satisfactoly.

it that be so, tne order bo made, plainly cannci be

e}

justified on that reasoning.,

G te nig sther cobservation that -

Wiitn

“the defendants were concerned not so nuch with che judgment
as to liaoility but as te the amount awarded,” again,

coungel experienced some difficulty in appreciating itsg uvrue

-

sense. L& it weant that the defendants had no beliefd in
thelr case, thac 1is, their defeince, ¥ would have thought,
that must result in their application being dismissed. ‘That
reason could hardly result in the defendante being allowed
to file an mmeritoricus defence.,

¥ am driven to conclude that the learned judge's

disecretion was exercised either on a misunderstanding of

'

he

o

the law or tnoc the exercise of nhiis digcretion to grant
application was so ascrranc that i1t wust be get aside on the

ground that no reasonable judge regardful of his duty to act




sucdictally, cculd have reacned it.
There remains one o¢ther matter to which @ must

advert. Cn the material before the judge, 1t was clear

that the pleintifi had done everytning that the Civil Procedure

Code reguired him o do. There 1s no suggestion that there

was any irre

[l
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silarity in cie entering of final judgment. Due
notice of the hearing of the assessment had been served upon
the appeliante. 7The reason for their inactivity was that

. and were relying

4

they had given theilr insurers their wyits
on the assurance that the matter would be taken care vf. The
insurers® reason was that the file had been mislaid. Hone of
these reasony could be reqarded as a satisfactory explanation
for ithe delay in applying to set aside the judgment. The
Judyge appears to have come te this view, but for reasonsg
which are nci readily appreciated, nonetheless granted the
application,.

Mrs. Benka~Coker did, cut cf prudence, apply to
us to eniarge time to make the application to set aside the
judgment, but for ny pértﬁ i could not accede to that yreguest

seeing thai no Jurther material has been provided explanatory

It ig for these reasons that 1 agreed with my
brethren in allowing the appeal and setting aside the orderxr

of Theobalds J with costs both here and below to the
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The issue of law in tidis appeal is whether the

ocrider maue by TGneokelds J in the Supreme Court, setting
aside the assessment of danages for $i51,870.90 against
the responuent xoland Lawsoh was eivronecus and should

therefore b

aside on appeal., The agsescment was made

by Walker J, und the conseguence of the order made by

o]

Theobkalus J, has bevn to deprive Lercy 1ills the appellant

of his judoment.
Proo”odinrs pricr to the sctting

agide of “he order of assessment

¢n_appeal

The appellanc’s e¢laim was in negligence for

personal inturies and his writ of summons was issued against
k - Y

the respondent Laweon who was the owner of the motor vehicle

anca one Skvers nls driver., No eppearance was entered and

the appellent kills then entered an interlocutory judgment

in respeci of iiability in default of appearance on
Gth April, 19s8. Further on 2uthr July, befcre the .ester

in Chemb:rs, the appellant received an order to proceed to
assessment of damages at ¢ heuring which it was cstimated
would e completed in one day. 'The BOde ©f asSEsSNent was
Lo ke Ly Judge alone in cpea court. rwieirther the

espondent Lawscn nor his driver Skyers appearved et the

neering of this sumnons,

The next step was c¢ruciai. On 25th January, 198

Walker J mssessca damages against the respondent Lawson ror

made without the appearance ¢f the respondenit or counseil

on his behalf. No writtel Jjudgment was delivered but the

appellant mmst have satifiled the learnea judge tnat he was

IER

entitled to the guantum of damages awarded. ‘wiis aspect of

the sum of £151,670.00 with interest and the assessment war




the case 18 so important thaet it is necessary to guote

the section of the Civil Procedure Code {The (Coda) which
Juoctifies this order. Section 358 reaas -

¢

*ff, when a utria
T

the plaintiif rs and the
defendant does noct appear, th
plaintiff may prove his claim,
80 far as the burden of proct

lies upen him,"®

Be it noted that before the trial commences the
appeliant would have had to satisfy the ccurt that the
procedural reguirement$ as to notice were complied with.
Then conge he proves his case on bualance of proovabilities,
there is & trial withain the intendmeni of the seccion. There
18 no indication in the record that the copy of this
éssessnment bears a judicial stamp or that it was entered in
the judgment bock, bit nou objection to it was taken by the
respondent,

ft is at this Jduncture on 26th May, five months
after the ascessment wae made that the respondent Lawson and
Skyers entered the arena. They entered an appearance.
Further in thoir sumshons they asked that the interleocutory
judgnient in resgect ¢f Skyers be set aside. There seems to

have been an eryor here, for although the summoens purports

(=g Sl

to be wade on behalf of both responaanis, the reguest Lo set
azide the judguent was expressly nade on behalf of Skyers

for leave to file a oefence was

o+

alone. Yetr the regques
made by both parties. Perhaps it is helpful to quote the
relevant portion of the summons tc highlight the errcr. -

"as soon thereafter as Counsel may
be heard cnn the hearing of an
application cn behalf of the
Defendants for an Order that:

i The Interliccutory Judghent
in Default of Appearance
entercd againgh the second
nased befendent in Judyment
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" Binder No. ©74 Folio 344
be set aside;
2. Leave be granted to the
Defendants to file a Defence
within fourteen {(14) days;
DATED the 26th duy of May, 19289%,.°
The record on the whole haeg may errors but no objection was

taken to them and they Jdo not affect the mevits cof the case,
This summens was dismissed by the Haster,
pursuant to section 354 of the Code on the 2sth of June,

19%9 and he had jurisdiction to hear and determine ithe matter

on the merits., See Kenneth Mgson v, Desnoes and Geddes Ltds

-

Privy Council appeal iic. 54 of 1968 delivered <nd april,
1990, The Master had ruled that the matter cucght to have
been listed before Walker J, who iiad made the order for
assessment. Had Walker J beeh available, this would have
been a degirable procedure and an adjournment, so that it
could have been heard before that judge wouid have been

il

preferable to a dismissal. The crder speaks of setting

]

aside the interlccutory judgment in defaulc cof appearance,

@

but the conly order that could then have been set aside

was the order of ascessment of Januzry 25, 198%, This must be

order wvas then merged with ithe final

5¢ as the interlocutosrv

oraer. Lt ois approprviate to set ouvt this order to dencnstrate

the gtrangs ccurse of these proceedings -

VHE 26TH DAY OF JUNE, .%8Y
CORAI:  THE HASTER.

=

UPCN THE SUMMONS 36 5BT
ASIDE INTERLCCUTORY JUDGHENT IH
DEFAULT OF APPEARANCE AND FOR LBEAVE
TC FILE DEFEWCE coming on for hearing
this day and upon hearing
MK. ORRIN %X. TONSIHNGH, Attorney-at-law
for and ¢n behalf of the Plaintiff
and Mr. Michael Levy instructed by
Messrs, Clinton Havt and Company,
Attorney—at-law for and on belialf of




“the Defendant 17T I8 HAERERY
CRDERED

1. ‘ihat the Summons to set aside
default judgment ve dismissed.

2. That the cost of this sulunons
e the Plaintiff’s to be agreed

or taxed.™
The cother feature was that subseguently, on the
27th of July, there was filed a Notice of Motion to set aside

the final judgment for assessment of damages arnd this was

-y

heard by Urx J on the Zist of September, 1989. For
completeness here is the order that was made ~

“HEARING: THE 27TH JULY &
2187 DAY OF SEPTEMBER 1989

DEFORE: MR. JUSTICE CHEDTER ORR

UPON the liearing of the WOWICE
OF MCITOH to selt aside default
Judaygment herein and upon hearing
lvs, Pamela Renka--Coker and
Mr. Michael Levy inscructed by the
firwm of Clinton Hart and Cowmpany for
and on behalf of the First Defendant/
Applicant and upon hearing
My, Deocnovan Chin See Queens Counsel
and Mr. Cryin Tonsingh instructed
by Mr. Orrin Tonsingh for and on
behalf of the Plaintiff it is hereby
Crdered and adiudged that the Motion
be dismissed with costs to the
Flaintiff to be agreed cr taxed.”

in the face of this crdecr, this certainly ought

33

to have been the end of proceedings in the gupreme Court.

T

o reasons were grven for this disnisgal and it does not
seem that the appelliant raised the nuatter of abusie of process.
it was in this state of confusion that the matter was again
brought to court before Theobalds J, on another matter to
set aside the asscssment of damages., This .ngw motion

which made no specific reference o the previous proceedings
was heard on 16th nNovember and judgment aelivered on

4th December, 1989. The motion is at p. 61 of the reccrd
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and it i1s set out hereunder -

[

TAKE HOTICE that this

fionourable Court will be moved on
Thursday the 1Zth day of Uctober, 1989
at 10:00 cfclock in the ferenoon at
the buprene Court, Public Buildings,
sast Block, King Street, Kingston or
as soon theresfter as Counsel nay be
heard on an application on behalf of
the abovenamed Uefendants for &n

Crder that:s

1. The Final Judgment entered herein
by his Loxdship Mr. Justice (Clarke)
Walker on the 25th January, 1989
upon an uncontested Assessment of
Damages herein in and the Inter-
locuteory Judgment entered on the
8th April, 1988 herein both
against the abovenamed Defendants
together with all intervening and
subsequent Orders be set aside on
the ground that the Defendants
have & good Defence on the merics
of this c¢laim and have not hiad an
opportunity of being heard on the
merits and now desire 5o to be

heard;

2. Leave be ¢ranted tc¢ the Defendants
to file a Defence within fourtee
{14) days of the making of such an
Ordexr; and

3, uch further directions may be

S
given as to this Honourable Court
seems fit.

DATED THL 22Znd DAY OF feptember, 1989.°
It is reaéonable co infer that the matter came up fcr
hearing on lzth Ccuobexr and was then acjourned to 16th November.
There is a reference "to intervening end subsecuent orders
t¢ be set aside" in the moticen, but they were never auverted to
agoln eitherv in the reasons or order made by Theobalds J.

Was the order of Thnecbkbalds J
wrong in law?

The appropriate place to begin is with the oxrder

of Theobalds J in the Supreme Court - The relevant section

"{1}) ‘That the Final Judgment against
the First Defendant Roland Lawson is
hereby seuv aside.
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"{Z2) That Leave is granted to

the Defendants to file and deliver a

agefence within l4 days of the date

herecf on condition that the amount

of £54,715.0) be paid into a Commercial

Sank in 2 joeint interest bearing account

in the joint names of the Atturneys-

at~iaw for the Plaintiff and the

Defendants within 10U days of the date

hereof ."
As the learned judge gave leave to appeal on a specific point,
it s helpful to guote ancther section of the order as it
reveais how he approached the problems before him. Paragraph
(4) of the order rcads -

*{4) On the applicaticn for leave

te appeal by the Plaintiffs-

{aV Leave to appeal by the
Plaintiff on the issue as to whether
or net this Assessment was a trial
in order tc luvoke the provisions of
section 354« instead of section 77 of
the Judicature {(Civil Procedure Code)
Act is granted;

(b} Leave vo Appeal yenerally
is refused.”

This court gave the appeliant leave to appeal generally.

The learned judge alsc gave his reason f&r making
the order of the court, so his mind was clewrly revealed.
£8 his analysis of che sffidavit cof the respondent and those
whe supporced nhiim ag well as his application of law was
crucial to the making of his order, these must be examined to
determine whether his order can be affirmed. The first
essentctial to be considered is, i1f there were good reason®
for the respondent's delay in seeking to set asice a
Judgment rveqularly obtained after & delay of sore five months
in the fiist instance after Judgment was cntered,
s1x months in the second instance and eight months in respect
of the order on appesl. ¢Furiner whoether there was an

arguable defence. The primary atffidavit therefore must be
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affidavit -

Y

{m\ that of the

-14-

respondent Lawson and this is what he says

matters in paragraphs 9, 10 and 11 of his

“(9) Tnat sometime in or about
February, 1988 I wag served with the
Writ of Summons and Statement oi

Claim in pult No.C.L.M. 497 ¢£.1567 which
inmediately proceeded to take into the
offices of my aforesaid insurers where
I spoke with the same officer of the
Company to whem @ had made my earlier
report and delivered to him copies of
the documents which had been szerved

on we. That I was assured by this
gentleman that everything would wpe
taken care of,

(190} That in reliance on the
assurances which 1 received I made no
further inquiries in vespect of the
macter and heard nothing further in
respect of same until sometime in late
May, 1989 when my aforesaid insurers
cvontacted me to advise that judgment
had been entered against myself and wmy
driver and that : was regyuired to
attend upon their Attorneys—at-law,
Mesgrs. Clinton Hart & Cou., in respect
of proceedings which had now been
commenced a¢gailnsgt my insurers themselves
arising out of the coriginal claim
against myself and my driver,

(11} That I am advised by my
arforesaid insurers and do verily believe
that their file in respect of this
matter had been misplaced in their
offices in conseguence of which the
matter had not been handled as it would
otherwise have been and tiiat the proper
persone had not become aware oi the
matter until the comimencement of
proceedings against the Insurance
Compeny itself in suitv do., C.L.M 033

oi 1989 whereunpon an Appearance was
immediately filed on its behalf ana
steps taken to ascertain the
pavticulars of their insured who had
been inveolived in this acticn. That 1
aim further advised and do verily
believe that wy insurers were severely
handicapped in their search by the
unwillingness of the Plaintiff's
Attorney-at~law to divulge any details
of the Defendants in the original
action, that is, in 8Suit Wo. C.L.M 497
of 1987." i




It is clear that, the respondent Lawson left
matters in the hands of his insurers and the substance of
his charge was that his insurers were negligent in
arranging for his defence. Further, le has expressly
stated tnat it was only when he was required to attend on
the insurers attorneys—-at-law in regpect of proceedings
brought ayainst the insurers, that they the insurers scught
particulars frowm him. “The inference must be that it was
only because the appellent Mills resorted to the provision
of the road “raffic Act, and sued the insurers because he
failed to get satisfaction for his Jjudgmenit, that the
respondent Lawson acted. As Mr. Chin See for the appellant
aptly points out, the respondent Lawson may well have a
good cause of action against his insurers, but that in
itself would not be a ground for setting aside a judgment
regularly obtained. The law does ccniemplate that in
instances of an unavoidable mistake or accident, relief cught
to be given to an absent party at a trial but this must
be balanced againsit the principle that a litigant ought not
to be deprived of the fruit of his judgment regularly obtained
without good cau5e_and alec that there\?ust e an end to
litigation, Here is how the issue was stated in.

in re Barvaclough (1965%) 3 W.L.R., 1023 at P. 1030 by Pevne J -

“The ¢general principle, whether
one 1s considering a pariy to the
proceedings or interested third
partieg, is to be found in
Youny v. Kolloway (1985} P. 87, S0;
11 T.L.R., 128. 1 propose only to
read a quotation from Sir Cresswell
Cresswell in Ratcliffe v. Barnes
(1le2) 2 5w & Tr., 486, 487.
The general principle as
I collect it, is this,
that where a pavty has had
full notice ana has haa the
vppertunity of availing
himself cf the contest, he
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" will be boéund by the decision.

That was not a mere dictua,

but the express decision of a

very learned judge,

Sir John Nicholl.
The fundamental principle therefore
is that a party should be bound by
the decision if he has had an
opportunity tc appear and cppose the
porceedings. But if by some
unavoidable accident - the kind of
thing for which R.$.C., Ord. 36, r. 33,
provides - a defendant has been
prevented Irom coming to the court
and opposing vhe proceedings, it does
geem to me that the court would in
the interests of justice (and under
R.5.C,, 0Oxd. 36, r. (33) put the
matter right. It would lead to a
grave injudtice 1if a decision - such
as the decision which I gave in this
case at the first hedring - could not
be put right although by mistake or
by accident it had been given in the
absence of scmebody who genuinely
wished to come to court and oppose it,
For my part I would hold, and do hold,
that R.$.C., 9rd. 36, r. 33, 1s
available in appropriate circumstances
to a defendan- who is in the real
sense of the word absent or who, in
the terms of -he rule, does not appear
at the trial. On that general
principle, therefore, I find myself
in favour of tie defendant; but that,
course 1s not by any means the end
of this matter,®

gince K,5.C. Crd. 36 r. 33 is gimilar tec Section 354 of
our Code it is appropriate to zefer to it. It reads -

{Secticn 354). "any verdict or judguent obtained
where one pariy does not appear
at the trial nuy be set aside by
the Court or ¢ Judge upon such terms
as may seem fit, upon an application
made within tan days after the trial.®

This sectisn which appeaxrs under the heading Proceedings at
Trial of the Code 1is more generd>us as reyards time than
R.5.C. Ordsr 36 r. 33 which stipulates for six days after
trial®. It is true that time ¢culd have been enlarged

by virtue 'f Section 676 of the lode which reads -
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“"The Court shall have power to
enlargye or abridge the time
appointed by this Law, or fixed
by any corder enlarging time,
for doing any act or taking

any proceeding, upon such terms
(if any) as the justice of the
case may reguire; and ary such
enlargesment may be crdered
although the application fox
the same is not made until
after the expiration cf the
time appointed or allowed."

Mrs. Benka-Ccker sought te make such an

(ﬁj application in this court. Such an application was permissible

as this court has all the posers on appeal that tiie Supreme

<mj Court is empowered to exercise, but how could it be just, to

grant an enlargement in this case after such a lcng delay?

in this regard, the words of Lord Denning M.R. in

Revici v. Prentice i{ell Incorpcrated And Others (1969)

1 ALL E.R. 772 - at 774 were instructive as to the approach

cf the courts., -

"Counsel foxr the Plaintiff referred
us to the old cases in the last
century of Eacon. v. Storer (1882)
22 Ch. 91 ancd Atwood v. Chichester
(i578) 3 Q.B.L'., 722 and urged that
time does not matter as long as the
costs are paid. WNowadays we regard
time very differently from what
they did in the nineteenth century.
We insist on the rules as to time
being obsexrved. Ve have had
occaslion recently to dicmiss many
cases for wanit of prosecution wiien
people have not kept to the rules
as to time. So here, although the
time is not so very long, it is
quite long encugh.”

(:’\ 116r could there be any assertion to rely on Section 678 of

the Code which reads -

“Non-compliance with any of the
provisions of this Law shail not
render the proceedings in any

action void unless the Court shall
so direct; but such proceedings

may be set aside either wholly ox

in part, as irregular, oxr amended or
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"otherwise dealt with in

such manner and upon such

termms, as the Court shall think

fit,*®

The non-compliance in this case was so serious

that s«tting aside on terms as Theobalds J, did was not
an appropriate remedy. it 1s clear therefore that on the
face ¢f it, the order of Theobalds J was wrong in law and
that his order would have prejudiced the appellant if there
were to be a new itrial at this late stage. The affidavit
of his Attorney-at-Law states that the only eye witness

cannot now be traced ang the probability is that he has left

sland. On appeal, once it has been decided that it

‘71-

the
was wrong in law to set aside the final judgment for
asse ssment, there is nc wged to examine in detail the

con'itions which he incorgorated in his order as regards

iy

+he filing of a defence. .t is sufficient to say that whi
1 h conditions may be appropriate when it is correct to
. e an order, good conditions can never turn an erronecus
c.vder intc a good one. [ should add that the Attorneys-at-
. aw on the record for the respondent have a duty to advise
i «f hig right of actidh against his insurers.
Did thé reasons for -judgment

aipsciote a wrony exercise cf
discre;ion by Theobalds J.

The alternatire approach which is to examine
the zessons for judgment leads %o the same result. The
crux of the matter may +¢ found in the following passage -

@ T have noted the arguments

put Drward apd the affidavits
filed in suppert of and in reply to
the .pplicati¢n, The matter is not
as e sided as it might have
appdired at figst as the affidavits
of he Defendants do disclose a

lac, of sincegity.
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" With that in mind and \

withcut going into the facts in

detail the final judgment is set

aside.”
Why did the learned judge find a lack of sincerity in the
respondent Lawson's affidavit, bearing in mind he was the
applicant to set aside in the court below? It is to be
found in paragraph 5 of his affidavit which is repeated
in part for emphasis. He says -

"I would be greatly prejudiced if

i were not to be permitted to

defend this claim on the merits

thereof in that I would become

liable personally to contribute

to the damages awarded against me

which are in excess of the limit

of the liability of my insurers,

the United General Insurance

Company Limited, to indemnify me

herein, namely in the sum of

FPifty~Four Thousand Seven Hundred

and Sixteen Dollars One Cent

($34,716.01).°

The learned judge was right to infer that it
was because he, the respondent found out that he would be
personally liable, that he then puts up an insirncere
affidavit. But the error in his reasoning is that "with
that in mind" that is the insincere affidavits, he then
et aside the judgment. Had he considered the lcng deaay
and the reasons given feor it, coupled with the insincerity,
he would have found that the only discretion he had was to
dismiss the motion to set aside the assessment, and to
point out that there were two previous dismissals.
Further, the conditions imposed, emphasises

the learned judge's thinking. He considered that the
appellant hed suffered and thought that a payment into

court would cure or mitigate the suffering.

In explaining why the conditions were imposed,
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the learned judge said -

"I make it a condition that the
amount of $54,715.01 be paid

into court in the joint names

of the Attorneys-at-law.

The idea behind this is that

the Plaintiff has been suffering
hardships through fault not his
own. The Defendants were
concerned not sc much with the
Judgment as to Liability but

as to the amount awarded.
Censequently the amount of
$54,715,.01 is to be paid intoc an
interest. bearing account in the
joint names c¢f the Attorneys-at-
law for the parties within 10 days.
In addition lecave is granted to
the Defendant to file and deliver
defence within 14 days of the date
bereof.”

But .here were aspects of suffering disclcsed in the
affidavits which the learned judge failed to take into
account. What if the sole witness for the appellant was
no longer available? Certainly the appellant would be
»rejudiced in such a case, as once the final judgment was
set aside, both liability and damages would be in issue
at a trial,

There is yet a further aspect embodied in his
reasons which nust be adverted to. It is clear that *he
judge considered and applied Section 77 of the Code
rather than Section 354. Section 354 has already been
dealt with and to reiterate, the assessment was a trial
altl.ough the respondent was absent. Section 77, on the
other hand, contemplates a situation where there is
Default in Appearance and judgment is entered without any
trial. That Section reads -

Title 12 Defauli of Appearance

(Section 77) "Where judgment is entered
pursuant to any of the preceding
sections of this 7Title, it shall
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"be lawful for the Court

or a Judge to set aside or
vary such judgment upon such
terms as may be Jjust."

As it must be repeated that an assessment of damages is

governed by Section 354 of the Code and it is appropriate to cite

Section 72 of the Code to illustrate this. It reads -

‘Title 12 Default of aAppearance

(Section 72) "If the claim jindorsed on the
writ is, as against any
defendant, for unliquidated
damages only, and that defendant
fails to appear, the plaintiff
may entexr interlocutory judgment
against him for damages to be
agsessed and costs, and proceed
with the action against the
other defendants, if any.”

The critical words are "may enter interlocutory -judgment

against him to be assessed.” The assessment thercfore is

the trial and resu.ts in the verdict or judgment of
Section 354 of the Code. The interlocutory judgment was
in respect of liability. The stance of the learned trial
judge suggested that he thought the matter in issue was
governed bv Section 77 (Supra). Fuftherp he envisaged
that he had a4 discretion to make the order that he did
make with conditions which he reckoned were just. However,
as the matiter was governed by Section 354 of the Code,
there was no discretion to set aside the judgment in this
case. On the true constructicn of Section 354, having
regard to the circumstances of this case, he was bound to
dismiss the motion so as to uphold the order of assessment
in favour of the appellant.

At the conclusion of the hearing, we allowed
this appeal, set aside the order of Theobalds J, and awarded
costs to the appellant, both here and below. The
assessment therefore is restored. These are reasons for

making that order.

= . — ) // Www{” -
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MORGAN, J.A.

(;J i have read the judgments of Carey and
Downer, J.J.A. and agree that the appellant succeeds both
on the law and on the facts, for the reasons sét forth in
the judgmenté.

In particular, I agree that a hearing for an
Assaessment of Damages is a trial of an action and that
the proper section of the Civil Procedure Code toc be
/ <:\ considered in deteimining whether this matter should be
j set aside is Section 354 and not Section 77 - that on an
f (:7 interpretation of the leairned trial judge's findings, he
apparently found that there was lack of truth as to the
cause oi the inordinate delay and/or the defence as
disclcsed in the affidavits, and that on those findings

the result should have been to deny the applicant the
relief sought. }





