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I n  these a c t i o n s ,  both p l a i n t i f f s  are c l a i m i n g  

d a m a g e s  a g a i n s t  t h e  de fendan t s  fo r  neg l igence  a r i s i n g  o u t  of a 

m o t o r  v e h i c l e  accident  w h i c h  took place a long t h e  S i i g  v i l l e  t 
B y p a s s  i n  t h e  pa r i sh  of S t .  C a t h e r i n e  on t h e  1st day 04 N o v e m b e r ,  

. . 
1 9 9 1 .  1 

T h e  1st p l a i n t i f f  a l s o  c l a i m s  d a m a g e s  f o r  d n l a w f u l  I 

a s s a u l t  c o m m i t t e d  by m e m b e r s  of t h e  J a m a i c a  C o n s t a b u l a r y  Force 



a g a i n s t  him. 

Both p l a i n t i f f s  a v e r  t h a t  i n  a c t i n g  as a l l e g e d  t h e  members 

o f  t h e  Jamaica C o n s t a b u l a r y  Force  a c t e d  e i t h e r  m a l i c i o u s l y  o r  

witfiout' reasonab ' la  o r  p r o b a b l e  c a u s e  i n  the. .  per formance  o f  t h e i r  - 

d u t i e s  a s  s e r v a n t s  o r  a g e n t s  o f  t h e  Crown. 

I n  h i s  s t a t e m e n t  o f  c l a i m  t h e  f i r s t  p l a i n t i f f  sets  o u t  

C 
t h e  p a r t i c u l a r s  o f  n e g l i g e n c e  numbered (1) t o  ( 5 ) ,  p a r t i c u l a r s  

I 

o f  i n j u r i e s  (1) t o  ( 3 )  and p a r t i c u l a r s  o f  s p e c i a l  damages ~ 

I n  h i s - - s t a t e m e n t  o-f c l a i m  t h e  second p l a i n t i f f  sets- o u t  

t h e  p a r t i c u l a r s  o f  n e g l i g e n c e  numbered 

(1) t o  ( 5 )  ,- p a r t i c u l a r s  o f  i n j u r i e s  

(1) t o  ( 5 )  and p a r t i c u l a r s  o f  S p e c i a l  Damages. H e  a l s o  claims 

a g g r a v a t e d  damages, i n t e r e s t  and c o s t s .  H e  f i l e d  a n  amended 

C s t a t e m e n t  o f  c l a i m  i n  May, 1998 w i t h  p a r t i c u l a r s  o f  i n j u r i e s  

numbering (1) t o  ( 3 0 )  and p a r t i c u l a r s  of  s p e c i a l  damages 

The f i r s t  p l a i n t i f f  M r .  Nugent,  t e s t i f i e d  t h a t  h e  was 

now 4 1  y e a r s  o f  a g e  and t h a t  November, 1991 h e  w a s  a c o n s t r u c t i o n  

worker  r e s i d i n g  i n  P h i l a d e l p h i a ,  P e n s i l v a n i a ,  U.S.A. and 

was i n  Jamaica  on h o l i d a y s  f o r  two - t h r e e  weeks. 

On November 1, 1991,  h e  w a s  r i d i n g  h i s  motor c y c l e  from 

S p a n i s h  Town i n  t h e  p a r i s h  o f  S t .  C a t h e r i n e  and w a s  g o i n g  t o  

S t e w a r t  Town, i n  t h e " ' p a r i s h  o f  S t .  Mary. H i s  f r i e n d  M r .  Rudolph 

B a i l e y ,  t h e  2nd p l a i n t i f f ,  was a p i l l i o n  r i d e r  on t h e  motor c y c l e .  

A t  a b o u t  12 mid-day - t h e y  w e r e  a l o n g  t h e  S l i g o v i l l e  bypass  i n  



S t .  Ca ther ine  t r a v e l l i n g  on t h e ' l e f t  hand s i d e  of t h e  road a t  

about  20-25 m i l e s  pe r  hour.  A s  they  approached a  l e f t  hand 

co rne r  he saw a  p o l i c e  v e h i c l e . -  a  jeep came around t h e  corner  

from t h e  o p p o s i t e  d i r e c t i o n  on i t s  i n c o r r e c t  s i d e  of t h e  road 

and about  50 - 60 f e e t  away. He slowed down h i s  speed t o  s e e  

i f  t h e  jeep could p u l l  over  t o  i t s  c o r r e c t  s i d e  - I t  d i d  no t .  

I n s t e a d ,  it inc reased  i t s  speed and cont inued coming a t  him - 
I f  he  kep t  h i s  course  t h e  v e h i c l e  would h i t  him. He ' 

could no t  swing f u r t h e r  l e f t  a s  t h e r e  was a  p r e c i p i c e  on t h a t  

- -. 
s i d e  s o  he swung r i g h t  t o  avoid an impact. The l e f t  fender  of t h e  

jeep h i t  t h e  l e f t  s i d e  of  t h e  motor cyc le  about  t h e  middle of  t h e  

road - Nugent s a i d  he f e l l  on t h e  bonnet t  and t h e n c r a s h e d  i n t o  

t h e  windscreen of t h e  jeep,  then  he f e l l  o f f  and skidded down 

t h e  road.  

Fo r tuna te ly ,  he d i d  no t  l o se  consciousness  - he looked 

<- back and saw Bai ley  on h i s  back and t h e  motor cyc le  behind him. 

Two p o l i c e  o f f i c e r s  came over him wi th  gunsin  t h e i r  hands - one 

s a i d  ' s e a r c h  them : They searched me and took my w a l l e Q -  He 

asked t h e  p o l i c e  why he h i thundown and he s a i d  it was my f a u l t .  

He asked i f  they  h i t  them down t o  robhim.  He s t a r t e d  y e l l i n g  

f o r  ' t h i e f '  and ' r o b b e r ' .  He heard Bai ley  ask ing  f o r  h i s  b i l l f o l d .  

B e  s a w  one of t h e  o f f i c e r s  ( I n s p e c t o r  Preddie)  who was p r e s e n t  

i n  Court ,  p ick  up t h e  b i l l f o l d  o f f  t h e  s t r e e t  a  few f e e t  from 

Bai ley , looked  i n  it and p u t  it i n  h i s  pocket.  He c a l l e d  o u t  t o  

Bai ley  - ' s e e  t h e  o f f i c e r  p u t t i n g  your b i l l f o l d  i n  h i s  pocke t1-  

p o i n t i n g  t o  Freddie .  He s a i d  t h e  o f f i c e r s  I cranked up t h e i r  



g u n s 1  and B a i l e y  s t a r t e d  screaming on t o p  o f  h i s  v o i c e .  

L o t s  o f  p e o p l e  from t h e  nearby bushes  came on t h e  scene .  

The p o l i c e  was t r y i n g  t o  d i s p e r s e  t h e  crowd. About s e v e n  o f f i c e r s  

were  t h e r e .  I n s p e c t o r  P r e d d i e  who was s i t t i n g  i n  C o u r t  was t h e  - 

d r i v e r  o f  t h e  j e e p  and was t h e  s e n i o r  o f f i c e r  p r e s e n t .  They 

t u r n e d  t h e  j e e p  a round  and th rew t h e  two o f  them i n  t h e  back 

L1 l i k e  dead  an imal  - h e  on t o p  o f  B a i l e y .  H e  s a i d  ' b o t h  my l e g s  

w e r e  mangled and my l e f t  arm was b r o k e n '  

I They were d r i v e n  t o  t h e  L i n s t e a d  H o s p i t a l  where t h e y  

w e r e  thrown o n - t h e  Pavement , one o f f i c e r  t e l l i n g  t h e  matron 

t h a t  w e  were a c c i d e n t  v i c t i m s  found on t h e  r o a d .  The p o l i c e  

l e f t  them on t h e  Pavement and Nugent s a i d  he  t o l d  t h e  matron what  

happened and t h e y  were t a k e n  t o  t h e  X-ray room and were 

t r a n s f e r r e d  t o  t h e  Kings ton  P u b l i c  H o s p i t a l  same day.  

M r .  Nugent s a i d  he  n e v e r  had any g a n j a  and none o f  t h e  

p o l i c e  t o l d  him h e  was charged  w i t h  hav ing  g a n j a ,  n e i t h e r  was 

M r .  B a i l e y  c h a r g e d  w i t h  p o s s e s s i o n  o f  g a n j a .  H e  was n e v e r  i n  

c u s t o d y  o f  t h e  p o l i c e  w h i l e  h e  was i n  h o s p i t a l .  H e  was a t  

Kings ton  P u b l i c  H o s p i t a l  f o r  approx imate ly  f o u r  months and h i s  

f a m i l y  came and removed him t o  Queens  Genera l  H o s p i t a l  i n  N e w  

York where h e  s p e n t  t h r e e  and a  h a l f  months. There  t h e y  d i d  

d e b r i d i n g  o f  t h e  l e f t  a n k l e  and phys io the raphy  o f  t h e  l e f t  

hand.  H e  was l a t e r  t r a n s f e r r e d  t o  C o r n e l 1  H o s p i t a l  f o r  s p e c i a l  

t r e a t m e n t  o f  b o t h  le'cjs. They p u t  m e t a l  i n  b o t h  l e g s .  

By c o n s e n t ,  f o u r  m e d i c a l  r e p o r t s  were a d m i t t e d  i n  

e v i d e n c e .  E x h i b i t s  1 D r .  Dixon o f  t h e  Kings ton  P u b l i c  H o s p i t a l  



d a t e d  22/5/95.  

E x h i b i t  2  D r .  C o r n e l l  o f  ~ o r n e P l  H o s p i t a l  f o r -  

s p e c i a l  s u r g e r y  - N e w  y o r k  d a t e d  26/8/92.  

E x h i b i t s  3 - D r .  Gayle o f  C o r n e l l  Medical  C e n t r e  - N e w  York 

- d a t e d  28/8/92.  

E x h i b i t  4 - D r .  Myint  o f  S i r  John Golding R e h a b i l i t a t i o n  C e n t r e  

d a t e d  21/5/98.  (Wi tness  shows t o  t h e  C o u r t  h i s  l e f t  f o o t ,  t h i g h ,  

a n k l e ,  l e f t  hand and s c a r s  a r i s i n g  from t h e  a c c i d e n t ) .  

, A s  a  r e s u l t  o f  t h e  i n j u r i e s  he  c a n ' t  r u n ,  h e  h a s  p a i n s  

i n  h i s  l e g  e v e r y  day,  he  h a s  c a l l o u s e s  on t h e  s o l e  o f  h i s  f e e t ,  

c a n ' t  jump, nor  l i f t  heavy w e i g h t ,  he  h a s  d i f f i c u l t y  c l i m b i n g  

s t a i r s .  

M r .  Nugent s a i d  h i s  s a l a r y  b e f o r e  t h e  a c c i d e n t  was 

U.S. $450.00 p e r  week - working f o r  seven months f o r  t h e  y e a r .  

H e  c o u l d  n o t  work f o r  o v e r  t h r e e  y e a r s  up t o  1995. H e  was 

c u r r e n t l y  s e l l i n g  f r e s h  w a t e r  f i s h  i n  Jamaica  f o r  a  l i v i n g  from 

1996 e a r n i n g  a p p r o x i m a t e l y  $10,000.00 p e r  week. Had it n o t  

been f o r  t h e  a c c i d e n t  h e  would a t  l e a s t  be  a  s u p e r v i s o r  e a r n i n g  U.S. 

$700.00 p e r  week. 

H i s  motor c y c l e  was t a k e n  t o  t h e  Bog Walk P o l i c e  S t a t i o n  

where it was s c r a p e d  - it was f a i r l y  new, o n l y  10 ,000 m i l e s  was 

on t h e  Odometer. I n  1991 it was va lued  $60,000.00.  A motor c y c l e  

l i k e  t h a t  would today  v a l u e  $200,000.00. H i s  s h o e s ,  s h i r t  and 

s h o r t s  w e r e  damaged,=+valued $4,500.00.  C o s t s  o f  s t a y i n g  a t  

Kings ton  P u b l i c  H o s p i t a l  amounted t o  $4 ,000.00.  



The 1st p l a i n t i f f  s a i d  t h a t  h i s  motor  c y c l e  d i d  n o t  

g e t  i n t o  a  s k i d ,  t h a t  h e  d i d  n o t  l o s t  c o n t r o l  and c a r e e r e d  

a c r o s s  t h e  road .  H e  a l s o  s a i d  he was n o t d r i v i n g  a t  f a s t  r a t e  

of  speed .  -The  a c c i d e n t  had d e s t r o y e d  h i s  l i f e  b o t h  p h y s i c a l l y  

and e m o t i o n a l l y .  H e  now h a s  a  l o t  o f  stress f a c t o r s  - he  t a k e s  

p a i n  k i l l e r  e v e r y  now and a g a i n .  

When he  was q u e s t i o n e d  by M i s s  Hudsoq f o r  t h e  2nd 

p l a i n t i f f  M r .  Nugent s a i d  t h a t  t h e  back doorsof  t h e  p o l i c e  j e e p  

w e r e  open w i t h  p o l i c e  hang ing  from t h e  body. 

- - 
I n  answer to-Miss  Lewis f o r  t h e  3 r d  d e f e n d a n t ,  the . - 

A t t o r n e y  G e n e r a l ,  t h e  1st p l a i n t i f f  s a i d  t h a t  t h e  r o a d  s u r f a c e  

was d r y ,  a s p h a l t e d  and good - There was no l o o s e  g r a v e l ,  no 

i n d i c a t i o n  t h a t  r o a d  s u r f a c i n g  was be ing  done and no equipment  

f o r  t h a t  purpose  was t h e r e  and  wid th  o f  t h e  r o a d  a t  p o i n t  o f  

C- impac t  was e s t i m a t e d  a t  1 5  - 18 f e e t .  I t  was s t r a i g h t  r o a d  

f o r  a b o u t  60 y a r d s  - two r e a r  doorswere open,  n o t  one  - he  

d e n i e d  t h a t  he  c u t  t h e  c o r n e r  and came around t h e  c o r n e r  on t h e  

wrong s i d e  o f  t h e  r o a d .  I t  was t h e  f i r s t  t i m e  he was d r i v i n g  

on t h a t  r o a d  s i n c e  he  came on h o l i d a y s .  H e  d e n i e d  b r a k i n g  up 

on  s e e i n g  t h e  p o l i c e  j e e p  and sk idded  - he  never  l o s t  c o n t r o l  

o f  t h e  motor c y c l e .  H e  a g r e e d  M r .  B a i l e y  f e l l  on t h e  enbankment. 

H e  g o t  c u t s  i n  h i s  head b e c a u s e  o f  t h e  broken w i n d s h i e l d .  He 

C- ; f e l l  o f f  t h e  b o n n e t t l o n  t h e  r i g h t  hand s i d e  and s k i d d e d  down 

t h e  pavements f o r  15"- 20 f e e t  from t h e  p o i n t  o f  impact .  

M r .  Nugent s a i d  he  went  t o  t h e  U.S.A i n  1985 and h a s  

been l i v i n g  t h e r e  s i n c e .  He never  had any p a y s l i p s  t o  v e r i f y  h i s  



s a l a r y  i n  t h e  U.S.A., n e i t h e r  d i d  he have  t h e  l e t te r  o f  employment 

from h i s  employers .  H e  p a i d  U.S. $30.00 f o r  h i s  Gap S h o r t s ,  

u.S. $40,00 f o r  h i s  Vanghurd shoes  and U.S. $30.00 f o r  h i s  Tommy 

H i l f i g e r  s h i r t .  

M r .  Nugent s a i d  he  had s h o u t e d  f o r  t h i e f  because  t h e  

p o l i c e  w e r e  s e a r c h i n g  t h e i r  p o c k e t s  and t a k i n g  t h e i r  money. The 

r o a d  was a n  i n c l i n e  - he  was go ing  down h i l l  w h i l e  t h e  p o l i c e  

w e r e  coming up. H e  r e p e a t e d  h e  saw p o l i c e  .qheck B a i l e y ' s  

w a l l e t  - t o o k  a peep  i n t o  it - z i p  it up back and p u t  it i n  h i s  

l e f t  back pocke t .  P o l i c e  w e r e - t e l l i n g - - t h e - p e o p l e  who had g a t h e r e d  

t o  go  on t h e i r  way and t o  mind t h e i r  own b u s i n e s s .  

T h i s  was t h e  c a s e  f o r  t h e  f i r s t  p l a i n t i f f .  

M r .  Rudolph B a i l e y ,  t h e  second p l a i n t i f f  t o l d  t h e  C o u r t  

he  was a  46 y e a r  o l d  bus inessman of  Greenda le  d i s t r i c t ,  Span i sh  

Town, S t .  C a t h e r i n e .  

On t h e  1 3 t h  o f  November, 1991, he  was p i l l i o n  r i d e r  on 

M r .  Nugen t ' s  motor c y c l e  and t h a t  a t  a b o u t  11:45 a.m. t h e y  w e r e  

on t h e i r  way t o  S t e w a r t  Town i n  S t .  Mary. "We were d e l i b e r a t e l y  

and w i l f u l l y  knocked o f f  o u r  b i k e  by a marked p o l i c e  j e e p  on t h e  

S l i g o v i l l e  bypass  - w e  w e r e  r i d i n g  a b o u t  25 - 30 m i l e s  p e r  hour  

coming down t h e  h i l l  towards  Bog Walk". They w e r e  approach ing  

a l e f t  hand c o r n e r  and saw t h e  j eep  come a round  t h e  c o r n e r  - it  
was coming towards  them " immedia te ly  it came a round  t h e  c o r n e r  

it came e x a c t l y  on o'ar s i d e  o f  t h e  r o a d " ,  a t  a b o u t  20 - 30 y a r d s  

away from them, t h e  j e e p  p i c k e d  up more speed  - Both d o o r s  a t  t h e  

back of  t h e  j e e p  were open and men i n  p l a i n  c l o t h e s  were hanging 



8. 

o u t  from t h e  back - t h e r e  w a s  no s p a c e  f o r  t h e  r i d e r  on  t h e  l e f t  

hand s i d e  between t h e  open d o o r  and t h e  p r e c i p i c e -  Nugent .  

swerved a l i t t l e  t o  t h e  r i g h t  b u t  t h e  j e e p  h i t  them i n  t h e  

swerve - he  spun i n  t h e  a i r  and f e l l  on h i s  back on a b i g  b o u l d e r  

on t h e  r i g h t  hand s i d e  o f  t h e  road .  H e  was unconsc ious  f o r  a  

s h o r t  t i m e .  

There  po l i cemen  i n c l u d i n g  M r .  p r e d d i e  came t o  where h e  

was. One s a i d  t o  M r .  p r e d d i e  " S u p e r i n t e n d e n t  w e  l i c k  down t h e  

wrong man them". Nugent was a b o u t  20 - 25 y a r d s  below him w i t h  t h e  

motor  c y c l e  between-them. Because o f  t h e  p a i n s  he  w a s - h a v i n g  -. 

he a s k e d  one o f  t h e  pol iceman ' t o  p u t  m e  on my b e l l y :  

"What he  d i d  was t o  s t e p  on t h e  
i n s i d e  o f  my l e f t  a n k l e ,  squeezed 
it s e v e r e l y  on t h e  ground and 
s a i d  "boy you shou ld  a  dead" .  

H e  h e a r d  Nugent s a y i n g  t h a t  t h e s e  men a r e  n o t  p o l i c e  

I' I < ,/ - t h e y  a r e  t h i e v e s .  H e  f e l t  f o r  h i s  b i l l f o l d  b u t  n e v e r  found 

it - h e  r e a l i z e d  t h a t  h i s  two s i d e  p o c k e t s  were t u r n e d  o u t  - he  

t h e n  s h o u t e d  f o r  h i s  b i l l f o l d  and Nugent s h o u t e d ,  and p o i n t e d a t  

I n s p e c t o r  p r e d d i e  and s a i d  " h e  took o u t  my b i l l f o l d ,  opened i t ,  

tooked  o u t  it and t h e n  p u t  it i n  h i s  p o c k e t  a s  it was b e l o n g i n g  

t o  h im ' .  f1.e s a i d  h e  had $5,000.00 i n  h i s  r i g h t  s i d e  p o c k e t  and 

$2,600.00 i n  h i s  b i l l f o l d .  They were m i s s i n g .  They b o t h  

s h o u t e d  t h a t  t h e  men t h e r e  were n o t  p o l i c e ,  b u t  were t h i e v e s .  

They remained on t h e  scene  f o r  abou t  h a l f  a n  hour  and 
.., 

two pol icemen l i f t e d  him, t o o k  him t o  t h e  j e e p  and t h r e w  him i n  t h e  

back .  S h o r t l y  a f t e r  he saw two o f  them coming w i t h  Nugent 

who was b l e e d i n g  s e v e r e l y .  They threw Nugent on t o p  o f  him. 



"They d r o v e  u s  t o  L i n s t e a d  H o s p i t a l  where t h e y  dumped u s  on  t h e  

h o t  pavement",  where t h e y  l e f t  them. L a t e r ,  he  saw and spoke 

t o  a ' s is ter '  a t  t h e  h o s p i t a l  and p o r t e r s  t o o k  them on s t r e t c h e r s  

t o  t h e  X-ray room. They w e r e  t r a n s f e r r e d  by ambulance t o  t h e  

Kingstori P u b l i c  H o s p i t a l  where t h e y  were a d m i t t e d  - he  s p e n t  

a b o u t  31 - 32 d a y s  - t h e y  w e r e  never  under  any p o l i c e  guard .  

(On a p p l i c a t i o n  o f  d e f e n c e  a t t o r n e y ,  t h e  amended d e f e n c e  

I was f u r t h e r  amended by d e l e t i n g  t h e  words,  and  were b o t h  

c h a r g e d  f o r  p o s s e s s i o n  o f  g a n j a '  i n  pa ragraph  5 ) .  
1 

A t  Kings ton  P u b l i c  ~ o s p i t a l  M r .  B a i l e y  s a i d  he  c o u l d  
-- - 

n o t  h e l p  h imse l f  - he  was on h i s  back and c o u l d  n o t  move. The 

d o c t b r  e x p l a i n e d  t h a t  h i s  back was broken and he was p l a c e d  i n  

a c a s t  from h i s  w a i s t  up t o  h i s  neck - a l l  a round h i s  back.  

H e  c o u l d  n o t  wear a s h i r t  - a towel  was used  t o  c o v e r  h i s  p r i v a t e  

p a r t s  and he had t o  u s e  pampers - he c o u l d  n o t  f e e d  h i m s e l f .  A 

n u r s e  and h i s  w i f e  f e d  him - he was i n  s e v e r e  p a i n .  Being 

naked was v e r y  e m b a r r a s s i n g .  H e  l e f t  t h e  h o s p i t a l  i n  c a s t ,  

t a k e n  by s t r e t c h e r ,  p l a c e d  i n  a c a r  and t a k e n  home. 

A t  home he  remained on h i s  back f o r  a f u r t h e r  4 1  d a y s .  

H i s  w i f e  had t o  f e e d  him and c l e a n  him. Three  t o  f o u r  months 

l a t e r  he  c o u l d  s i t  up f o r  less t h a n  a minu te  - s i x  t o  e i g h t  

months l a t e r  he c o u l d  s t a n d  w i t h  t h e  a s s i s t a n c e  o f  h i s  w i f e  

and h i s  h o l d i n g  on t o  a door .  One and a h a l f  y e a r  a f t e r  he  

made h i s  f i r s t  s t e p .  
- * ,  

H e  g o t  a p a i r  o f  c r u t c h e s  t o  a s s i s t  him walk ing  and 

used them f o r  f o u r  t o  f i v e  months. Up t o  t h e  p r e s e n t  he  d i d  

n o t  have  f u l l  c o n t r o l  of  h i s  u r i n e  - sometimes it would come 



without warning up to two times per day. He was embarrassed in 

not being able to consort with his wife. Although he had 

sexual intercourse with her the drive pf his penis was very weak. 

About two to two and a half years after he was able to resume 

sexual relationship with his wife, but had pre-mature ejaculation 

which was the worst experience he had ever had. 

Up to 1991, he played football with che Greendale United 

Football Club for many years. He can no longer play football. 

I He obtained medical reports from Kingston Public 

Hosprtal - marked "A"; from Dr. Rose marked "B" , from Dr. Cheeks 

- marked "C1'. 

Mr. Bailey said that at the time of the accident he 

was doing his own business at Essex Drive, Greendale - retail 

and whosesale of liquor, cigarettes, pastry, variety of natural 

juices and soft drinks andearned approximately $5,000.00 per week. 

After three and a half years he tried to get back in the business 

but could not - he could not lift weights and his wife was working 
elsewhere. He tried to get other occupation but without success 

and his business had been closed since. 

(By consent, Medical Expenses agreed at $12,700.00 and 

money lost for $7,260.00. Claim for medical reports of $13,800.00 

deleted). 

Mr. Bailey denied that the motor cycle skidded when it 

came around the corngr. He could not say what speed the jeep 

was travelling, 'but it was in full 'REV' coming towards us'. 

It was good road surface, no construction, no road repair 



equipment, broken glass splintered near the jeep. 'I never got 

any cut at all' . 
He was questioned by Mr. Daly for the 1st plaintiff. 

When the police said it look like they hit down the wrong man, 

he understood this to mean that they had been mistaken for 

someone else. The police never visited them while they were 

in the hospital or at home. Between seven to eight policemen 

were in the jeep. 

When cross-examined by Miss Lewis for the defendants, 
- -- - 

Mr. Bailey said they were hit on a straight road - not in a 
corner. He denied that the bike went into the path of the jeep. 

'It was the jeep that hit us on our side of the road'. 

He denied that the bike swerved to avoid the jeep, got 

into a skid and hit into the jeep - It was the jeep which 
deliberately hit us. The police never asked them their names 

- his identification card was in his billfold. He attended 

physiotherapist eight times. He alone ran his business. It ran 

up expenses and he had to sell it as he could not find anyone 

honest to run the business. 

This was the case for the second plaintiff. 

Inspector Vandell Preddie was the only witness who 

testified for the defence. He said that on the 1st of November, 

1991 he was incharge of the Bog Walk police station in St. . . 
Catherine. He was on mobile patrol in the Bog Walk area along 

with three other policemen* He received a radio message from 

the Sligoville Police that two men travelling on a motor cycle 



from sligov.ille towards Bog Walk had run through a police road 

block. He drove to the intersection of the Sligoville and Bog 

Walk highway where he stopped. They alighted from the jeep and 

waited for the motor cycle which they anticipated would be 

travelling in their direction. 

After waiting for about fifteen minutes and not seeing 

the motor cycle, they drove along the Sligoville road going up 

hill at about 1 5  - 25 miles per hour. The road surface was dry, 

asphalted with lots of loose metal due to re-surfacing. 

- Approaching a left hand corner they saw a-motor cycle with two 

men aboard travelling between 20  - 25 miles per hour on the 
right hand side of the road,that is,on his left. The rider 

appear to apply the brake, the motor cycle skidded and got out 

of control and "swerved further to my left and collided with 

1' ?" - , the left corner of the front bumper of the jeep and skidded < 
about 1 5  - 20 yards behind the jeep." He saw the pillion ~. rider 

on his back on the embankment and the rider tangled with the 

motor cycle on the road surface behind the jeep. 

They immediately removed the motor cycle from off the 

rider who was bleeding heavily. The other man was complaining 

for severe pains to his back and was unable to move. The 

inspector told his colleagues to search the two men - He backed 

UP the vehicle to the embankment. The pillion rider was placed 

on his back in the jeep. Sergeant Simms showed him a black 

scandal bag with Geg&able matter resembling ganja which 



he said he found on the pillion rider. He drove,to where the 
, 

other man was.   hey lifted him and placed him in a sitting 

position on the floor in the back. One of his men was left 

on the scene to protect the motor cycle and he drove the injured 

man to the Linstead Hospital, where he backed up the jeep to 

the casualty department. Both men were removed by porters and 

the police and taken immediately to casualty where they began 

receiving treatment. 

, Apart from the vegetable matter,, no one informed him 

of any personal property taken from the men. Both on the scene 

and at the hospital the injured men verbally gave their names 

and addresses. Neither he nor any of the police took any money 

from the plaintiffs. At the scene of the accident there is no 

precipice on either sides of the road. The inspector said both 

men were charged at the Bog Walk Police Station with possession 

of ganja and this was recorded in the station diary. He was 

not aware that they were ever taken to Court. 

The inspector was cross-examined by Mr. Daly Q.C. 

He was now'ten years in the rank of inspector. He never enquired 

whether the plaintiffs were the two men who ran the police road 

block . "It occurred to me when I saw this motor cycle that this 
could be what I got the radio message about. It was my intention 

to apprehend them". ,There was no siren on the jeep. He never 

thought that the easiest way of apprehending them was to 'run 

them down'. When he first saw the motor cycle it was about 



21 y a r d s  from him. H e  i n t e n d e d  t o  s t o p  them by f l a g g i n g  them 

down. Up t o  when t h e  a c c i d e n t  o c c u r r e d  he  n e v e r  had enough 

t i m e  t o  d o  s o .  H e  d e n i e d  t h a t  t h e  a c c i d e n t  o c c u r r e d  on a  s t r a i g h t  

r o a d .  H e  d e n i e d  t h a t  h e  d e l i b e r a t e l y  d r o v e  on t h e  r i g h t  hand 

side f o r c i n g  t h e  motor  c y c l e  t o  swerve t o  t h e  r i g h t .  H e  d e n i e d  

t h e r e  w e r e  seven t o  e i g h t  p o l i c e  i n  t h e  j eep  some s t a n d i n g  

w i t h  long  guns  and w i t h  b o t h  back d o o r s  open.  H e  d e n i e d  

s p e e d i n g  up t h e  j e e p  and d r o v e  s t r a i g h t  i n  t h e  p a t h  o f  t h e  motor  

c y c l e .  I H e  s a i d  he was on h i s  s i d e  of  t h e  r o a d  when t h e  motor  

c y c l e  h i t  t h e  j e e p .  H i s  r i g h t  wheels  would b e  w i t h i n  12 i n c h e s  

o f  t h e  c e n t r e  o f  t h e  r o a d  - t h e r e  was n o h i l l - s i d e  on one  s i d e  

and g u l l y  on o t h e r  s i d e  o f  t h e  road .  H e  d e n i e d  t h a t  h e  was 

asked  "why you h i t  m e  o f f  t h e  b i k e ' ?  H e  d e n i e d  t h a t  t h e  men 

c a l l e d  o u t  f o r  t h i e f  and r o b b e r .  Nugent n e v e r  s a i d  'see one 

t a k i n g  your  b i l l f o l d  and p u t  it i n  h i s  p o c k e t '  h e  n e v e r  h e a r d  

B a i l e y  a s k i n g  f o r  h i s  b i l l f o l d .  The s c a n d a l  bag had i n  less 

t h a n  $ l b  o f  g a n j a .  H e  was n o t  aware i f  t h e  men w e r e  t o l d  t h a t  

t h e y  were charged .  H e  d e n i e d  he  f i r s t  took  B a i l e y ' s  w a l l e t  

and p u t  i n  h i s  p o c k e t .  The f i r s t  t i m e  he  knew o f  missing:.  

money was when t h e  s u i t  was f i l e d .  He d e n i e d  t h a t  anyone s a i d  

t o  him " s u p e r i n t e n d e n t  a t h e  wrong man them w e  l i c k  down." H e  

d e n i e d  t h a t  crowd g a t h e r e d  and he never  h e a r d  B a i l e y  s a i d  

" t h e s e  men a r e  n o t  p o l i c e ,  t h e y  a r e  t h i e v e s .  No one r e p o r t e d  

f i n d i n g  any money o G S e i t h e r  o f  them. H e  s p e n t  less t h a n  h a l f  

hour  a t  t h e  h o s p i t a l ,  t h e n  d r o v e  t o  t h e  L i n s t e a d  P o l i c e  S t a t i o n  

and r e t u r n e d  t o  t h e  h o s p i t a l .  H e  r e p o r t e d  a t  t h e  h o s p i t a l  a s  t o  



how t h e  men g o t  i n j u r e d .  H e  denied t h a t  t h e  men were thrown on 

t o  t h e  h o s p i t a l  pavement and l e f t - t h e r e .  

M i s s  Hudson f o r  t h e  2nd p l a i n t i f f  n e x t  cross-examined 

t h e  in spec to r .  The informat ion  he g o t  was t h a t  two men were 

t r a v e l l i n g  on a big motor c y c l e .  He never t u rned  on h i s  head 

~ n ~ h t s : : ~ ~ ~ a y r e e d  t h a t  u s ing  f l a s h i n g  l i g h t s  i s  s t anda rd  way of 

s topping  motor v e h i c l e s .  H e  never g o t  d i s c r i p t i o n  t h a t  one 

man had dreadlocks ,  he never saw Bai ley  b leed ing  b u t  saw blood 

on him a t  t h e  h o s p i t a l .  H e  den ied  t h a t  t h e  p o l i c e  threw Nugent 
I 

on t o p  of  him i n  t h e  jeep.  He was n o t  aware i f  t h e  men were -- 
.- 

charged f o r  breaches  of t h e  Road T r a f f i c  Act. H e  den ied  t h a t  

s ee ing  t h e  motor c y c l e  t h a t  he drove over  t o  i t s  s i d e  and knocked 

o f f  t h e  men. He denied t h a t  they were thrown on t h e  pavement a t  

t h e  hosp i ta1 ;he  denied  t a k i n g  B a i l e y ' s  w a l l e t  t h a t  had f a l l e n  

from h i s  pocket.  He denied  d e l i b e r a t e l y  h i t t i n g  t h e  men o f f  

t h e  motor cyc le .  

On re-examination,  t h e  i n s p e c t o r  s a i d  t h a t  t h e  windscreen 

on t h e  jeep was n o t  broken - broken g l a s s  came from t h e  head lamp 

and t h e  i n d i c a t o r  lamp. I f  he had f lagged  them down and they  

never stopped he would have tu rned  around and chased them and 

g e t  a s s i s t a n c e  from Spanish Town by r a d i o .  

This  was t h e  c a s e  f o r  t h e  defence.  

Submissions 

M i s s  Lewis, f o r  t h e  defendant  submit ted t h a t  t h e  p l a i n t i f f  
* ,  

was n e g l i g e n t  i n ~ c u t t i n g  t h e  co rne r  i n t o  t h e , p a t h  o f  t h e  p o l i c e  

jeep.  Although t h e  i n s p e c t o r  was looking f o r  a  motor c y c l e  w i th  

p i l l i o n  r i d e r  he had no i n t e n t i o n  of us ing  t h e  jeep t o  s t o p  them. 



Loose gravel in the road caused the motor cycle to skid into 

the jeep. The plaintiffs evidence that they were thrown into the 

jeep and thrown on the pavement at the hospital is an embellishment 

and ought not to be believed. The inspector had rejected I 

suggestions that he deliberately hit the motor cycle. I 

I 
On the claim for lost money, Miss Lewis submitted that . 

C- the Court should not make any findings on this claim based on 

the inspectors evidence. There was also no basis for an award 

for agqravated assault. 

---Orthe question of damages Miss Lewis referred to the - - 1  

case of Lawford Murphy v Luther Mills (1976) 14 JLR p.119 and 

submitted that special damages must be specifically pleaded - 

evidence has just been thrown at the Court - there was no 
evidence to support the 1st plaintiffs earnings in the U.S.A., 

,[ \, therefore no award should be made for this claim as the 
L 

business was still in existence and plaintiff never gave any 

evidence of having any difficulty in obtaining same. She 

took no issue with the value of the motor cycle, value of 

clothes damaged, hospital costs and transportation. 

With respect to the medical reports concerning the 

1st plaintiff, counsel referred to exhibit 4 - report of 
Dr. Myint - of the Sir John Golding Rehabilitation centre - "owing 

C' to his disability, he can be considered as likely to have a 

permanent impairment'of about 40% of the whole person. She 

referred to two cases tried in the Supreme Court. 



P a t r i c k  Noble vs Gero ld  W i l l i a m s  e t .  a l .  p. 267 o f  
i 

H a r r i s o n  case book - award o f  $2.1M - w a s  made f o r  p a i n  

and s u f f e r i n g  and loss o f  a m e n i t i e s .  (More s e r i o u s  i n j u r i e s  
.. 

t h a n  t h e  i n s t a n t  c a s e .  Roy s m i t h  v Rose H i l l  Farms e t .  a l .  

- h e a r d  March, 1992,  a w a r d , o f  $200,000 w a s  made. T h i s  i s  

e q u i v a l e n t  t o  $661,681.00 a t  t o d a y s  v a l u e  - t h e  i n s t a n t  case I I 
I 

more s e r i o u s  t h a n  case under  r e f e r e n c e .  

(2 Counse l  s u b m i t t e d  t h a t  a n  award o f  $1.M would b e  s u f f i c i e n t  t o  

compensate t h i s  p l a i n t i f f  f o r  h i s  i n j u r i e s .  
I - 

With r e s p e c t  t o  2nd p l a i n t i f f  M r .  B a i l e y ,  d e f e n c e  
-- 

c o u n s e l  r e f e r r e d  t o  m e d i c a l  r e p o r t s  o f  D r .  Cheeks and D r .  Rose. 

T h i s  p l a i n t i f f  s u f f e r e d  a t o t a l  l o s s  o f  4 5 %  o f  t h e  whole p e r s o n .  

See smythe v  Walker and Anor. S u i t  C.L.  S066/88 - 
J a n u a r y ,  1990. H a r r i s o n  c a s e  n o t e s .  $333,000.00 awarded f o r .  

p a i n  and s u f f e r i n g  now e q u i v a l e n t  t o  $3M.  his i s  more s e r i o u s  
l. - 
t t h a n  t h e  i n s t a n t  case. 

R e  J o s e p h i n e  Eubanks v  K e i t h  Thorps  h e a r d  December 1990. 

H a r r i s o n  c a s e  n o t e s  award o f  $300,000.00 f o r  p a i n  and s u f f e r i n g  

- t h i s  e q u i v a l e n t  t o  $2.1M - t h i s  i s  more s e r i o u s  t h a n  i n s t a n t  

c a s e .  

Counsel  s u g g e s t e d  a n  award o f  $ 1 . 2 . ~ .  

R e  S p e c i a l  Damages ( M r .  B a i l e y )  . 
No i s s u e  b e i n g  t a k e n  i n  claim f o r  m e d i c a l  expense  o f  

$12,750.00 o r  f o r  t r , a v e l l i n g  expense  o f  $2,500.00,  Counsel  

however c h a l l e n g e d  t h e  c l a i m  f o r  l o s s  o f  e a r n i n g s  a s  t h e r e  was 

no e v i d e n c e  t o  s u p p o r t  it - t h e r e  w a s  no e v i d e n c e  o f  d a t e  o f  

d i s c h a r g e  from h o s p i t a l . .  1 f . a w a r d  i s  m a d e . i t  s h o u l d  b e  f o r  



no more t h a n  one y e a r .  The p l a i n t i f f  had a  d u t y  ,to m i t i g a t e .  

M i s s  Hudson f o r  t h e  second p l a i n t i f f  s u b m i t t e d  t h a t  

t h e  c r e d i b i l i t y  o f  b o t h  p l a i n t i f f s  was , c o n s i s t a n t  t h roughou t .  

Although t h e - a c c i d e n t  was o v e r  e i g h t  y e a r s  a g o - t h e  d i s c r e p a n c i e s  

w e r e  n o t  fundamenta l .  The i n s p e c t o r  admi t t ed  he  o r d e r e d  men 

s ea r ched  - pocke t s  w e r e  found t u r n e d  o u t  - it was r e a s o n a b l e  

t o  i n f e r  t h a t  monies were t a k e n .  Blood on B a i l e y ' s  c l o t h e s  

s u g g e s t  t h a t  Nugent was thrown on him. 

, M i s s  Hudson r e f e r r e d  t o  t h e  amendment o f  t h e  de f ence  

t o  i n c l u d e  s k i d d i n g .  T h i s  came s i x  y e a r s  , a f t e r  a l t h o u g h  

it was t h e  c rux  o f  t h e  c a s e  f o r  t h e  d e t e n d a n t .  

T h i s  l acked  sincerity. Ona  b a l a n c e  o f  p r o b a b i l i t i e s  s h e  asked  

f o r  judgment f o r  t h e  p l a i n t i f f s .  

On t h e  q u e s t i o n  o f  Genera l  Damages i n  r e s p e c t  o f  B a i l e y ,  

M i s s  Hudson r e f e r r e d  t o  t h e  medica l  r e p o r t s .  H i s  i n j u r i e s  were 

s e r i o u s  and he s u f f e r e d  l o s s  o f  a m e n i t i e s .  The awards made i n  

t h e  Srtiythe and . Ebanks caseswere  ex t remely  low. S h e  r e f e r r e d  

t o  t h e  c a s e  o f  F r a n c i s  v s .  Owen Thomas e t .  a l .  h ea rd  i n  

December, 1994 a s  r e p o r t e d  i n  Khans Volume 4 a t  page 127 where 

t h e  sum o f  $3.5M was awarded. Another  c a s e  i s  Miqhty v s  Alcan 

Jamaica  L imi ted  on t h e  1 4 t h  o f  J u l y ,  1997 - $1,750,000.00 was 

awarded. W e l l i n s t o n  W i l l i a m s  v B l a c k  River T U p p e r M c  i n  

A p r i l ,  1997 r e p o r t e d  i n  Khans Volume 4 sum o f  $1,980,000.00 

was awarded and t h i s " equ iva1en t  t o  $2.25M. M i s s  Hudson 

sugges ted  a  round sum o f  $3M. 



Based on t h e  med i ca l  r e p o r t s  M i s s  Hudson submi t t ed  t h a t  
i 

t h e  second p l a i n t i f f  e n t i t l e d  t o  an  award under  t h e  head o f  1 
hand i cap  on t h e  l a b o u r  marke t  o r  loss  o f  f u t u r e  e a r n i n g s  - he  - 

I 

I 

had t r i e d  t o  f i n d  a l t e r n a t i v e  employment w i t h o u t  s u c c e s s .  
I 

M r .  B a i l e y  was now 46 y e a r s  of  age .  She sugges t ed  a  m u l t i p l i e r  

o f  8 ;  t h e  minimum wage i s  now $800.00 p e r  week 8  x 800 x 52 

= $332,800. Aoss o f  e a r n i n g s .  Second p l a i n t i f f  c o u l d  n o t  go  

back of  shop-keeping - he  scught  a n o t h e r  o c c u p a t i o n .  Counsel  

suggesded a n  award f o r  t h r e e  y e a r s  f o r  loss o f  e a r n i n g s -  

M r .  Daly; Q.C.  on b e h a l f  o f  t h e  f i r s t  p l a i n t i f f ,  

s ubmi t t ed  t h a t  it would be  u n t h i n k a b l e  t h a t  t h e  p l a i n t i f f s  

would have i n v e n t e d  such  a  hor rendous  l i e  a g a i n s t  t h e  p o l i c e .  

T h e i r  l i v e s  have been d r a m a t i c a l l y  a l t e r e d  as a  r e s u l t  of 

t h e i r  i n j u r i e s .  The a c t i o n  o f  t h e  p o l i c e  was d e l i b e r a t e  o r  

u t t e r l y  r e c k l e s s  and c a l l o u s  o f  t h e i r  s a f e t y .  

M r .  Daly l i s t e d  t h e  a l l e g a t i o n s  a g a i n s t  t h e  de fendan t s  

1. Drove on wrong s i d e  o f  t h e  r o a d  f o r c i n g  t h e  

p l a i n t i f f s  t o  swing r i g h t  t o  avo id  t h e  j e e p .  

2 .  While s e r i o u s l y i n j u r e d  on t h e  ground,  

t hey  were s e a r c h e d  and t h e i r  moneys t a k e n .  

3.  ~ e e p i n g  i n j u r e d  men on t h e  road  f o r  1 hou r ,  
- > ,  

t h e n  th rowing  them i n  t h e  j e ep  - one on t o p  

of  t h e  o t h e r .  



4 .  Dumped . on t h e  pavement a t  t h e  h o s p i t a l .  

5.  ~ l l e g a t i o n  t h a t  g a n j a  found on t h e  2nd 

p l a i n t i f f  - never  charged - never  h e l d  

i n  p o l i c e  cus tody  - never  p u t  b e f o r e  

Cour t .  

F u r t h e r ,  M r .  Daly, submi t ted  t h a t  a l l e g a t i o n s  t h e n  

t h a t  p l a i n t i f f s  c u t  t h e  c o r n e r  i s  u n l i k e l y  - a motor cycle going 

around a r i g h t  hand c o r n e r  would, i f  ie  sk idded ,  go  t o  t h e  

l e f t  r a t h e r  t h a n  t o  t h e  r i g h t  a s  s t a t e d  by t h e  i n s p e c t o r .  M r .  
I 

Daly - sugges ted  t h a t  t h e  de fence  had provided t h e  d e f e n d a n t  w i th -  . 

a mot ive  f o r  a c t i n g  i n  t h e  way it d i d .  The i n s p e c t o r  had admi t t ed  

t h e  p l a i n t i f f s  w e r e  l i k e l y  t o  be  t h e  men he  i n t e n d e d  t o  apprehend.  

/ t h e  o n l y  
I t  was c l e a r  t h a t  t h e  p o l i c e  f e l t  t h a t  t h i s  was way t o  apprehend 

them. He submi t ted  t h a t  t h e  p l a i n t i f f s  had proved t h e i r  c a s e s  

beyond t h e  ba l ance  o f  p r o b a b i l i t i e s  and asked f o r  judgment. 

R e  Damages: The f a c t  t h a t  no documentary ev idence  had 

been produced a s  t o  t h e  e a r n i n g s  o f  M r .  Nugent d i d  n o t  mean t h a t  

h i s  ev idence  a s  t o  l o s s  shou ld  be  r e j e c t e d .  

R e  I n j u r i e s  - Nugent s p e n t  a t o t a l  o f  abou t  e l e v e n  

months i n  h o s p i t a l  bo th  i n  Jamaica  and t h e  U.S.A. H e  now 

s u f f e r i n g  p a i n s  eve ry  day - t h e  c a s e s  r e f e r r e d  t o  by t h e  

de fendan t  - Leroy Smith and Noble had no resemblance of  t h i s  

c a s e  - counse l  r e f e r r e d  t o  t h e  c a s e  o f  Michael  Campbell v E r n e s t  

A l l e n  i n  Khans Volurq? 3 a t  page 5 .  Heard 29/9/89 - $297,250.00 

o rde red  f o r  p a i n  and s u f f e r i n g ,  now e q u i v a l e n t  t o  $2.8M. 

Lindo H a r r i s  v Baron McKenley - i n  Khans Volume 3 a t  

page 8 - heard  15 /3 /89  $280,000.00 awarded - e q u i v a l e n t  t o  $2.9M. 



The p l a i n t i f f  Lindo Harr is  s p e n t  f o r t y  e i g h t  d a y s  i n  h o s p i t a l  

- Nugent s p e n t  e l e v e n  months. 

These  c a s e s , c o u n s e l  submi t t ed ,would  j u s t i f y  a n  a w a r d .  

o f  $ 4 M  f o r  p a i n  and s u f f e r i n g  and l o s s  of  a m e n i t i e s .  

Counsel  a l s o  a s k e d  f o r  a n  award u n d e r  t h e  h e a d i n g  o f  

f u t u r e  l o s s  o f  e a r n i n g s  - i n  c a m p b e l l ' s  case ( s u p r a )  t h e  sum 

C- o f  $10,000.00 w a s  awarded.  H e  a sked  f o r  a n  awgrd o f  $200,000.00 

Counse l  abandoned c l a i m  f o r  h a n d i c a p  on t h e  l a b o u r  

m a r k e t l a s  t h i s s h o u l d  b e  i n c l u d e d  i n  award f o r  p a i n  and s u f f e r i n g .  

The 1st p l a i n t i f f  w a s  now s e l l i n g  £ i s h  - a c a r e e r  h e  i n t e n d e d  t o  

p e r s u e .  

F i n d i n g s  

There  are  s e t t l e d  ways t h a t  t h e  p o l i c e  may employ t o  

s i g n a l  a  m o t o r i s t  t o  s t o p .  One poBular  method i s  by t h e  u s e  o f  

r o a d  b l o c k s .  A m o t o r i s t  who g o e s  th rough  such  r o a d  b l o c k  manned 

by t h e  p o l i c e  w i t h o u t  s t o p p i n g  r u n s  t h e  r i s k  of  b e i n g  c h a s e d  

and drrestec by t h e  p o l i c e .  

I n  t h i s  case, on t h e  e v i d e n c e  of t h e  p o l i c e ,  t h e y  

r e c e i v e d  a r a d i o  message t h a t  two men on a  b i g  motor c y c l e  

had r u n  t h r o u g h  a r o a d  b l o c k  e r e c t e d  by t h e  S l i g o v i l l e  p o l i c e .  

A f t e r  w a i t i n g  a t  t h e  i n t e r s e c t i o n  and n o t  s e e i n g  them t h e  

i n s p e c t o r  p roceeded  a l o n g  t h e  S l i g o v i l l e  r o a d .  Suddenly ,  h e  

saw a motor c y c l e  a p p r o a c h i n g  w i t h  two men a b o a r d .  I t  o c c u r r e d  
,., 

t o  him t h e s e  were t h e  men he  w a s  l o o k i n g  f o r .  He i n t e n d e d  t o  



s t o p  them by f l a g g i n g  them down - b u t  neve r  ,did s o  as he  never  

had enough t i m e  - he neve r  had a  s i r e n  on h i s  v e h i c l e ;  he  never  

f l a s h e d  h i s  head l i g h t s .  H e  never  thought  o f  t u r n i n g  around 

- and c h a s i n g  them. 

What d i d  t h e  i n s p e c t o r  do  - it appeared  h e  d i d  n o t h i n g  

because  t h e  motor c y c l e  f o r  some unknown r e a s o n ,  suddenly  

developed a  s k i d  g o t  o u t  o f  c o n t r o l  and swered i n t o  t h e  l e f t  

f r o n t  bumper o f  t h e  j eep .  T h i s  seems f a r f e t c h e d .  I a g r e e  

w i t h  M r .  Daly t h a t  a  motor c y c l e  go ing  a round  a _ . r i g h t . h a n d  

c o r n e r ,  i f  it g e t s  i n t o  a  s k i d ,  would i n v a r i a b l e  g o  t o  t h e  l e f t ,  -. 

n o t  t o  t h e  r i g h t  a s  t h e  p o l i c e  a l l e g e s .  The p o l i c e  v e h i c l e  wasyo ing  

s l owly  u p h i l l ;  it c o u l d  s t o p  a lmos t  immedia te ly .  The law 

r e q u i r e s  eve ry  d r i v e r  t o  t a k e  r e a s o n a b l e  s t e p s  t o  avo id  an  

a c c i d e n t  on t h e  road .  

On a  b a l a n c e  o f  p r o b a b i l i t i e s  I a c c e p t  t h e  ev idence  

o f  t h e  p l a i n t i f f s  and r e j e c t  t h e  de f ence  o u t  of hand.  I f i n d  

t h a t  t h e  p l a i n t d f s  were on t h e i r  c o r r e c t  s i d e  o f  t h e  r o a d ,  

t h a t  t h e  p o l i c e  speeded up and d e l i b e r a t e l y  h i t  them o f f  t h e  

motor c y c l e  d e s p i t e  t h e i r  e f f o r t s  t o  evade t h e  j e ep .  Tha t  

t h e y  d i d  s o  i n  t h e  mi s t aken  b e l i e f  t h e y  were t h e  men who broke  

th rough  t h e  road  b l o c k .  

I f u r t h e r  f i n d  t h a t  t h e  i n j u r e d  men w e r e  k e p t  on 

t h e  scene  f o r  a  much l o n g e r  t ime  t h a n  was n e c e s s a r y ; t h a t  t h e y  

were p icked  up and' ihrown i n  t h e  back o f  t h e  j e e p ,  one on t o p  

o f  t h e  o t h e r .  Tha t  t h e y  were dumped on t h e  pavement a t  t h e  

L i n s t e a d  H o s p i t a l  and l e f t  them t h e r e  a f t e r  c a l l o u s l y  t e l l i n g  



t h e  nu r se s  t h a t  t h e  p l a i n t i f f s  were found i n j u r e d  on t h e  roadway. 

-The  medical  r e p o r t s  on t h e  f i r s t  p l a i n t i f f  r evea l ed  

t h a t  he had i n t e r  a l i a ,  f r a c t u r e  of  t h e  l e f t  humerus; f r a c t u r e  

of  t h e  l e f t  f i b i a ;  f r a c t u r e  o f - t h e  r i g h t  ank le .  He w a s  - a s se s sed  

a s  having m u l t i p l e  compound f r a c t u r e s  and w a s  a  p a t i e n t  i n  t h e  

Kingston P u b l i c  H o s p i t a l  f o r  f o u r  months a f t e r  which he was 

C t aken  o f f  t o  t h e  U.S.A. 

A t  t h e  Cha r l e s  C o r n e l l  H o s p i t a l  f o r  s p e c i a l  su rge ry  

i n  New,York it was e s t i m a t e d  t h a t  he would be con t inuous ly  

d i s a b l e d  f o r  a t  l e a s t  -two year-s from t h e  t-ime of  t h e  a c c i d e n t  

and was complete ly  d i s a b l e d  a t  t h e  time of  t h e i r  r e p o r t  da t ed  

August 2 6 ,  1 9 9 2 .  The r e p o r t  s a i d  "he a lmost  c e r t a i n l y  has  

s e v e r e  d e g e n e r a t i v e  desease  i n  t h e  knee and may r a p i d l y  r e q u i r e  

--- a t o t a l  knee rep lacement . "  D r .  Myint o f  t h e  S i r  John 

Golding R e h a b i l i t a t i o n  Cen t r e  s a i d  t h a t  a t  t h e  p r e s e n t  

M r .  Nugent walks w i th  a  limp and t h a t  owing t o  h i s  d i s a b i l i t y  

he can  be cons ide red  a s  l i k e l y  t o  have a  permanent impairment 

of about  4 0 %  of t h e  whole person .  

This  p l a i n t i f f  i s  now 4 1  y e a r s  of  age .  He s a i d  t h e  

a c c i d e n t  has  des t royed  h i s  l i f e  bo th  p h y s i c a l l y  and emot iona l ly .  

He has  s p e n t  e l e v e n  months i n  h o s p i t a l s  undergoing s e v e r a l  

s u r g i c a l  o p e r a t i o n s  bo th  h e r e  and abroad.  There h a s  been no 

ev idence  of  how much it c o s t  him f o r  t r e a t m e n t  i n  t h e  U.S.A. 

He has  been i n  pa in '3 ,every  day s i n c e  t h e  a c c i d e n t .  I t  should 

be no ted  t h a t  h i s  c la im f o r  l o s s  of  e a r n i n g s  h a s  n o t  been 

suppor ted  by any documentary ev idence .  



Damages w i l l  b e  a s s e s s e d  a s  f o l l o w s  i n  t h e  r e s p e c t  

o f  Nugent. - 

S p e c i a l  Damages: 

Value o f  c l o t h e s :  

U.S. $100 .00  a t  $ 3 7  f o r  1 =J.A $ 3 ,700.00 

Value o f  motor c y c l e  - - $ 60,000.00 

~ o s ~ i t a l  c o s t s  --- $ 2 ,000.00 

Loss o f  e a r n i n g s  - a l lowed  f o r  

one y e a r  o n l y  5 2  x U.S. $450  , 

= U.S. $23,400 @ $ 3 7  t o  1 = $885,800 . O O  
-- 

C o s t s  o f  t r a n s p o r t a t i o n  no award 

(no  e v i d e n c e )  

Genera l  Damages 

P a i n  & S u f f e r i n g  and 

l o s s  o f  a m e n i t i e s ;  

Based on awards  made i n  c a s e s  w i t h  s i r r t i l a r  

i n j u r i e s ,  I a s s e s s  damages under t h i s  head  at .  

F u t u r e  l o s s  o f  e a r n i n g s : -  No award i s  b e i n g  

zade  under  t h i s  head a s  t h e  1st p l a i n t i f f  i s  

now e a r n i n g  more t h a n  he  e a r n e d  a t  t i m e  o f  

a c c i d e n t .  

H a n d i c a ~  On t h e  Labour Market:-  Counsel  
, 

d e c l i n e d  t o  make any clairn.  

Aggravated Damages - $50,000.00 



The m e d i c a l  r e p o r t s  on h e  2nd p l a i n t i f f  M r .  B a i l e y ,  
? 

d i s c l o s e  t h a t  he  s u s t a i n e d  i n j u r i e s  t o  h i s  back.  

D r .  C o l l i n s  i n  h i s  r e p o r t  d a t e d  3 1 s t  J u l y ,  1992 

( e x h i b i t  5 c )  s a i d  r a d i o l o g i c a l  examina t ion  showed a  f r a c t u r e  

d i s l o c a t i o n  o f  t h e  e l e v e n t h  t h o r a c i c  v e r t e b r a , . u p o n  t h e  t w e l v e .  

On t h e  5 t h  o f  N o v e m e r ,  1991 t h e  p a t i e n t  had t h e  p r o c e d u r e  o f  

s p i n a l  column r e d u c t j o n  and s t a b i l i z a t i o n  w i t h  w i r e s .  H e  was - 
d i s c h a r g e d  on t h e  6 t h  of December 1991,  w i t h  appo in tment  t o  t h e  

f r a c t u r e  c l i n i c  i n  s i x  weeks. On t h e  1 3 t h  o f  F e b r u a r y ,  1992,  

t h e  p a t i e n t  was s e e n  a t  t h e  f r a c t u r e  - c l i n i c .  H e  complained 

o f  p a i n s  and i m m o b i l i t y  t o  h i s  l e f t  k n e e .  - examinat ior i  r e v e a l e d  a 

nlldly s w o l l e n  j o i n t  - p h y s i o t h e r a p h y  was o r d e r e d .  

D r .  R .C .  Rose,  a  c o n s u l t a n t  o r t h o p a e d i c  su rgeon  examined 

M r .  B a i l e y  on t h e  2 7 t h  o f  F e b r u a r y ,  1997.  H e  s u f f e r e d  lower  

back p a i n s  from p r o l o n g e d  s i t t i n g  o r  wa lk ing .  H e  was s u f f e r i n g  

from urgency and i r i c o n t i n e n c e  w i t h  r e g a r d  t o  h i s  u r i n e .  H e  

compla ined o f  p a i n s  i n  t h e  l e f t  knee when wa lk ing .  Flexlor!( 

o f  t h e  neck produced p a i n  i n  t h e  d o r s a l  s p i n e .  H e  had a  

12 c m  s u r g i c a l  s c a r  a l o n g  t h e  m i d l i n e .  Fo l lowing  h i s  s u r g e r y  

N r .  B a i l e y  h a s  been  l e t t  w i t h  permanent  weakness i n  t h e  l e f t  

lower  l i m b ,  a n  a b s e n t  o f  l e f t  knee j e r k  and a  b l u n t i n g  o f  

s e n s a t i o n  i n  t h e  l e f t  l e g .  H e  h a s  a l s o  been l e f t  w i t h  permanent 

u r i n a r y  symptoms. H e  h a s  s u f f e r e d  a  55 p e r c e n t  impairment  o f  

t h e  whole p e r s o n .  ' . , 
D r .  Cheeks ,  c o n s u l t a n t  neurosurgeon ,  saw M r .  B a i l e y  

on  t h e  3 0 t h  o f  A p r i l ,  1998.  Examinat ion  of  t h e  l e f t  knee  

r e v e a l e d  i n s t a b i l i t y  i n  t h e  a n t e r i o r  t o  p o s t e r i o r  d i r e c t i o n ;  



he had s u f f e r e d  a s e r i o u s  s p i n a l  i n j u r y  w i t h  major  i n j u r y  t o  
i 

t h e  bony as w e l l  a s  t h e - n e u r a l  e l e m e n t s  i n  t h e  t h o r a c i c  s p i n e .  

H e  deve loped  o s t e o a r t h r i t i s  i n  t h e  s p i n e .  H e  w i l l  c o n t i n u e  

t o  e x p e r i e n c e  back p a i n s  i n d e f i n a t e l y .  The d i s t u r b a n c e  o f  

b l a d d e r  f u n c t i o n  w i t h  i n t e r m i t t e n t  i n c o n t e ~ l n n c e  .a t i l l - .  p e r s i s t  

w i t h  t h e  obv ious  s o c i a l  i m p l i c a t i o n .  H e  w i l l  n o t  b e  a b l e  t o  

t a k e  on heavy p h y s i c a l  work. The t o t a l  perinanent p a r t i a l  C: 
d i s a b i l i t y  r e s u l t i n g  from t h e  s p i n a l  i n j u r y  i s  t h i r t y - s e v e n  

p e r c e n t .  To t h i s  s h o u l d  b e  added t h e  8 %  impairment  o f  t h e  
I 

l e f t  knee.  T o t a l  4 5 %  . . . - 

Claim f o r  l o s t  money: 

The d e f e n d a n t s  a r e  r e s i s t i n g  t h i s  c l a i m .  They admi t  

s e a r c h i n g  t h e  p l a i n t i f f s ,  b u t  deny t a k i n g  B a i l e y ' s  b i l l f o l d  

which had f a l l e n  from h i s  p o c k e t  and was l a y i n g  on t h e  r o a d  

nea rby .  The i n s p e c t o r  d e n i e d  t h a t  any money w a s  found on t h e  

men. I t  i s  i n c o n c e i v a b l e  f o r  C o u r t  t o  a c c e p t  t h a t  two grown men, 

cne  on a  v i s i t  f rom t h e  Uni ted  S t a t e s  o f  America, would b e  g o i n g  

o u t  i n  t h e  c o u n t r y  t o  v i s i t  r e l a t i v e s  and f r i e n d s  w i t h  empty 

p o c k e t s .  I a c c e p t  M r .  ~ugent !s  e v i d e n c e  t h a t  h e  saw t h e  i n s p e c t o r  

p i c k  up M r .  B a i l e y ' s  b i l l f o l d  from t h e  r o a d .  

Claim f o r  Aggravated  Damages: 

The p l a i n t i f f s  compla in  t h a t  :- 

1. They were k e p t  on t h e  s c e n e  f o r  o v e r  4 hour  

w h i l e  Nugent >:as b l e e d i n g  p r o f u s e l y  and B a i l e y  
, 

l a y  c r y i n g  f o r h i s  back.  

2 .  They w e r e  thrown i n t o  t h e  back of  t h e  

j e e p  - one on t o p  o f  t h e  o t h e r .  



3. They were dumped on the hot pavement at the 

hospital. 

Would the plaintiffs be entitled to aggravated 

damages in these circumstances? These would fall in the category 

of oppressive, arbitrary or unconstitutional action by the 

/ 
servants of the yovern~uent . 

L Damages in favour of Mr. Bailey are'as follows: 

Special Damages 
I 

Loss . - of earnings for one year -- $ 60,000.00 
- 

Loss of money 7,260.00 

Medical expenses ( agreed) 12,750 .OO 

Travelling expenses (No evidence) no award 

$ 80,010.00 

General Damages 

Pain & Suffering & Loss of Amenitiesc2,000,000.C0 

Handicap on the labour market 50,000.00 

Future loss of earnings 
(unsupported) 

Aggravated damages ............. 
In Summary - the awards are :- 

Special Damages award at 

with interest @ 6% from 1/11/9i 

General Damages 

Pain & Suffering & Loss of 

no award 

Amenities with interest @ 6% 

from the date of service of 



w r i t  t o  today 

4 Aggravated. Damages --------------- 
BAILEY 

Spec ia l  damages 

with i n t e r e s t  a t  6 %  from 1 / 1 1 / 9 1  t o  

today. $ 80,010.00 

Genera l  Damages 

Pain & Suf fe r ing  

Handicap on t h e  Labour Market 53,000.00 

with i n t e r e s t  k! 6 %  017 $ 2 ~  -from 
- - -- 

-da te  of s e r v i c e  of w r i t  t o  today. 

Cost t o  t h e  p l a i a n t i f f s  a g a i n s t  t h e  

1st and 3rd defendants ,  t o  be agreed 

o r  taxed.  

I r e g r e t  t h e  delay i n  d e i i v e r i n g  t h i s  judgment; 


