REASONS FOR JUDGMENT
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IN CIVIL DIVISION
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M. Georgia Gibson-Henlin instructed by Nunes, Scholefield, DelLeon & Co. for

the Claimant
B. St. Michael Hylton, Q.C. and Carlene Larmond instructed by Michael

Hylton & Associates for the Defendant

Anderson, J
1. The Claimant has put forward seven grounds listed in its Notice of
Preliminary Objection filed on May 30, 2008;
i Under the Rules the first step after the filing of a Defence should be
reference to mediation and this has not been done.
ii, The Application for Summary Judgment prior to mediation is an abuse of
the process and intended to avoid the procednre set out in the rules,

Hi, The same issues to be decided in the application are currently being

considered by the Court of Appesl,



Canadian Rules. However, on a reading of Part 74 of the Civil Procedure
Rules, 2002, especially the provisions dealing with the dispensing of

mediation, those provisions do not make it a process that must be

followed.

I agree with Mr. Hylton that the implication of CPR 15.4(2) is that an
application for summary judgment may proceed without awaiting
mediation and before a Case Management Caonference. He referred to
CPR 15.4(5} which provides that “The court may exercise ifs [summary

judgment] powers without such notice at any case management conference.”

I am reinforced in this view by the provisions of CPR 15.6{1), (2) and

especially (3}, which read:

15.6 (1) On kearing an application for summary judgment the court may
{(a) give summary jndgment on any issue of fact or Iaw whether or not
such judgment will bring the proceedings to an cnd;
(b) strike out or dismiss the ¢laim in whole or in part;
(¢} dismiss the application;
(d} make 2 conditional erder; or
(e) make such order as may seem fit.
(2) Where summary judgment is given on a claim, the court may stay execution of

that judgment until after the trial of any ancillary claim made by the defendant

against whom swmmary judgment is given.



that that ought not to await mediation. Matters must be dealt with

expeditiously and so as to save judicial time. The application for

summary judgment saves time and costs.

For these reasons, I dismiss the preliminary objection and allow the
summary judgment application to proceed on the date set. Costs to the

Defendant /t_q_bﬁ\taxed if not agreed. Leave to appeal granted.



