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IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO: 12/92

COR: THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE WOLFE, J.i. (AG.)

BETWEEN Pi4RISH COUNCIL OF ST. CATHERINE APPELLANT

AND WINSTON HENRY RESPONDENT

Lennox Campbell & Leighton Pusey instructed by Director of State
Proceedings for the Appellant

Barry Frankson & Zrthur Ritckin instructed by Gaynair & Fraser
for Respondent

28th April & 15th June, 1992

FORTE, J.A.:

On the 28th April, 1992 having heard the submissions of couns2l
for the app«¢llant, we dismissed the appeal and ordersd the appellant
to pay the costs cof the respondent.. We now fulfil our promise then
made, Lo put in a short noto, cur reascons for dismissing the appeal.

The appellani, by writ deted the 36th June, 1989 claimed
against th& raespendeni, for an crder that the rospondunt be rostrained
froem continuing te cracht a building at Lot #2 014 Harbour Road,
SyJdenham, Spanish Town in the psrish of Si. Cathur;n@ without haviang
previcusly obtainad the appollant’s approval, in broach of saciion 4

of vhe Parish Ccuncil Building (Saint Catherine) By-Law 195C, and for

"y

an order that the dofondant take down tha said building.
On 31lst, July 1989 ¢n applicaticen of the appellant, an inver-
locuteory injunction was grantod in the following werms.

"ii 13 hoercby oxderod:




"(a) Thac the Dofcndont bo roastrainsg
by hlms«lf, biz scrvanis, workmen
2L AgONLE 0r Gthorwish DoWsOoLver
from wrﬁct:“g Or conLinulng o
«roct. o building at Lot hNe. 2 01ld
Haxbeour l“dd Sydenbam, Spanish
Town, n the pairish of Saint
Catharing, ponding ibo hearing of
this aciion.

(B) That the Plain.iff undertakes te
abid¢ by any Ordor which tho Court
may maks as to damagos,”

On the 240Uh July, 1989 a Suwaveomont of Claim was filed by
the appellant in which it was allaged that the appsllanit was
empowerea by virtue of the Parish Council’s Building (St. Catherineg)
By-Law vo regulavs building on lends situave wiiinin Si. Cacherine,
and that scetion 3 of the sald By-Law prohibits the construction
of any Lborlding witbin 8t. Cachoringe witheout the approval of the
appa:llap: having bewn obitained prior we the commencemunt of the
construc .aon. Lo further allogod vnat the recpoadont in breach of
che said By-Law, commzncad thde croction of a building at Lot 2 0ld
Harpour Koead, Syaopham, without bBaving ob.ainced tho appellant's
approval so wo de. That in spiwge of noctice served upen him, thac
Lhe copns.oruchkion was in broach of the aferesaid By-Law, che
raspondaent. novertheless, coatinpued Lo construct the building at

Lot ko. 2 8ld Harbour Roo

ﬁ.

Parda

In nis defaence which was f£ils4 on the 5vh Decemberr, 1990 the
raspondent denicd that fie was in breach ¢f section 3 of the Pariso
Council Suilding (8u., Cathering) By-Law znd conteanded ithat g
apprllant had no aurtherity and/cor jurisdiciion to regulate whe
regpondent's commercial building es the buillding is locatod
approximaicly one mils outside the limit of the appellants authorily
and/or jurisdicticon., in a countorclaim the respondént averred that
the coectiapn of the building weas commancad with the approval of the
Ministry «f Constructicn (Housing), and so a2z a consequenct of tho
iaterlocunary injunction he had suffoerad damages amecunting to
$510,745,.5%.18, which he claimged as special damage. Hoe slso claimad

gunvral danagoes.
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Un the 20th Docember, 1990 Upen summens by the rospondont

Jo Ve K [
for summary Judgming, Langrin J, mnade the following cirdor by and

with th" consint of the particss
“l. The plainitiff bo grant:d lveve to file
and deliver Ruply and Defunce o countor-

an

claim by the l4ich 4ay of January, 1991,

2]
.

Thereafiwr the Defondant Bave la2ave to
pLocoad co Assossmont of Damagsz on the
Plaintviff's usual undertaking as 1o
Damagos.,

“anwen, J aft.y s acaring lasting four days, asscssad damagas

sgainst the appellant on i's undertaking as e damagos, in che sum

ke

©f $718,591.73 with interest U 15% from January 1, 199G 1

[

sepiemb.. r 3G, 1991,

©n the 20th January, 1992 tho #ppllant having changed its
atiorner, was grantod by this Cour: an “xtensiorn of time wirhin
which to £i1le Nobicoe of sppral sgainst the asscssmens of Damag::s,
Such no ice no be filed on or bofors 3vd Fobrusry, 1992, The
appt.llar: thersafter filed “he following grounds of appaeal,

"l. The lsacrned trial judge wrred or
misdirected himsolf as to the law
i awarding damagos to thao Defendany/
Respondant when the Dafondani/
Respondent had not cbtaincd pirmission
1L build, albeit he was restrained in
pursuarco of an invaelid notice.

2. alternaiively, assuming the loarnad
trial judgu was correch in Law in
awarding damages to iho Defondant /
Raspendant, “he damag:s awardod aroe

axcessive and should have been

neminzl having rogard to the fack
that the loss suffored by thao

Defendant/Raspendent wag CONSLGUERY,

on an iliegal activity.”

T opnrenanca of ground 1, Mr. Campboli for the appellant,
attempiesd Lo advancs in argument that DY vitiue ee
Country Plamning Act the rospeadont oughi toe have had prior planning
puernigs..n bofors hoe commsnezd the orsciion «f the building, as Lot 2
Old Harbour Road, Sydorham, fell within the arce to which the Town

i Spanish Tow weional Development Ordax
and Country Planping (Spanish Yown) Proviasional D p

. . il . R e ) ey Ony Lrder A, 1l:d-
19504, (bhuveaftor called the Spanish Tewn Duvolopmaens der) app
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Thas Ordar was of course madoe pursuant o whe Town snd Country

Planning Aci. He concoded fhat

nGLice sunl Lo the gospondent

undes the Pavish Councll Build:

g (Sh. Catnnerins) By-Law, as
allsged in nhe Stacemsantn of Claum was an invalid notics=, buu

mainLainsdg that the appellent was noverthalnss antitl=a e che

orary by virtue of th: appellant's pewers undeyr the

]

Opanish Towi Devalopmont Order. A ths advent of Lis submissians,

A

aowever, the Ceurd: having peintad oub to nim the facht thai whis

WaEE & polnt beiag (2l for thw first vime orn appral ard no:s
raised as &n issue before the learned zrial judgn, Mr. Campbell
concadaed that ds could nct maeintain groundc 1, as <iv leoarned

trial judge could not be faulied for ne: addressing an i

wn

su? ool
raisnd before him wspecially n circumstances, of an assessmoent
of Gam.grs gpdoritaksn with che consont of the pavtins. Hoe Lhere-
fLore sbandopned Dhabt ground.

e howeovor pussusd ground 2 with a great degree of vigour.
He contendod wtnpav sincs by vivtus of the Spanish Town Devalopment
Crdar wnich was meae undor soction 5 (1) of chye Town and Country
Planning Aci, “ho vospondent would noverchaloess bave had Lo got
planning paromissicn from Lhe vaspendini, sud such parmission aouw
having beon cbtailncd, than despive whe invalid scuiee sarved undeoy
the Wirong statuie, fhe vespondoni sheould by vicoun of public policy
be parred fyom apprezching tho scat of justice toe onforeo a claim

that had ivs gonesis in an wllegal acu. He submiticd, by cefao

RO

vo the Act and to fhe Ondo:, that the appellant was cho authority
copowarraed unaer those provisions, Lo whom applicevion for

pormiasion should be addresscd, and thal the Schedule to tha Order,

Ludicaned that the lend upon whksen builiding was buing

construcited came within the roelsvaki arca.



As attracnive, and A InLIresing as ihesd SUbMLSSiuns
appeard, thoy unfortunataly havs no wvidanﬁlal vasrs. Thars
+% netbing in whe recerd Lo show or oven any allegarion tha: the
respondent has not applied or has unsuccessfully applied for pex-
<~”J mission to erect the building under the provisions of the Spanish

Town. Development Order, nor in my view to demonstrate that the
particular Lol 2 falls within the orwua disignatsd by whe rolovant
Grder. It 1s surprasing thal rhoe appallant made no attempt to
provid. such wvidince, as thore was mors chan a hing given in
thiy judgment of this Court which groncad i loave to Eile this

appsal out c¢f time. Rows, P in dclivoring thai judgment  Parish

= Council wf S5i. Cathorine v. Winsteon Heinry 5.C.C.A. 12,92

(unropericd) stated at page 53
"eee It 18 Liue that as rthr pleadings \stand,
thore is no reforonce whagover Lo the Towa
and Councry Planning (Spanisnh Town) Con-
firmsd Dovelopment. OrGer, 1965, but we are
rpclingd ro think what this 18 mors a
mat e of law than of facy and uthal who
rasirictions on the admission of fresh
wvidoncs on 2ppsal might not slrictly spply.
Ir any ovent siHC“ we werde: act balng askoed
o oadmit frash ovidoneon cling to give
3 fipal Jdscision on Lhaw peint.”

( Later on bthe judgmonn at pag: ¢ it was mads clear oxactly wha.

fresn ovidencs would be regurrod, Rows, P stacaeds
"If, es iz cootondsd fov by whw appllicant,

vite pespondent. was obliged by tho T“l“VaT’

Do lf‘pm:m Crasy Lo apply foro parmission

59 & Lhe commircral bullding on Lot
o nam, thav in fact ne Gidé so apply.
Lﬁﬁt nis aprlication was unsuccessful, dLhen
chose would be rolevan: considerations in
casnosment of damagss on che applicant's
undertaking, wspacially ag thoe damagoes

' wers oelng assessed in advanct of & fanel

' doterminatica on tha merics.”
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In spite of thess informaiive words, no application was
mEGs o put Lhr appellant’s contencicen on 2 propor ovidential
basis, snd consaquonlly, theore wasg vozlly no other conclusior

(;\ possible, than to find vhar the appcal was without merit, and
) congsayueonr ly must bs dismissad., Wo accordingly did sc, affirmed
thr oraer of assossment znd ordeved that ihe appellant pay the

cost. ¢f rhe rospondsny, such. costs o be Laxed if nob agroad,



