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LANGRIN.  J. 

T h i s  i s  an  a c t i o n  i n  c o n t r a c t  brought  by Park  T r a d e r s  

Jamaica Limited  a g a i n s t  Bevad Limited  and Transocean Sh ipp ing  

By a w r i t  d a t e d  27 th  J u l y  1990, t h e  fo l l owing  r e l i e f  was 

sought .  

c: (1) S p e c i f i c  Performance o f  an  agreement ev idenced  i n  

w r i t i n g  made between t h e  P l a i n t i f f  and t h e  F i r s t  named Defendant  

f o r  s a l e  by t h e  F i r s t  named Defendant t o  t h e  P l a i n t i f f  o f  c e r t a i n  

f r e e h o l d  p r o p e r t y  known a s  Apartment No.lB Old Church Cour t ,  1 B  Old 

Church Road, Kingston 8 i n  t h e  p a r i s h  o f  S a i n t  Andrew and be ing  a 

p o r t i o n  o f  a l l  t h a t  p a r c e l  o f  l and  comprised i n  C e r t i f i c a t e  o f  T i t l e  

r e g i s t e r e d  a t  Volume 1222 F o l i o  473 and Volume 1183 F o l i o  272 o f  

t h e  R e g i s t e r  Book of  T i t l e s .  

( 2 )  Damages f o r  Breach o f  c o n t r a c t  i n  l i e u  o f  o r  i n  a d d i t i o n  

t o  s p e c i f i c  performance.  

( 3 )  A l l  o t h e r  nece s sa ry  and c o n s e q u e n t i a l  a c c o u n t s ,  

d i r e c t i o n s  and e n q u i r i e s .  1 

( 4 )  F u r t h e r  o r  o t h e r  r e l i e f  a s  may be j u s t .  

The p l a i n t i f f  ag reed  t o  buy and t h e  f i r s t  de f endan t  ag r eed  

t o  s e l l  an  Apartment 1 B  Old Church Cour t  s i t u a t e d  a t  1 A  Old Church 

Road i n  t h e  p a r i s h  o f  S t .  Andrew. The ag reed  purchase  p r i c e  was 



$450,000. Th i s  agreement was never  completed and t h e  purchase  

p r i c e  was never  p a i d  by t h e  p l a i n t i f f .  

By ~ o t i c e  d a t e d  1 6 t h  J anua ry ,  1990 t h e  f i r s t  de f endan t  

made ' t i m e  of  t h e  e s s ence  o f  t h e  c o n t r a c t '  between i t s e l f  and t h e  

p l a i n t i f f  and t h e  p l a i n t i f f  having f a i l e d  t o  complete  t h e  s a l e ,  

t h e  f i r s t  de f endan t  t e rmina t ed  t h e  c o n t r a c t  on t h e  30 th  J a n u a r y ,  

1990 by l e t t e r  o f  t h e  s a i d  d a t e .  C ' 
I n  February  o f  1990 t h e  f i r s t  de f endan t  e n t e r e d  i n t o  a  

w r i t t e n  c o n t r a c t  f o r  t h e  s a l e  o f  t h e  same premises  w i t h  t h e  second 

de f endan t  who was p u t  i n  pos se s s ion  o f  t h e  premises .  The R e g i s t r a r  

o f  T i t l e s  d e c l i n e d  t o  r e g i s t e r  t h e  t r a n s f e r  i n  t h e  name o f  t h e  

second de f endan t  because  on o r  around t h e  8 t h  February ,  1990 t h e  

p l a i n t i f f  had lodged a  c a v e a t  p r even t i ng  such r e g i s t r a t i o n .  

The p l a i n t i f f ' s  c a s e  i s  n o t  one which on a  f i r s t  impre s s ion  

C' i s  overburdened w i t h  m e r i t  and i s  n o t  s i g n i f i c a n t l y  improved by 
L 

a  c l o s e r  examinat ion o f  t h e  background. However I w i l l  have t o  

de te rmine  whether  t h e  p l a i n t i f f  i s  r i g h t  i n  law and i f  t h e r e  i s  

any e q u i t y  which a s s i s t s  t h e  de fendan t .  

I t u r n  t h e r e f o r e  t o  a  more d e t a i l e d  c o n s i d e r a t i o n  o f  t h e  

  lea ding sand background f a c t s  r e l e v a n t  t o  t h e  i s s u e s .  

The P l ead ings  

I n  my judgment t h e  p l ead ings  a r e  somewhat embar rass ing  f o r  

t h e  p l a i n t i f f .  

~ o t w i t h s t a n d i n g  t h e  endorsementon t h e  w r i t  s t a t i n g  t h a t  t h e  

agreement made between t h e  p l a i n t i f f  and t h e  f i r s t  de f endan t  was 

evidenced i n  w r i t i n g  t h e  f u r t h e r  amended s t a t e m e n t  o f  c l a i m  a t  

pa ragraph  4 s t a t e s  t h a t  t h e  agreement was i n  w r i t i n g .  No d a t e  o f  

t h e  agreement was p leaded.  The p l a i n t i f f  a t  pa ragraph  7  p leaded  

t h a t  a  d e p o s i t  o f  $75,000 was p a i d  by him t o  t h e  f i r s t  de f endan t  

-.- pu r suan t  t o  t h e  s a i d  agreement.  I n  pa ragraph  8  t h e  p l a i n t i f f  r e f e r s  

t o  t h e  unde r t ak ing  g iven  by t h e  C i t i z e n ' s  Bank d a t e d  29 th  J anua ry ,  

1990 t o  pay t h e  ba l ance  o f  t h e  purchase  p r i c e .  I n  pa ragraph  9  t h e  

p l a i n t i f f  a v e r s  t h a t  t h e  agreement f o r  s a l e  was execu ted  by t h e  
1 

p l a i n t i f f  i n  o r  around t h e  month o f  January ,  1990. Other  r e l e v a n t  

averments  s t a t e  t h a t  t h e  f i r s t  de fendan t  was i n  b r each  o f  t h e  s a i d  

agreement when it pu rpo r t ed  t o  t e r m i n a t e  t h e  c o n t r a c t  on 3 0 t h  J anua ry ,  

1990. Also  t h a t  t h e  de f endan t  wrongfu l ly  f a i l e d  t o  complete  t h e  



- c o n t r a c t  and a t  a l . l m a t e r i a 1  t i m e s t h e  p l a i n t i f f  was r e a d y  t o  f u l f i l l  

a l l  i t s  o b l i g a t i o n s  under  t h e  c o n t r a c t .  

The f i r s t  d e f e n d a n t  a v e r s  t h a t  t h e  agreement  t o  s e l l  t h e  

s u b j e c t  p r o p e r t y  t o  t h e  p l a i n t i f f  was o r a l l y  made around t h e  1 4 t h  

J u n e ,  1989. I t  was i n  pursuance  o f  t h i s  o r a l  agreement  t h a t  t h e  

p l a i n t i f f  p a i d  t h e  d e p o s i t  o f  $75,000 on t h e  1 4 t h  J u n e ,  1989. 

C' T h i s  o r a l  agreement  was ev idenced  by a  memorandum i n  w r i t i n g  which 

had been s i g n e d  by t h e  f i r s t  d e f e n d a n t  on o r  a b o u t  t h e  1 9 t h  J u n e ,  

1989. T h i s  memorandum i n  w r i t i n g  c o n t a i n e d  a l l  t h e  m a t e r i a l  t e r m s  

o f  t h e  o r a l  agreement  and c o n s t i t u t e  a  v a l i d  c o n t r a c t  f o r  t h e  s a l e  

o f  t h e  p remises  which came i n t o  e x i s t e n c e  from t h e  1 4 t h  J u n e  1989. 

The c o n t r a c t  became e n f o r c e a b l e  on o r  around 1 9 t h  J u n e ,  1989 when 

it was s i g n e d  by t h e  f i r s t  d e f e n d a n t .  I t  was contended by t h e  f i r s t  

d e f e n d a n t  t h a t  t h e  p l a i n t i f f  f a i l e d  and o r  r e f u s e d  t o  s i g n  t h e  s a i d  

C- :' memorandum u n t i l  t h e  22nd J a n u a r y ,  1990 when t h e  f i r s t  d e f e n d a n t  

had a l r e a d y  t a k e n  e f f e c t i v e  s t e p s  t o  t e r m i n a t e  t h e  o r a l  agreement  

ev idenced  i n  w r i t i n g  f o r  t h e  s a l e  o f  t h e  s a i d  p remises .  

I n  t h e  P l a i n t i f f ' s  Reply it a s s e r t s  t h a t  t h e  f i r s t  d e f e n d a n t  

e l e c t e d  t o  t r e a t  t h e  c o n t r a c t  a s  n o t  coming i n t o  e x i s t e n c e  b e f o r e  

t h e  22nd J a n u a r y ,  1990. Then i n  an  Amended Reply f i l e d  a t  t h e  h e a r i n g  

o f  t h e  a c t i o n  on 9 t h  J u n e ,  1997 t h e  p l a i n t i f f  now s t a t e s  t h a t  t h r o u g h  

i t s  a g e n t  S t a n f o r d  Cocking it became i n t e r e s t e d  i n  t h e  develcpment  o f  

t h e  1 4 t h  J u n e ,  1989,  p a i d  a  d e p o s i t  o f  $75,000 and i n d i c a t e d  how 

t h e  b a l a n c e  o f  t h e  purchase  p r i c e  would be p a i d .  The p l a i n t i f f  a l s o  

s t a t e s  t h a t  it r e q u e s t e d  t h a t  a n  agreement  f o r  s a l e  be  p r e p a r e d  and 

s e n t  t o  John Graham, Attorney-at-Law f o r  h i s  p e r u s a l  and a p p r o v a l .  

Also  f o r  t h e  f i r s t  t i m e  t h e  p l a i n t i f f  a l l e g e d  t h a t  t h e  agreement  

f o r  s a l e  was n o t  s i g n e d  by t h e  f i r s t  d e f e n d a n t .  

Evidence 

S t a n f o r d  Cockinq t e s t i f i e d  t h a t  he  i s  t h e  Managing d i r e c t o r  

o f  t h e  p l a i n t i f f  and knows J e n n i f e r  Messado f o r  twenty  y e a r s .  

On 1 4 t h  June  1989 he v i s i t e d  h e r  o f f i c e  and became aware o f  t h e  

development .  H e  made e n q u i r i e s  a b o u t  t h e  development  and J e n n i f e r  

Messado s a i d  t h e r e  was a  u n i t  a v a i l a b l e .  H e  went  and looked a t  t h e  

u n i t  and s a i d  he was going t o  t a k e  it. H e  o b t a i n e d  a  cheque and gave 

h e r  b u t  d i d  n o t  go  i n t o  any d e t a i l s  w i t h  h e r .  H e  t o l d  J e n n i f e r  t h a t  

it would be  a  c a s h  s a l e  and s h e  shou ld  send t o  t h e  Jamaica C i t i z e n ' s  



Bank on complet ion  and t h e  bank would send t h e  b a l a n c e  o f  t h e  

purchase  p r i c e .  The w i t n e s s  con t i nued  by s a y i n g  t h a t  J e n n i f e r  

Messado t o l d  him t h a t  t h e  purchase  p r i c e  was $450,000 and t h a t  t h e  

d e p o s i t  would be $75,000. 

John Graham, t e s t i f i e d  t h a t  he was t h e  Attorney-at-Law 

a c t i n g  f o r  t h e  p l a i n t i f f  i n  t h e  t r a n s a c t i o n .  H e  admi t t ed  t h a t  he  

r e c e i v e d  a l l  t h e  l e t te rs  d i r e c t e d  t o  him by J e n n i f e r  Messado. H e  

produced a  photocopy o f  t h e  document he had r e c e i v e d  from J e n n i f e r  

Messado i n  June  1989 and a t  t h a t  t i m e  it was undated  and n o t  s i gned  

by t h e  f i r s t  de fendan t .  T h i s  document was n o t  produced i n  t h e  

p roce s s  o f  t h e  agreed  d i s cove ry  and was f i r s t  r e f e r r e d  t o  i n  t h e  

Amended Reply and Defence t o  Counterc la im on 9 t h  J u n e ,  1997. 

H e  admi t t ed  t h a t  i n  June  1989 he had r e c e i v e d  t h e  agreement 

f o r  s a l e  which he  had r ead  and d i s c u s s e d  w i t h  h i s  c l i e n t .  

H e  r e t u r n e d  t h e  agreement f o r  s a l e  i n  J anua ry ,  1990. During t h e  

seven months which e l a p s e d  he r e t a i n e d  t h e  agreement i n  h i s  posses -  

s i o n .  However, he t h i n k s  it cou ld  have been d e a l t  w i t h  more 

e x p e d i t i o u s l y .  H e  passed  on a l l  correspondence  t o  h i s  c l i e n t  and 

would s eek  i n s t r u c t i o n s .  The t r a n s f e r  was s i gned  by t h e  p l a i n t i f f  

sometime a f t e r  December 8 ,  1989 b u t  he d i d  n o t  r e t u r n  it. The 

h a l f - c o s t s  o f  t h e  t r a n s a c t i o n  was never  s e n t  t o  t h e  vendor .  

I f  a s  t h e  p l a i n t i f f  con tends  t h e  agreement was s e n t  t o  John 

Graham f o r  h i s  p e r u s a l  and a p p r o v a l ,  why d i d  it t a k e  him s o  many 

months t o  r e t u r n  it. The answer t o  t h i s  q u e s t i o n  i s  s t i l l  o u t s t a n d -  

i ng .  

Michael  Thompson, Bank Manager, t e s t i f i e d  o f  two u n d e r t a k i n g s  

g iven  by Jamaica C i t i z e n ' s  Bank t o  pay t h e  ba l ance  o f  t h e  purchase  

p r i c e  i n  t h e  s a l e  o f  t h e  apar tment .  H e  s a i d  t h e r e  was no ev idence  

on t h e  r e l e v a n t  f i l e  t h a t  t h e  p l a i n t i f f  was a s k i n g  f o r  a  l o a n  

s i n c e  t h e r e  was no mortgage a p p l i c a t i o n  on f i l e .  , 

J e n n i f e r  Messado, Attorney-at-Law f o r  t h e  f i r s t  de f endan t  

was t h e  on ly  w i t n e s s  c a l l e d  on beha l f  o f  t h e  f i r s t  de f endan t .  

She t e s t i f i e d  t h a t  t h e  f i r s t  de f endan t  was deve lop ing  a  se t  o f  
I 

e l e v e n  apar tments  a t  Old Church Cour t  i n  Drumblair .  She knows 

S t an fo rd  Cocking f o r  a  c o n s i d e r a b l e  number o f  y e a r s .  

More p a r t i c u l a r l y  she  had a  p l a n  d i s p l a y e d  on h e r  w a l l  a t  

h e r  o f f i c e  and s t a n d a r d  form c o n t r a c t s  i n  r e l a t i o n  t o  t h e  development 



of Old Church Cour t .  E a r l y  i n  June  1989 and b e f o r e  1 4 t h  June  1989 

' S t a n f o r d  Cocking had d i s p l a y e d  g r e a t  i n t e r e s t  i n  pu rchas ing  an  a p a r t -  

ment i n  t h e  complex on beha l f  o f  t h e  p l a i n t i f f .  There were v e r y  few 

apar tments  l e f t  when he d i s p l a y e d  an  i n t e r e s t .  H e  looked a t  t h e  p l a n s ,  

took a  f a c t  s h e e t  and l e f t  t o  d e c i d e  what apar tment  he wanted. She 

dec ided  on t h e  p r i c e  o f  t h e  apar tment  w i t h  him which was $450,000 

p l u s  e s c a l a t i o n .  S t a n f o r d  Cocking p a i d  a  d e p o s i t  o f  $75,000.  

When he p a i d  t h e  d e p o s i t  she  unders tood t h e  apar tment  t o  be s o l d  

and t h a t  t h e  c o n t r a c t  i s  t o  be p repared  and s e n t  t o  h i s  Attorney-at-Law. 

The s t a n d a r d  form c o n t r a c t  would have been f i l l e d  i n  w i t h  t h e  p a r t i c u -  

l a r  apar tment  and t h e  name of  t h e  pu rchase r  p u t  i n .  When t h e  document 

marked 'Agreement f o r  S a l e '  was s e n t  t o  t h e  p l a i n t i f f ' s  Attorney-at- law 

it was s i gned  by t h e  f i r s t  de fendan t  and she  had w i tne s sed  t h e  s i g n a t u r e .  

She a g r e e s  t h a t  t h e  document was n o t  da t ed .  However, she  admi t t ed  

/"'-. 
w r i t i n g  i n  t h e  d a t e  - 22nd J anua ry ,  1990. The r ea son  she  wro t e  i n  

1 ' 
Ld t h e  d a t e  was because  t h a t  was t h e  t i m e  around which she  g o t  back t h e  

document. According t o  h e r  she  d a t e d  it because  it would n o t  be 

submi t t ed  f o r  stamp du ty  u n t i l  s i gned  by bo th  p a r t i e s .  

There was no i n d i c a t i o n  from S t a n f o r d  Cocking o r  h i s  

Attorney-at-Law t h a t  t h e  p l a i n t i f f  was i n  d i sagreement  w i t h  any o f  

t h e  t e r m s  o f  t h e  c o n t r a c t .  Ne i t he r  t h e r e  was any i n d i c a t i o n  t h a t  

no c o n t r a c t  was i n  e x i s t e n c e .  On t h e  c o n t r a r y  r e f e r e n c e  was made 

by t h e  p l a i n t i f f  t o  t h e  apar tment  a s  'my apa r tmen t l and  'my t i t l e ' .  

Under c ross -examina t ion  by M r .  Scharschmidt  Q.C.  she  s a i d  t h a t  t h e  

vendor had s i gned  t h e  document a f t e r  t h e  d e p o s i t  had been p a i d  by 

t h e  pu rchase r  a l t hough  she  r e p r e s e n t e d  i n  a  l e t t e r  t o  John Graham 

t h a t  t h e  vendor had n o t  s i gned  t h e  agreement.  She had done every-  

t h i n g  p o s s i b l e  t o  e n f o r c e  t h e  c o n t r a c t .  I t  i s  because  t h e  vendor 

had s i gned  why she  was u rg ing  t h e  pu rchase r  t o  s i g n .  

The fundamental  q u e s t i o n s  which a r i s e  f o r  d e t e r m i n a t i o n  a r e  

C:: t h e  fo l lowing :  

(1) Was t h e r e  an  o r a l  c o n t r a c t  o f  s a l e  o f  apar tment  

1 B  Old Church Road between t h e  p l a i n t i f f  and t h e  

f i r s t  de f endan t  i n  June ,  19891 

( 2 )  Was t h e r e  a  memorandum i n  w r i t i n g  s i gned  by t h e  

p a r t y  t o  be charged.  

( 3 )  Was t h e r e  a  l e g a l  t e r m i n a t i o n  o f  t h e  o r a l  c o n t r a c t .  



(4) Was t h e  p l a i n t i f f  by i t s  conduct  e s topped  from 

denying t h a t  an  o r a l  c o n t r a c t  suppor ted  by t h e  

memorandum i n  w r i t i n g  came i n  e f f e c t  i n  June  1989. 

( 5 )  Should S p e c i f i c  Performance be  g r a n t e d  t o  t h e  P l a i n t i f f .  

I now t u r n  t o  a  d e t e r m i n a t i o n  o f  t h e  f i r s t  q u e s t i o n .  

I. Was t h e r e  an  O r a l  Con t r ac t  f o r  S a l e  o f  t h e  apar tment?  

I t  seems t o  m e  t h a t  t h i s  i s s u e  can  e a s i l y  be d i sposed  o f .  

The i n t e n t i o n  o f  t h e  p a r t i e s  can  be  a s c e r t a i n e d  from what t h e y  d i d  

and s a i d  a t  t h e  r e l e v a n t  t i m e .  

The f i r s t  p o i n t  r a i s e d  by t h e  p l a i n t i f f ' s  a t t o r n e y  i s  t h a t  

t h e  p l a i n t i f f  e n t e r n e d  i n t o  a  w r i t t e n  c o n t r a c t  which speaks  f o r  i t s e l f .  

The c o n t r a c t  came i n t o  e f f e c t  on t h e  d a t e  s t a t e d  i n  t h e  c o n t r a c t  i . e .  

22nd January  1990,  s i n c e  it was t h e n  t h a t  t h e  agreement was execu t ed  

by bo th  p a r t i e s .  I n  my view, t h e  ev idence  o f  S t a n f o r d  Cocking i s  f a r  

from c r e d i b l e  and canno t  w i th s t and  any r ea sonab l e  o b j e c t i v e  a n a l y s i s .  

M r .  Cocking 's  demeanour i n c l u d i n g  h i s  unwi l l i ngnes s  t o  be  f r a n k  w i t h  

t h e  Cour t  demons t ra tes  q u i t e  c l e a r l y  t h a t  he i s  n o t  an  hones t  w i t n e s s .  

John Graham s a i d  t h a t  when he r e c e i v e d  t h e  agreement i n  June  1989 he 

d i s c u s s e d  it w i t h  Cocking. S t a n f o r d  Cocking s a i d  t h a t  he saw it orily 

i n  J anua ry  1990 when it was s igned  by t h e  p l a i n t i f f .  The ev idence  o f  

S t a n f o r d  Cocking i s  i n s i n c e r e .  A pe r son  w i t h  such e x p e r i e n c e  i n  r e a l  

e s t a t e  t r a n s a c t i o n s  would never  have p a i d  a  d e p o s i t  w i t h o u t  having 

agreed  t o  purchase  t h e  apar tment .  I have no d i f f i c u l t y  i n  f i n d i n g  

t h a t  t h e r e  was an o r a l  c o n t r a c t .  A formal  s a l e  agreement was concluded 

on 22nd J anua ry ,  1990, t h e  s i g n i f i c a n t  f e a t u r e  be ing  t h e  d a t e  i n s e r t e d  

by J e n n i f e r  Messado a s  t h e  d a t e  when t h e  agreement was r e t u r n e d .  

I canno t ,  however, f i n d  a s  a  f a c t  on t h e  ev idence  b e f o r e  m e  t h a t  t h e  

agreement between t h e  p a r t i e s  o r i g i n a t e d  on 22nd J anua ry ,  1990. 

That  was n o t  a  p o i n t  which was i n  anyone ' s  mind. The p a r t i e s  had 

come t o  an  o r a l  agreement from a s  f a r  back a s  June  1989 t h a t  t h e  

"' p a r t i e s  were conduc t ing  t h e i r  a f f a i r s  on t h e  b a s i s  o f  t h e  p a r t i a l l y  

completed agreement i n  w r i t i n g .  

A l l  t h e  l e t t e r s  w r i t t e n  on b e h a l f  of  t h e  f i r s t  de f endan t  by 
\ 

J e n n i f e r  Messado suppo r t  t h e  c o n t e n t i o n  o f  t h e  f i r s t  de f endan t  t h a t  

an o r a l  c o n t r a c t  f o r  t h e  s a l e  o f  t h e  apar tment  had been e n t e r e d  i n t o  

between t h e  p l a i n t i f f  and t h e  f i r s t  de f endan t  from t h e  1 4 t h  June 1989. 



. There i s  a b s o l u t e l y  no ev idence  o f  any e l e c t i o n  t o  t r e a t  t h e  

c o n t r a c t  a s  n o t  coming i n t o  e x i s t e n c e  b e f o r e  t h e  22nd J anua ry ,  1990. 

I n  p a r t i c u l a r  I f i n d  t h e  fo l lowing  f a c t s  which a r e  c l e a r  

i n d i c a t o r s  t h a t  b o t h  p a r t i e s  conducted themse lves  i n  a  manner which 

demonst ra ted  t h a t  a  c o n t r a c t  f o r  t h e  s a l e  o f  apar tment  1 B  Old Church 

Cour t  had been e n t e r e d  i n t o  from June  1 4 ,  1989. 

(1) The agreement on a  purchase  p r i c e  o f  $450,000. 

( 2 )  The i d e n t i f i c a t i o n  o f  t h e  p r o p e r t y  which was 

r e f l e c t e d  on t h e  r e c e i p t  a s  Apartment 1 B  Old Church 

Cour t .  

( 3 )  The payment o f  t h e  d e p o s i t  o f  $75,000 on June  1 4 ,  

1989. 

( 4 )  The unde r t ak ing  from Jamaica C i t i z e n ' s  Bank t o  pay 

t h e  ba l ance  o f  t h e  purchase  p r i c e  i n . t h e  sum of  

$375,000 d a t e d  t h e  3 1 s t  August ,  1989. 

( 5 )  The t e r m s  o f  t h e  unde r t ak ing ,  u s u a l l y  t h o s e  i n  

which it i s  s t a t e d  t h a t  t h e  bank r e q u i r e d  t h e  

d u p l i c a t e  c e r t i f i c a t e  o f  t i t l e  i n  t h e  name o f  t h e  

p l a i n t i f f  and ev idence  o f  up t o  d a t e  payments o f  

wa t e r  r a t e s ,  t a x e s ,  maintenance f e e s  and a  s a t i s -  

f a c t o r y  s u r v e y o r ' s  r e p o r t  and a l s o  t h e  d a t e  a t  which 

t h e  unde r t ak ing  e x p i r e d  which i s  3 1 s t  December, 1989. 

( 6 )  L e t t e r  d a t e d  22nd September, 1989 a d v i s i n g  John Graham 

t h a t  t h e  complex would be ready i n  s i x  t o  e i g h t  weeks 

and r e q u i r e d  c o n t r i b u t i o n  from t h e  p l a i n t i f f  f o r  t h e  

common a r e a .  

( 7 )  The forwarding o f  a  copy o f  t h e  d u p l i c a t e  c e r t i f i c a t e  

o f  t i t l e  t o  t h e  apar tment  r e g i s t e r e d  a t  Volume 1222 

F o l i o  473 t o  S t a n f o r d  Cocking. 

( 8 )  The forwarding o f  t h e  Quan t i t y  S u r v e y o r ' s  c e r t i f i c a t e  

t o  S t a n f o r d  Cocking s t a t i n g  t h e  e s c a l a t i o n  c o s t s .  

( 9 )  Sending o f  t h e  T r a n s f e r  i n  r e l a t i o n  t o  t h e  apar tment  

by J e n n i f e r  Messado t o  John Graham on December 8 ,  1989. 
\ 

(10)  The send ing  o f  t h e  Not ice  making Time of  t h e  Essence 

on 1 5 t h  J anua ry ,  1990. 

(11) The send ing  o f  t h e  a r c h i t e c t ' s  c e r t i f i c a t e  o f  

compliance.  



I n  my judgment t h e r e  was an  o r a l  agreement  e n t e r e d  i n t o  on 

1 4 t h  J u n e ,  1989 which was ev idenced  i n  w r i t i n g  and t h e  p a r t i e s  

c o n t i n u e d  t o  a c t  w i t h  each  o t h e r  i n  r e l a t i o n  t o  t h e  t e r m s  mentioned 

i n  t h e  agreement .  The mere f a c t  t h a t  t h e  d a t e  - 22nd J a n u a r y ,  1990 

was i n s e r t e d  i n  t h e  document d i d  n o t  i n  my view a l t e r  o r  change t h e  

o r a l  c o n t r a c t  between t h e  p a r t i e s  i n  J u n e  1989. There  i s  no e v i d e n c e  

t o  i n d i c a t e  whether  o r a l  o r  documentary t h a t  t h e  p a r t i e s  had 

changed t h e i r  o r i g i n a l  p o s i t i o n .  

The second q u e s t i o n  i s  s t a t e d  as fo l lows :  

11. Was t h e r e  a  memorandum i n  w r i t i n g  s i g n e d  by t h e  p a r t y  t o  

be charged?  

I t  i s  t r i t e  law t h a t  a n  o r a l  c o n t r a c t  f o r  t h e  s a l e  o f  l a n d  

i s  v a l i d .  The S t a t u t e  of  Frauds  does  n o t  r e n d e r  s u c h  c o n t r a c t s  

v o i d  b u t  mere ly  unenforceab le .  
r \ 

LI S e c t i o n  4 o f  t h e  S t a t u t e  o f  F rauds  r e q u i r e s  c o n t r a c t s  f o r  

t h e  s a l e  o f  l a n d  t o  be  evidenced by a  memorandum i n  w r i t i n g .  

The S e c t i o n  s t a t e s :  

"NO a c t i o n  may be  b rough t  upon any 
c o n t r a c t  f o r  t h e  s a l e  o r  o t h e r  
d i s p o s i t i o n  o f  l a n d  o r  any i n t e r e s t  
i n  l a n d ,  u n l e s s  t h e  agreement  upon 
which such a c t i o n  i s  b r o u g h t ,  o r  some 
memorandum o r  n o t e  t h e r e o f ,  i s  i n  w r i t i n g  
and s i g n e d  by t h e  p a r t y  t o  be  charged  o r  
by some o t h e r  pe r son  t h e r e u n t o  by him 
l a w f u l l y  a u t h o r i s e d . "  

The a u t h o r s  o f  C h e s h i r e  - Law of Modern Real  p r o p e r t y  - 1 3 t h  

E d i t i o n  a t  page 112 s t a t e s :  

"The c o n t r a c t  i t s e l f  need n o t  be  i n  
w r i t i n g .  A l l  t h a t  i s  r e q u i r e d  i s  t h a t  
b e f o r e  a n  a c t i o n  i s  b r o u g h t ,  t h e r e  
shou ld  be a  w r i t t e n  memorandum c o n t a i n -  
i n g  n o t  o n l y  t h e  terms o f  t h e  c o n t r a c t ,  
b u t  a l s o  a n  e x p r e s s  o r  i m p l i e d  r e c o g n i -  
t i o n  t h a t  a  c o n t r a c t  was a c t u a l l y  e n t e r e d  
i n t o .  " 

F u r t h e r  a t  page 115 it i s  s t a t e d  a s  r e g a r d s  t h e  memorandum 
f " \  

'L, r e q u i r e d  t o  s a t i s f y  t h e  S t a t u t e  o f  F rauds  t h a t :  

"The memorandum need n o t  be  i n  any 
p a r t i c u l a r  form ......... I n  f a c t  
any k i n d  o f  s i g n e d  document which 
c o n t a i n s  a l l  t h e  e s s e n t i a l  terms 
t h a t  have been a g r e e d  between t h e  
p a r t i e s  w i l l  s a t i s f y  t h e  s t a t u t e  ......... t h e  s i g n a t u r e  must be  t h a t  
o f  p a r t y  t o  be  charged  o r  h i s  a g e n t ,  
o r  i n  o t h e r  words, o f  t h e  d e f e n d a n t  
i n  t h e  a c t i o n .  I f ,  t h e r e f o r e ,  i n  a n  
agreement  between A and B t h e  memoran- 
dum s i g n e d  by A o n l y ,  it f o l l o w s  t h a t  
B can  e n f o r c e  t h e  c o n t r a c t ,  b u t  A canno t .  



Under t h e  s e c t i o n ,  t h e r e f o r e ,  i f  t h e r e  i s  an  o r a l  c o n t r a c t  

f o r  t h e  s a l e  o r  o t h e r  d i s p o s i t i o n  o f  l and ,  a  p a r t y  canno t  be sued  

on it u n l e s s  e i t h e r  he o r  h i s  l a w f u l l y  a u t h o r i s e d  a g e n t  has  s i gned  

a  memorandum o r  n o t e  o f  t h e  Con t r ac t*  Provided t h e  memorandum o r  n o t e  

c o n t a i n s  what i s  nece s sa ry  and provided it comes i n t o  e x i s t e n c e  

b e f o r e  a c t i o n  i s  brought ,  it i s  n o t  e s s e n t i a l  t h a t  it shou ld  have 

cl been p r epa red  a s  a  memorandum. The memorandum must se t  o u t  a s  

fo l lows :  

(1) The p a r t i e s  must be named. 

( 2 )  The s u b j e c t  m a t t e r  o f  t h e  c o n t r a c t  must be 

s p e c i f i e d .  

( 3 )  The memorandum must c o n t a i n  a l l  t h e  m a t e r i a l  

t e r m s  o f  t h e  c o n t r a c t .  

( 4 )  The memorandum must set  o u t  t h e  c o n s i d e r a t i o n  

o f  t h e  c o n t r a c t .  

What i s  r e q u i r e d  i s  ev idence  o f  some genuine  c o n t r a c t  between t h e  

p a r t i e s .  ~t i s  no u se  having what appea r s  t o  be  a  s u f f i c i e n t  

memorandum i f  i n  f a c t  t h e  p a r t i e s  have never  reached  a  r e a l  ag ree -  

ment. 

The memorandum may come i n t o  e x i s t e n c e  a f t e r  t h e  c o n t r a c t  

ha s  been formed and i n  Barkworth v .  Young (1856) 4 D r e w  I it was 

h e l d  t h a t  a  memorandum made ove r  f o u r t e e n  y e a r s  a f t e r  t h e  c o n t r a c t r  

su f  f i c e d .  

I t  t h e r e  f o l l ows  t h a t  once it i s  e s t a b l i s h e d  t h a t  t h e r e  was 

an o r a l  agreement between t h e  p a r t i e s  on June  1 4 ,  1989,  t h e  agree -  

ment which was e v e n t u a l l y  s i gned  by t h e  p a r t i e s  by J anua ry  1 8 ,  1990 

would be s u f f i c i e n t  t o  s a t i s f y  t h e  requ i rements  o f  t h e  S t a t u t e  o f  

Frauds.  

There i s  c o n t r a d i c t o r y  ev idence  a s  t o  whether  o r  n o t  t h e  

agreement enc lo sed  i n  t h e  l e t t e r  d a t e d  June 19 ,  1989 t o  t h e  

p l a i n t i f f ' s  At to rney  was s i gned  by t h e  Vendor. J e n n i f e r  Messado 

s a i d  t h a t  it was n o t  t h e  u s u a l  p r a c t i c e  i n  conveyancing t r a n s a c t i o n s  

f o r  t h e  agreement f o r  s a l e  t o  be s i gned  by' t h e  Vendor b e f o r e  t h e  

agreement was s i gned  by t h e  pu rchase r .  The u s u a l  p r a c t i c e  i s  f o r  

t h e  agreement t o  be s e n t  t o  t h e  pu rchase r  f o r  s i g n i n g  a f t e r  which 

it i s  r e t u r n e d  t o  t h e  v e n d o r ' s  At to rney  w i t h  t h e  d e p o s i t .  H e r  

ev idence  i s  t h a t  t h e  f i r s t  de fendan t  s i gned  t h e  agreement b e f o r e  



of  t h e  e s s e n c e  i n  r e s p e c t  o f  a l l  payments by t h e  p u r c h a s e r .  A s t a t e -  

ment o f  a c c o u n t  i n d i c a t i n g  t h e  e x a c t  sum r e q u i r e d  t o  s e t t l e  t h e  

b a l a n c e  purchase  p r i c e  was s e n t  t o  t h e  p l a i n t i f f ' s  a t t o r n e y  on 

December 8 ,  1989. The agreement  r e q u i r e d  t h e  p l a i n t i f f  t o  pay 

t h i s  sum by December 1 5 ,  1989. T h i s  sum was n o t  p a i d  on t h a t  d a t e .  

By way o f  Not ice  making Time o f  t h e  Essence  t h e  f i r s t  

c d e f e n d a n t  gave t h e  p l a i n t i f f  a n  a d d i t i o n a l  1 4  days  w i t h i n  which 

t o  comple te  t h e  c o n t r a c t .  T h i s  Not ice  may be r e g a r d e d  a s  f u r t h e r  

i n d u l g e n c e  b e i n g  g i v e n  t o  t h e  p l a i n t i f f .  

On J a n u a r y  30,  1990 t h e  agreement  was r e s c i n d e d  by t h e  f i r s t  

d e f e n d a n t .  The p l a i n t i f f  had s t i l l  n o t  p a i d  t h e  b a l a n c e  purchase  

p r i c e  and had n o t  r e t u r n e d  t h e  s i g n e d  I n s t r u m e n t  o f  T r a n s f e r  which 

had been s e n t  t o  it f o r  s i g n i n g .  The f a i l u r e  t o  r e t u r n  t h e  s i g n e d  

t r a n s f e r  r e n d e r e d  t h e  l e t t e r  o f  u n d e r t a k i n g  d a t e d  J a n u a r y  29,  1990 

p rov ided  by C i t i z e n s  Bank, t o t a l l y  w o r t h l e s s  s i n c e  t h e  Bank 's  under-  

t a k i n g  was t o  pay t h e  sum of  $375,000 upon r e c e i p t  o f  D u p l i c a t e  

C e r t i f i c a t e  o f  T i t l e  f o r  ......... d u l y  r e g i s t e r e d  i n  t h e  name o f  

Park  T r a d e r s  L imi ted  ........" There  c o u l d  be no such r e g i s t r a t i o n  

e f f e c t e d  on t h e  C e r t i f i c a t e  o f  T i t l e  u n t i l  and u n l e s s  t h e  T r a n s f e r  

had been r e t u r n e d .  I t  was a d m i t t e d  by t h e  p l a i n t i f f  t h a t  t h e  

t r a n s f e r  was s t i l l  i n  t h e i r  p o s s e s s i o n  and was n e v e r  a t  any t i m e  

s e n t  t o  t h e  f i r s t  d e f e n d a n t ' s  A t t o r n e y s .  A g a i n s t  t h a t  background 

it canno t  be s a i d  t h a t  t h e  p l a i n t i f f  was a t  a l l  m a t e r i a l  t i m e s  

r eady  w i l l i n g  and a b l e  t o  comple te  t h e  agreement .  On t h e  c o n t r a r y  t h e  

f i r s t  d e f e n d a n t  was i n  a  p o s i t i o n  t o  comply w i t h  i t s  o b l i g a t i o n s  

under t h e  c o n t r a c t .  The o n l y  o b s t a c l e  i n  t h e  way of  t h e  p l a i n t i f f  

o f  e f f e c t i n g  t h e  a c t u a l  t r a n s f e r  o f  t i t l e  do t h e  p l a i n t i f f  a t  t h e  

d a t e  t h e  c o n t r a c t  was t e r m i n a t e d  would have been t h e  f a i l u r e  on t h e  

p a r t  of  t h e  p l a i n t i f f  t o  r e t u r n  t h e  s i g n e d  t r a n s f e r .  

f-*-, , Much a s s i s t a n c e  i s  d e r i v e d  from t h e s e  a u t h o r i t i e s  c i t e d b y  
i..-.+j 

t h e  d e f e n d a n t s '  A t t o r n e y s .  

BarnsleylsCOnveyancing Law and P r a c t i c e  3 r d  E d i t i o n ,  page 

374 where it i s  no ted  i n  r e l a t i o n  t o  c o n t r ~ c t s  i n  w h i c h l t i m e  i s  

e x p r e s s l y  s t a t e d  t o  be of  t h e  e s s e n c e :  

"Here t h e  r u l e  i s  s t r i c t .  F a i l u r e  
t o  comple te  on t h e  due d a t e  c o n s t i t u t e d  
a  fundamental  b reach  of  c o n t r a c t  bo th  a t  
l a w  and i n  e q u i t y .  The p a r t y  a t  f a u l t  



I t  i s  t h e  c o n t e n t i o n  o f  t h e  f i r s t  de f endan t  t h a t  t h e  p l a i n t i f f  

i s  es topped  from denying t h a t  a  v a l i d  o r a l  c o n t r a c t  f o r  t h e  s a l e  o f  

t h e  apar tment  d i d  e x i s t  from June  1 4 ,  1989. 

The fo l l owing  conduct  o f  t h e  p l a i n t i f f  i s  r e l i e d  on: 

(1) I t  p a i d  a  d e p o s i t  on t h e  apar tment  on t h e  1 4 t h  June  

1989. 

( 2 )  I t ' s  bank, a c t i n g  on i t s  i n s t r u c t i o n s ,  gave a n  under-  

t a k i n g  t o  pay t h e  ba l ance  o f  t h e  purchase  p r i c e  from 

t h e  3 1 s t  o f  August ,  1989. 

( 3 )  I t  r e c e i v e d  a t  l e a s t  n i n e  l e t t e r s  from t h e  f i r s t  

de f endan t ,  du r ing  t h e  p e r i o d  June ,  1989 and J a n u a r y ,  

1991, some o f  which c l e a r l y  i n d i c a t e d  t h a t  t h e  f i r s t  

de f endan t  was a c t i n g  on t h e  promise t h a t  a  v a l i d  

c o n t r a c t  f o r  t h e  s a l e  o f  t h e  apar tment  e x i s t e d  

and it never  den ied  even once t h a t  such  a  c o n t r a c t  

e x i s t e d .  

( 4 )  The f i r s t  de f endan t  a c t e d  on t h e  r e l i a n c e  it p l a c e d  

on t h e  conduct  o f  t h e  p l a i n t i f f  and a l t e r e d  i t s  own 

p o s i t i o n  i n  many ways. 

I a c c e p t  t h e  submiss ion o f  M r s .  Benka CokerQ.C., that  t h e  

p l a i n t i f f  i s  i n  b r each  o f  t h e  p r i n c i p l e  o f  e q u i t a b l e  e s t o p p e l .  

A s s i s t a n c e  i s  d e r i v e d  from t h e  fo l l owing  s t a t e m e n t  i n  t h e  t e x t  
\, 

\-1; S p e c i f i c  Performance by Jones  and Goodhart a t  page 17 .  

" H e  who made an unequ ivoca l  a s su r ance  
t o  a n o t h e r  cou ld  n o t  a c t  i n c o n s i s t e n t l y  
w i t h  it i f  t h e  promisee had a l t e r e d  h i s  
p o s i t i o n  and it would b e i n e q u i t a b l e  f o r  
t h e  promisor t o  e n f o r c e  h i s  r i g h t " .  

I ho ld  on t h e  ev idence  b e f o r e  m e  t h a t  t h e  p l a i n t i f f  i s  

es topped  from denying t h a t  an o r a l  c o n t r a c t  e x i s t e d  from June  1989 

which was suppor ted  by a  memorandum i n  w r i t i n g .  

v. - Should S p e c i f i c  Performance be  g r a n t e d  t o  t h e  
P l a i n t i f f ?  

I t u r n  now t o  t h e  q u e s t i o n  o f  whether  t h i s  Cour t  ough t  t o  

g r a n t  S p e c i f i c  Performance t o  t h e  p l a i n t i f f  based upon t h e  C o u r t ' s  
\ 

e q u i t a b l e  j u r i s d i c t i o n .  

The p l a i n t i f f  ha s  been unab le  t o  p rov ide  t h i s  Cour t  w i t h  a  

s a t i s f a c t o r y  e x p l a n a t i o n  f o r  t h e  seven month d e l a y  i n  having t h e  



agreemefit signed by itself despite repeated requests sent to it 

by ~ennifer Messado. It is significant to note that despite the 

many letters sent by Jennifer Messado to John Graham from June 19, 

1989 to December 8, 1989 the first and only response which she ever 

received Erom John Graham was his letter dated January 18, 1990 when 

the agreement for sale which was sent to him seven months earlier 

n was eventually returned executed by the plaintiff. 

L' In Howe v. Smith (1881-5) ALL E.R. 201 the issue before 

the Court of Appeal related to the failure on the part of a 

purchaser to comply with the terms of an agreement for sale. The 

relevant facts are set out by Fry C.J. at page 210: 

"The contract was entered into on March 
24, April 24 being fixed for completion ............ April 24 arrived, but the 
draft conveyance had not been sent, and 
the vendor pressed for completion, but 
in vain. It appears that on June 20, 
the vendor agreed to give a month's 
notice for completion on the purchaser 
agreeing to pay certain costs (to which 
the purchaser assented). Having regard 
to all that had occurred before, I consi- 
der that the expiration of this month was 
the latest time at which the purchaser 
could require the vendor to accept his 
purchase money and complete. The month 
expired and no payment was made, though 
this action was begun shortly afterwards, 
I do not find that any tender of payment ......... has ever been made.. In a word, 
the purchaser has in my opinion, been 
guilty of such delay, whether measured 
by the rules of equity or of equity, as 
deprives him of his right to specific 
performance and of his right to main- 
tain an action for damages and under 
the circumstances I hold that the 
purchaser has no right to recover his 
deposit. " 

In Stickney v. Keeble and Another (1915) A.C. 386 Lord Parker 

in addressing the relevance of the conduct of parties to a contract 

when determining the question of whether or not specific performance 

ought to be granted, said at pages 418 - 419: 
"Again although the vendor's conduct may 
not, under the circumstances, be alone 
sufficient to disentitle him to specific 
performance, yet if he has been guilty 
of unnecessary delay, and the purchaser 
has served him with notice limiting a 
time at the expiration of which he will 
treat the contract at an end, equity 
will not, after the expiration of such 
time provided it is a reasonable time, 
enforce specific performance or restrain 
an action at law ........ The fact that 
the purchaser has continually been press- 
ing for completion, or has before given 



s i m i l a r  n o t i c e s  which he h a s  waived,  o r  t h a t  
it i s  s p e c i a l l y  i m p o r t a n t  t o  him t o  o b t a i n  
e a r l y  comple t ion ,  a r e  e q u a l l y  r e l e v a n t  f a c t s :  ......... Indeed t h e  dominant p r i n c i p l e  h a s  
always been t h a t  e q u i t y  w i l l  o n l y  g r a n t  
s p e c i f i c  performance i f ,  under  a l l  t h e  circum- 
s t a n c e s ,  it  i s  j u s t  and e q u i t a b l e  s o  t o  do. 
I t  would be  u n j u s t  and i n e q u i t a b l e  t o  a l l o w  
t h e  vendor t o  p u t  forward  h i s  own unnecessa ry  
d e l a y  i n  t h e  f a c e  o f  t h e  p u r c h a s e r ' s  f r e q u e n t  
r e q u e s t s  f o r  e x p e d i t i o n  a s  a  ground f o r  a l low-  
i n g  him f u r t h e r  t i m e  o r  a s  r e n d e r i n g  t h e  t i m e  
l i m i t e d  by such a  n o t i c e  a s  t h a t  t o  which I 
have r e f e r r e d  a s  unreasonab le  t ime ."  

The a u t h o r i t i e s  c l e a r l y  demons t ra te  t h a t  d e l a y  on t h e  p a r t  

o f  a  p a t t y  t o  a  c o n t r a c t  i s  a  r e l e v a n t  f a c t o r  f o r  t h e  C o u r t  t o  

c o n s i d e r  when d e t e r m i n i n g  whether  o r  n o t  t o  g r a n t  s p e c i f i c  

performance.  I n  my view t h e  p l a i n t i f f  i s  g u i l t y  o f  g r o s s  i n e x c u s a b l e  

and u n r e a s o n a b l e  d e l a y  i n  t h e  performance o f  i t s  o b l i g a t i o n s  under  

t h e  c o n t r a c t .  The f i r s t  d e f e n d a n t  f o r  a  p e r i o d  o f  seven months 

c o n t i n u e d  t o  p r e s s  t h e  p l a i n t i f f  t o  comply w i t h  t h e  t e r m s  o f  t h e  
{--', 
L l  agreement  b u t  w i t h o u t  s u c c e s s .  The p l a i n t i f f  i s  t h e r e f o r e  n o t  

e n t i t l e d  t o  any e q u i t a b l e  r e l i e f  from t h i s  Cour t .  

F u r t h e r  i n  Casey v .  whawrawh.axa Haimona 1920 - 21 NZLR 455, 

t h e  Cour t  o f  Appeal o f  N e w  Zealand had t o  d e c i d e  whether  t h e  p l a i n t i f f  

was e n t i t l e d  t o  a n  o r d e r  f o r  s p e c i f i c  performance i n  l i g h t  o f  h i s  

d e l a y  i n  f i l i n g  t h e  a c t i o n .  The c o n t r a c t  f o r  s a l e  i n  q u e s t i o n  was 

d a t e d  October  1 8 ,  1919. The a p p e l l a n t ' s  r e p u d i a t i o n  o f  t h e  

. . c o n t r a c t  t o o k  p l a c e  i n  November 7 ,  1919 fo l lowed  by a  r e f u s a l  by him 

on December 11 t o  a c c e p t  t h e  c a s h  payab le  on comple t ion  when it was 

t e n d e r e d  t o  him by t h e  Respondent.  The Respondent lodged a  c a v e a t  

t o  p r o t e c t  h i s  i n t e r e s t  on A p r i l  1, 1920. The w r i t  was n o t  i s s u e d  

u n t i l  J u l y  1 7 ,  1920. Sim C . J .  s t a t e d  a t  page 462: 

"A p a r t y  canno t  c a l l  upon a  Cour t  o f  
e q u i t y  f o r  s p e c i f i c  performance" s a i d  
Lord Alvanley ,  MR i n  Milward v .  Thane t ,  
" u n l e s s  he  h a s  shown h imse l f  r e a d y ,  
d e s i r o u s ,  prompt and e a g e r " .  T h i s  s t a t e -  
ment o f  t h e  law was quo ted  w i t h  a p p r o v a l  
by Cot ton  LJ i n  d e l i v e r i n g  t h e  judgment 
o f  t h e  Cour t  o f  Appeal i n  M i l l s  v .  Haywood ......... I t  i s  a  q u e s t i o n  i n  each  c a s e  
o f  what i n  t h e  c i r c u m s t a n c e s  i s  a  reason-  
a b l e  t i m e ,  and n o t  whether  t h e  d e l a y  h a s  
been one o f  twe lve  months o r  any d e f i n i t e  
number o f  months: Huxham v. ,  Llewe,llyn. 
I n  Wilson v .  Moir and Dryden v.  ~ o i r  t h e  
c o n t r a c t s  were f o r  s a l e  o f  l and .  I n  t h e  
f i r s t  named c a s e  a n  e x p l a i n e d  d e l a y  f o r  
n i n e  months was h e l d  t o  b e  a  b a r  t o  
s p e c i f i c  performance.  I n  t h e  o t h e r  c a s e  
a  s i m i l a r  d e l a y  f o r  o v e r  f o u r  months was 
h e l d  t o  be  f a t a l .  



I n  t h e  p r e s e n t  c a s e  t h e  agreement f o r  s a l e  was t e rmina t ed  

on January ,  30,  1990 b u t  t h e  s u i t  was n o t  f i l e d  u n t i l  27th  J u l y ,  

1990 - a  pe r iod  of  approximate ly  s i x  months a f t e r  t e r m i n a t i o n .  

I n  my judgment t h i s  f u r t h e r  d e l a y  i n  f i l i n g  t h e  s u i t  provide8 an 

a d d i t i o n a l  reason  why t h i s  Cour t  ought  n o t  t o  e x e r c i s e  i t s  

d i s c r e t i o n  i n  t h e  P l a i n t i f f ' s  favour  by g r a n t i n g  t h e  e q u i t a b l e  

c1 r e l i e f  o f  s p e c i f i c  performance. 

Accordingly I am n o t  s a t i s f i e d  t h a t  t h e  e q u i t a b l e  remedy 

o f  S p e c i f i c  Performance o r  Damages should  be g r a n t e d  i n  t h i s  c a s e  

and I t h e r e f o r e  d i s m i s s  t h e  c a s e  o f  t h e  p l a i n t i f f  and g r a n t  t h e  

d e c l a r a t i o n s  sought  by t h e  f i r s t  ( I e f e n d ~ n t  a s  under:  

( a )  A Dec l a r a t i on  t h a t  a  v a l i d  and e n f o r c e a b l e  c o n t r a c t  

came i n t o  e x i s t e n c e  between t h e  p l a i n t i f f  and t h e  

f i r s t  de fendan t  on around t h e  1 9 t h  June 1989 a f t e r  

t h e  d e p o s i t  of  $75,000 was pa id  by t h e  p l a i n t i f f  

t o  t h e  f i r s t  d e f e n d a n t ' s  Attorney's-at-Law and a f t e r  

t h e  f i r s t  de fendan t  had executed t h e  memorandum i n  

w r i t i n g  c o n t a i n i n g  a l l  t h e  m a t e r i a l  t e r m s  of t h e  

s a i d  Agreement f o r  S a l e .  

( b )  A D e c l a r a t i o n  t h a t  t h e  f i r s t  de fendan t  had a  r i g h t  

i n  law t o  i s s u e  t h e  Not ice  Making Time o f  t h e  Essence 

o f  t h e  Con t r ac t  da t ed  t h e  1 6 t h  J anua ry ,  1990 and t h a t  

t h e  s a i d  Not ice  was v a l i d  and e f f e c t i v e  i n  law. 

( c )  A D e c l a r a t i o n  t h a t  t h e  F i r s t  Defendant had a  r i g h t  

i n  law t o  r e s c i n d  t h e  s a i d  c o n t r a c t  on t h e  30th  

January ,  1990. 

; ( d l  A D e c l a r a t i o n  t h a t  t h e  s a i d  r e s c i s s i o n  on t h e  30 th  

January ,  1990 was v a l i d  and e f f e c t i v e  o r  a l t e r n a t i v e -  

l y  r e s c i s s i o n  of  t h e  s a i d  agreement. 

( e )  A D e c l a r a t i o n  t h a t  i n  l i g h t  o f  t h e  f a c t s  and t h e  

p r o v i s i o n s  o f  paragraph 1 4 ( b )  of t h e  s a i d  Agreement, 

t h e  f i r s t  de fendan t  had a  r i g h t  i n  law t o  r e s c i n d  

t h e  s a i d  c o n t r a c t .  \ 

( f )  A D e c l a r a t i o n  t h a t  t h e  p l a i n t i f f ' s  d e l a y  i n  complet ing 

t h e  s a i d  s a l e  was s o  g r o s s  and unreasonab le  a s  t o  

wa r r an t  t h e  f i r s t  d e f e n d a n t ' s  t e r m i n a t i o n  of  t h e  

s a i d  c o n t r a c t .  

( g )  I n  a l l  t h e  circums' tances it would no t  be j u s t  and e q u i t a b l e  

t o  g r a n t  t h e  remedy of  spec i - f i c  per5ormance. 



The Case of  t h e  Second Defendant 

On February 26, 1990 t h e  f i r s t  defendant  e n t e r e d  i n t o  an 

agreement w i th  t h e  second defendant  t o  s e l l  and t h e  second 

defendant  t o  purchase t h e  r e l e v a n t  premises f o r  t h e  sum of  

$600,000. There have been no a l l e g a t i o n s  i n  t h e  p l a i n t i f f ' s  

p lead ings  nor  has  any evidence been adduced be fo re  t h i s  Court  t o  

e s t a b l i s h  any compl ic i ty  on t h e  p a r t  of  t h e  defendants  i n  e n t e r i n g  

i n t o  t h i s  agreement. The test imony of Roger ~ i n d s  on t h e  second 

de fendan t ' s  beha l f  i n d i c a t e s  t h a t  t h i s  s a l e  was an arm's  l e n g t h  ' 

t r a n s a c t i o n  between unconnected p a r t i e s .  

The purchase p r i c e  i n  r e s p e c t  of  t h i s  second agreement, 

was pa id  i n  f u l l  by t h e  second defendant  onMay, 1 4 ,  1990. The 

second defendant  was g iven  possess ion  of  t h e  apartment on March, 

1 9 ,  1990 and i s  s t i l l  i n  occupat ion of t h e  p rope r ty .  The second 

defendant  has  n o t  breached any of t h e  terms of  t h e  agreement and 

has no t  been g u i l t y  of  any de l ay  o r  f a i l u r e  t o  complete i t s  ob l iga -  

t i o n s  under t h e  c o n t r a c t .  The i n a b i l i t y  of  t h e  f i r s t  defendant  t o  

complete i s  due s o l e l y  t o  t h e  e x i s t e n c e  of a  cavea t  which was 

lodged a t  t h e  o f f i c e  of t h e  R e g i s t r a r  of T i t l e s  on t h e  p l a i n t i f f ' s  

beha l f  on February 8 ,  1990. 

I conclude t h a t  s i n c e  t h e  c o n t r a c r  between t h e  f i r s t  defendant  

and t h e  p l a i n t i f f  was l e g a l l y  t e rmina ted  by t h e  f i r s t  defendant  

on January 30, 1990, t h e  f i r s t  defendant  was e n t i t l e d  i n  law t o  

e n t e r  i n t o  t h e  agreement w i th  t h e  Second Defendant. 

There i s  a  v a l u a t i o n  r e p o r t  da t ed  June 1 2 ,  1997 prepared  

by David D e l i s s e r  and Assoc ia tes  i n  r e s p e c t  of  t h e  apartment.  

The c u r r e n t  market va lue  of t h e  apartment i s  s t a t e d  t o  be  $3,108,000. 

I n  t h e  c i rcumstances  I g r a n t  t h e  fol lowing:  

( a )  A Dec la ra t ion  t h a t  t h e  c o n t r a c t  f o r  t h e  s a l e  of 

t h e  s a i d  premises t o  t h e  P l a i n t i f f  was resc inded  

by t h e  F i r s t  Defendant. 

( b )  A ~ e c l a r a t i o n  t h a t  t h e  c o n t r a c t  f o r  t h e  s a l e  of 

t h e  s a i d  premises t o  t h e  Seqond Defendant i s  v a l i d  

and enforceab le .  

( c )  An o r d e r  t h a t  t h e  P l a i n t i f f  do cause  t h e  Caveat 

lodged by N .  Resor t  Limited on t h e  8 t h  day of  



February ,  1 9 9 0  a g a i n s t  t h e  T i t l e  t o  t h e  s a i d  

premises  t o  be withdrawn. 

Summary 

For t h e  r ea sons  g iven  I would d i s m i s s  t h e  p l a i n t i f f ' s  

a c t i o n .  Accordingly ,  I g i v e  judgment f o r  t h e  F i r s t  and Second 

Defendants  a g a i n s t  t h e  p l a i n t i f f  and r e f e r  t o  t h e  abovementioned 

D e c l a r a t i o n s  and Order .  

Cos t s  

Both Defendants  w i l l  r e cove r  t h e i r  c o s t s  from t h e  P l a i n t i f f  

i n c l u d i n g  t h e  c o s t s  which t h e  F i r s t  Defendant may have t o  pay t o  

t h e  Second Defendant  a s  a  consequence o f  t h e  lodg ing  o f  a  c a v e a t  

by t h e  P l a i n t i f f  a g a i n s t  t h e  t i t l e  t o  t h e  s u b j e c t  p r o p e r t y  and 

t h e  F i r s t  Defendan t ' s  consequent  l i a b i l i t y  t o  r e g i s t e r  t h e  t r a n s f e r  

t o  t h e  second defendan t .  

A l l  t h e s e  c o s t s  t o  be agreed  o r  t axed .  

I t  on ly  remains  f o r  m e  t o  thank  l e a r n e d  Counsel  on bo th  s i d e s  

f o r  t h e  c l e a r  and o r d e r l y  manner i n  which t h e  arguments were 

conducted.  T h e i r  i n v a l u a b l e  a s s i s t a n c e  h a s  c o n s i d e r a b l y  reduced 

t h e  burden o f  my t a s k .  



t h e  p l a i n t i f f  d i d  i n  t h i s  c a s e  because  t h e  d e p o s i t  had a l r e a d y  

been pa id .  On t h e  c o n t r a r y ,  John Graham s a i d  t h a t  t h e  agreement 

s e n t  t o  him was n o t  s i gned  by t h e  vendor.  H e  sough t  t o  s u p p o r t  

t h i s  ev idence  by r e l y i n g  on a  document p u r p o r t i n g  t o  be a  copy o f  

t h a t  which was s e n t  t o  him on June 19 ,  1989. Under c ross -examina t ion  

it became u n c e r t a i n  whether  t h e  document cou ld  be c o n s i d e r e d  t o  be 

a  copy o f  t h e  agreement which was be ing  r e l i e d  on by t h e  p l a i n t i f f  

i n  l i g h t  o f  t h e  d i s p a r i t y  i n  t h e  p l a c e s  where t h e  names o f  t h e  

p a r t i e s  and o t h e r  p a r t i c u l a r s  o f  t h e  c o n t r a c t  had been i n s e r t e d .  

I t  i s  s i g n i f i c a n t  t o  obse rve  t h a t  t h e  document r e l i e d  on by John 

Graham was r e v e a l e d  by t h e  p l a i n t i f f  f o r  t h e  f i r s t  t i m e  a t  t h e  t r i a l .  

I n  a l l  t h e  c i rcumstances  I am i n c l i n e d  t o  t h e  view and I s o  

f i n d ,  t h a t  t h e  agreement which was forwarded t o  t h e  p l a i n t i f f  on 

June  19 ,  1989 was s i gned  by t h e  vendor .  My conc lu s ion  d e r i v e d  

a s s i s t a n c e  from t h e  fo l lowing :  

(1) The d e p o s i t  o f  $75,000 had been pa id .  

( 2 )  An unde r t ak ing  t o  pay t h e  ba l ance  was g iven  by 

t h e  p l a i n t i f f  from t h e  3 1 s t  August,  1989. 

( 3 )  The f i r s t  de f endan t  f o r  t h e  e n t i r e  p e r i o d  between 

1 4 t h  June ,  1989 t o  30 th  J anua ry ,  1990 r ega rded  

i t s e l f  a s  having been bound by t h e  c o n t r a c t  and 

conducted i t s e l f  a s  such i n  t h a t  it s a t i s f i e d  

a l l  i t s  o b l i g a t i o n s  under t h e  c o n t r a c t .  

F i n a l l y ,  I r e j e c t  t h e  submiss ion o f  t h e  p l a i n t i f f ' s  At to rney  

t h a t  assuming t h e r e  was an o r a l  c o n t r a c t  and assuming t h e  document 

had been s i gned  by t h e  vendor t h e  c o n t r a c t  was n o t  t he r eby  r ende red  

e n f o r c e a b l e .  The c o n t r a c t  would be merely e n f o r c e a b l e  by t h e  pu rchase r  

a g a i n s t  t h e  vendor ,  and n o t  by t h e  vendor a g a i n s t  t h e  pu rchase r .  

T h i s  i n t e r p r e t a t i o n  o f  t h e  law i s  e r roneous .  A s  t h e  law c l e a r l y  

demons t ra tes  t h e  memorandum must have been s i gned  by t h e  p a r t y  

a g a i n s t  whom t h e  a c t i o n  i s  brought .  I t  i s  t h e r e f o r e  a  requ i rement  

which t h e  p a r t y  i n s t i t u t i n g  t h e  a c t i o n  i s  r e q u i r e d  t o  s a t i s f y  and 

n o t  one which t h e  p a r t y  who ha s  been sued s u s t  s a t i s f y  i n  o r d e r  t o  

a f f i r m  t h e  e x i s t e n c e  o f  t h e  c o n t r a c t .  

111. Was t h e r e  a  l e q a l  t e r m i n a t i o n  of  t h e  Con t r ac t ?  

The p e r i o d  f o r  complet ion  o f  t h e  c o n t r a c t  was e x p r e s s l y  

p rov ided  f o r  i n  Clause  4 o f  t h e  agreement.  I n  additifin Clause 14 (b)nnde t k  



c a n n o t  e n f o r c e  t h e  c o n t r a c t  s p e c i f i c a l l y ,  
whereas  t h e  o t h e r  p a r t y  i s  f r e e  t o  p u r s u e  
h i s  remedies  f o r  t h e  b reach .  Thus he may 
e lec t  t o  r e s c i n d  t h e  c o n t r a c t  on t h e  v e r y  
n e x t  day ,  i f  he chooses. ' '  

Now i n  Union Eag le  Limi ted  v.  Golden Achievement L imi ted  (1997) 

3 ALL E.R. 215 P.C., t h e  a p p e l l a n t  p u r c h a s e r  e n t e r e d  i n t o  a  w r i t t e n  

c o n t r a c t  from t h e  responden t  vendor  and p a i d  a  d e p o s i t .  The c o n t r a c t  

p rov ided  t h a t  t i m e  was o f  t h e  e s s e n c e  i n  e v e r y  r e s p e c t  o f  t h e  

c o n t r a c t .  The p u r c h a s e r  was t e n  minu tes  l a t e  i n  t e n d e r i n g  cheques  

f o r  t h e  purchase  money and r e l e v a n t  documents f o r  comple t ion .  

I t  was h e l d  by t h e  P r i v y  Counc i l  t h a t  i n  t h e  absence  o f  conduc t  

amounting t o  a  wa ive r  o r  e s t o p p e l ,  t h e  C o u r t s  would n o t  i n t e r v e n e  

t o  p r o v i d e  a n  e q u i t a b l e  remedy such a s  s p e c i f i c  performance i n  

c a s e s  o f  r e s c i s s i o n  o f  a n  o r d i n a r y  c o n t r a c t  of  s a l e  o f  l a n d  f o r  

f a i l u r e  t o  comply w i t h  a n  e s s e n t i a l  c o n d i t i o n  a s  t o  t i m e ,  s i n c e  

t h e  purpose  o f  t h e  r i g h t  t o  r e s c i n d  was t o  f r e e  t h e  p r o p e r t y  f o r  

r e s a l e  and t o  e n a b l e  t h e  vendor t o  know w i t h  c e r t a i n t y  t h a t  he  was 

e n t i t l e d  t o  r ese l l ,  which,  i n  a  r i s i n g  marke t ,  c o u l d  be  b o t h  a  

v a l u a b l e  and a  v o l a t i l e  r i g h t .  

I n  t h e  i n s t a n t  c a s e  t h e r e  was no e v i d e n c e  o f  conduc t  amounting 

t o  a  wa ive r  o r  e s t o p p e l  on t h e  p a r t  o f  t h e  f i r s t  d e f e n d a n t .  I t  t h e r e -  

f o r e  fo l lowed  t h a t  a s  t h e  t i m e  f o r  performance o f  t h e  c o n t r a c t  had 

p a s s e d ,  performance o f  t h e  c o n t r a c t  by t h e  p u r c h a s e r / p l a i n t i f f  was 

no l o n g e r  p o s s i b l e .  I conc lude  t h e r e f o r e  t h a t  t h e  p u r c h a s e r  c o u l d  

n o t  shoy a  r e a d i n e s s  and w i l l i n g n e s s  t o  c o m p l e t e e i t h e r  on t h e  

day f i x e d  o r  w i t h i n  a  r e a s o n a b l e  t i m e  a f t e r .  I reject  t h e  p l a i n t i f f ' s  

c o n t e n t i o n  t h a t  t h e  1 4  day p e r i o d  i n d i c a t e d  i n  t h e  N o t i c e  had one  

day l e f t  f o r  e x p i r a t i o n  s i n c e  t h e  n o t i c e  c l e a r l y  s t a t e d  t h a t  t h e  

t i m e  g i v e n  was w i t h i n  1 4  days .  I f i n d  on t h e  c o n t r a r y  a  p r o t r a c t e d  

d e f a u l t  on t h e  p u r c h a s e r ' s  p a r t  d e s p i t e  t h e  urgency o f  t h e  vendor  

{-., a s  i n  my view j u s t i f i e d  t h e  vendor i n  t r e a t i n g  t h e  p u r c h a s e r  a s  

f. .. -, r e f u s i n g  t o  comple te  n o t w i t h s t a n d i n g  h i s  p r o t e s t a t i o n s  o f  good 

i n t e n t i o n s  f o r  t h e  f u t u r e .  

The vendor  was j u s t i f i e d  i n  r e s c i n d i n g  t h e  c o n t r a c t .  
\ 

I V .  - Wasthe  P l a i n t i f f  by i t s  conduct  e s t o p p e d  from 
denying t h a t  an o r a l  c o n t r a c t  s u p p o r t e d  by t h e  
memorandum i n  w r i t i n g  came i n  e f f e c t  i n  J u n e ,  
1989? 


