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IN THE SUPREME COURT OF JUDICATURE OF JAMALCH
IN COMMON LAW
SUIT NO. C.L. P.212 OF 1987
BETWEEN POGAS DISTRIBUTORS LIMITED PLAINTIFF
AND CLINTON GRANT 1ST DEFENDANY
AND WILLIAM BERWARD 2ND DEFENDANY

Mr. Norman Davis imstructed by Myers, fletcher & Gordon for
the Plaintiff.

Mr. Garth McBean instructed by Dunn, Cox & Orrett for Deferdants.

CONSOLIDATED WITH

SUIT NO. C.L. ¥.022 OF 1993

BETWEEN OSWALD K. FRANCIS PLAINTIFY
AND CLINTON GRANT 18T DEFENDANT
AND WILLIAM BERNARD ZND DEFENDANT

Mr, Norman Davis instructed by Myers, Fletcher & Goxrdon for Plaintiff.

Mr. Garth McBean instructed by Dunn, {lox & (rrett for Defendants.
CONSOLIDATED WITH

SUIT NO. C.L. M.038 OF 19593

BETWEEN FREDA CLAIRE MCKITTY PLATIRT I
AND POGAS DISTRIBUTOR LTD. 1T DEFENDANT
AND 0.K, FRANCIS 2HD DEFENDAWT
AND ROBINSON'S CAR RENTAL LTD. 3RD DEFENDANT
AND DENVE SMITH 47TH DEFENDANT
AND WILLIAM BERNARL 5TH DEFENDANT
AND CLINTON GRANT 6TH DEFENDANT

Mr. John Graham & Mr. Hector Robinson instrucied by Broderick &
Graham for Plaintiff.

Mr. Norman Davis instructed by Myers, Fletchex & Gordon for 1st &
2nd Defendant.

Mr. Patrick Bailey for 3rd & 4th Defendants.

Mr. Garth McBean instructed by Dunn Cox & Orrett fox 5th & 6th
Defendants.

HEARD: November 23, 24, 25, 26, & Decemhor
13, 15, 16, 1953, Januwary 28, 199«
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CORAM: LANGRIN, J.

These acticns were consclidated: The plaintiff Pogas
Distributcrs Limited is the cwner cof a Pick-Up which was being
driven by Oswald Francis with Freca McKitty as passenger. A mctor
van owned by William Bernard and driven by Clinton Grant allegedly
caused the Pick-Up to enter intce a skid and collided with a motor
trick owned by kobinscn®s Ceor hental onimited and driven by Denve
Smith,

it the outset «f the trial Learned Counsel fcr the plaintiff
McKitty announced a discontinuance of the acticn against the 3rd
an: 4th defendants.

On the 7th February, 1987 at appreximately 2:30 p.m. the
prlaintiff’'s Company Lada Pick-Up was being Ariven by its agent
0.X. Francis along the main rcad betwecn Kingston and Walkers
Wood in the parish cof 3t. ann. Clinton Grant was driving in the
ocppesite directicn and was in the nrocess of cvertaking a motor
truck. The plaintiff heing ccnfronte¢ with a situation in which
he had nc time tc avaoid a ccllisicn, braked his vehicie and it
ski’ded ¢n the wet x.al ontc the truck which was being covertaken.
There was a cecllision as @ result ¢f which the plaintiff's Pick-Up
was written cff. The Ariver Oswald Francis anc his passenger
¥Freda McKitty both suffered injuries. Mr. Francis was the Managing
lirectcr of Pougas and hecause his injuries had left him incapacita-
ted for scmetime the business suffered losses.

The defendants cenied the clajims and mcre particularly
the defendant Oswald Francis ccunter-claimed fcr the reccwvery
cf medical expenses paid tc Freda McKitty on the basis of an cral
ayrecwent. It appears that this counterclaim was abandoned since
there was no evidence cmanating from bir. Francis t¢ suppert the
claim,

The evidence «f the plaintiff Oswald Francis bcth on Lehalf
of the company and himself was straightforward. On this unfortunate
day he was driving his left hand crive Pick-Up with passenger

Freda Davidscn-McKitty =n the walkers wWecod main koad at a speed




of ahout 2% to 30 m.p.h. It was drizzling ait the time of accident
and the road was wet. Just as he completed a left hand corner

he saw a blue van on his side of the road over-taking a truck.

The road was narrow and both vehicles were coming towavds him

and all he could nave done was to epply his brakes. His car
swerved and skidded on %o the truck which was un the opposite

and ccrrect side 2f the rocd. Hig pessenger was injurec and

the Pick-Up was a write-cfif., Iz received injuries and as a
censeqguence received medical attention.

Corporal kkoy Smith of the St. James C.I.E. who was iravelling
in a service vehicle behind Mr. Francis's Pick-Up at the waterial
time in the main supported Mr. Francis' account of the accident.
ge toc said the ccllision tcok place in a slight bend. It was
Zust as the truck reached a couple yards coming imto the bend
. he van started overtaking. #after the accident,; the van was
fgoing throughrand he shoated him tc stop. Much f@iiance is placed
cn koy Smith's evidesice.

The defence as usual contended that Mr. Francis was the
scle cause cf the accident cr alternatively contributed to it.
The particulars cf negligence on the plaintiff Company's port
included driving at an excessive speed, causing or permitting
his vehicle to skid cor viclently swerve intc the motcxe truck
which was proceeding from the copposite direction, failing to
have any regard for the wet conditicn bf the reoad, failing to
stop, slow down swerve or in any way mancoeuvre the said motor
vehicle «c avoeid the said ccllision, or tc give any warning of
his approach.

Raywncnd Bernar<, an emizrlcyee and passenger in L2 van cwned

Ly William Bernard, was the sole witness for the defencz. He admitted

that he did nct cwn a drivevs licence but be could drive. He said
the ccllision happened on a straight and it was when the van
had reached cne quarter c¢f the length cf the truck he saw the

Pick-Up cuming arcund & corner. He said the driver cf his vehicle




applisd his brakes and slowed down to get behind the tiuvck.
Grant, the driver DLraked up while the Lruck was proceeding.
The Pick-Up was then about 60 yards away. The truck travelled
for 40 yards and the van rcturned fully behind the truck.

I accept the evidence that the ccllision happened in the
vicinity of the corner ard nci on the straight as the lefence is
trying o make gut, There is a reascrabhle nference “hat the motor
van draven by defendzant Grant was trving to overtake the truck

before it reached the cormer and heading for the winding bip hill

stretch" of road. .. o s c e s
I agree with the submissicn of Mr. Uavis that if it were

safe fcr the motcr var to svertake the timck, why didn't the van driver

complete the mancuvre he was half-way through and would take less
time than retreating. The cnly conclusicn ajpjpears to Le is that
he faced a head-on collision. Turther the fact that he braked
up: shows clearly that he had faced a dilemma. That ¢ wy mind is
the clue to the main caase of the ¢ollision.

On2 weula expect that Messrs. Bernard and Grant would have
remained at the scene after the ccllisicon and ¢give sowe cf the
needed assistance. That was not to be. They both attempted tc
leave the scene and had t« be stopped by Corporal Smith. This
conduct seems tc me unusual and more consistent with some measure
cf blame. The credibility cf Bernard as a witness 1s certainly
brought into fccus.

I make the fcllcwing finding of fact in respect of the
cefencdant Clinton Grant:

(1) He was overtaking the metor truck in a marner which
was manifestly dangercus in the circumstances giving
the plaintiff®s driver nc¢ choice but to instinctively
swetve tc aveid a head-on collisicn andé causing him
to ccllide with the motor truck. The defence witness!
explanaticn of how he moved behind the truck before

the collision is entirely unacceptable.



I find that the foliowing particulzyrs of negligence pleaded
by the plaintiff proved:

1. Failure to keep any or any proper lock-cut for oncoming

traffic before overtaking.

2. Failing tc have any due regard for other users cof the

roadway at the material time.

3. I find as a fact tuat the vzn was aot helind the truck

at time of collision.

There is common ground hetween the parties that the rcad
was wet. Mrs. McKitty deponed that Mr. Francis was diwving at
about 40 m.p.h. while Mr, Francis himself admiited Ariving around
25 m.p.h. In view of the wet condition ¢f the road, and that he
was driving dcwn a hill, in my judgment Mr. Francis was driving

in a manner asking for a skid. See London Transport Exacutive v.

Meorgan & Company 1953 L. 1572. Furcher in my view he was not

keering a proper lock-out sc tha'. he could have safely steered his
vehicle cor brought it to a stop without incident. He is therefore
partly to blame fcr the collision.

In my judgment the liability should be aprorticned 80% and
20%. This means that Prgas Distributcrs Limited and Oswald Francis
would be liable for 20% «f the damages while Clinton Grant and
William Bernarcd would be liable for the remaining 80t of the damage.

On the First Claim the Special Lamages is assesred as under:-

issessor‘s fee $85.00

Loss ¢f Unit 2¢,002.00

Lecss cf use fur 6 weeks @

$1500 per week. 9,000.00

Loss of Profits after tax $0,00C.00
—ggﬁ,O%S.OO—

Nc award for General Damaces
The defencdants must pay 80% of this sum.

Regarding the second claim Mr. Francis complained of pain ia his

chest as well as mincr cuts. HRe had a major sprain to his foot




for which he had to use crutches for a wnabsr of weeks. Not until

about four weeks aftei ihe accident that he was able to move around.

He was unable to drive cr lift weights. Aalso had vhysiotherapy for

about & to 8 weeks. He still has pain in his rignt f£oot wiaich

wears badly in shoes. 1In 1987 Lx. tcNeil-Smith opined that Mr. Francis

sustained a seriocus sprain of his iatertarsal jciats of his foot

but shculd have nc permanent disability. 1 assess daiages as unders=
General damacges -~ ©Palas § Soffeving $40,000.00

Special Lamayes:

Loss ¢f earning fcr 5 weeks at
approximately $6,000 per week

deduct 1/3 fir inorome wax 20,000.00
Transpoertaticon Expenses 5,000.00
Medical Expenses 4,000.00

$69,000.00

The defendants must pay 80% <f the sum.

I now turn to assessing che Jdamages on the Third Ciaim., This claim
is that of ¥reda McKitty against all he defendants., There was an
attempt on the part c¢f the 1lst and 2?nd as w=ll as 5th and 6th defen-
dants to reduce the claim made by the plaintiff McKitty on the

basis that she was contributorily negligent in that she failed to
wear her seat belt at the material time and ha®! she dcne so her
injuries would have been prevented or lessened., This attempt failed
when the medical evidence clearly stated that the wearing of seat
belt may increase the incidence of épinal injury even though it may
reduce the incidence of brain injury. It is more prchable than

not that the risk of cervical injury may be increased with the
wearing of seat belt. With the wearing of seat helt the body is
rrevented from moving but noct sc with the head and neck. Freda
McKitty, is an attractive and intelligent worzn., She 1s now divorced
and a masseuse cperating her own business. At the time cf the
accidentshe was 27 years cld, unmarxied and was employed vo Pogas
Distributcry Limited as an Administrative Assistant and Sales Repre-
sentative. It was her f{irst week on this job and she was earning

a salary of $£24,000 per annula.
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in her evidence, she szid she iost Jonsgicounsness at tine
of impact but regjaincd it cefore she left the scene to the hospital.
She experienced numbness in her neck, pains ia her upper limbs and
difficulty in breathing. She had a dizziness and she was fitted
with a collar and cast on her left leg. She was given steroids
and icr the first month was immobile. Her bad was articulated and
a catheta wus inserted in her uwrethra. She nover hal a rowel move-
meat ror cbout two wenks., Apsrt from o shore termm mamoniy her memory
in general was being affected. She had to be fed aid it was nct
until three months after the accident she was a2bie to aove about
unassisted. There was a negative reactior to the steroids resulting
in her getting a moon face, rash and hair growing in her face,
abdomen distended and cessation of menstural pericds. 2fter the
collar was removed she experiencasd en electrical) sensation in her
spiine. Her right side was paralized and sie lacked movement on
left side immediately after the accicent for a pericc of 2 months.
There were prceblems with motor movements on the left hand. She
cannot play musical instrumcnts or do any high impact evercises
€.G. aerobics or tennis. She is a masseuse having received training
in 1589. Her left hand Deccmes tired since the muscles atrcphy.
She is unable to swim lLecause the left arm movements limits her
and makes her tire easily. She is unable tou take cold showers
and during ccld weather she has neck pains and the left hand comes
up in a fist. Whenever she reads she expericnces neck pains from
holding down her head. Similarly, when she plays indocer games like
checkers, cards and chess. Whenever she takes long walke Lor knees
uckle under. PYrior to the accident she enjoyed swimming and bad-
mingtcn. She used to go to the Gym but unable to do s¢ now with
one side of her being off balance with the other. She does not go
as ~ften and tends to be more irritable. She started working in
Octoler 1687.

Let us now lock at the medical evidence. Dr. Ivor Crandon,

Ccnsultant Nearcsurgeon and Lecturer in the bepartment of Surgery



at Gniversity Hospital of the %West indies, Fivest saw the plaintiiff
cn 1st April, 19935 but the medicsl repcoits of Ur. bundas in 1987
wvere available tc him. On examination, her cranial nerves were
ncrmal. The significant findings were confined to her limbs.

There was slight weakness {Grade 1V power MRC) of the left liegqg.

She also had wasting of the left deltoid and the left leg with a

2cm. calf giicth difierence, the left heing swaller thau the right.
There was senscry loss over the richt fteg to pinpvack and Light
touch but vibration sense was unimproved and coordiocation was normal.
She had gencralized hjiper-reflexed With an inverted left supinator
jerk, a left extersor plantar and an aquivocal right plantar respcnse.
There was a full range of motion ¢f the cervical spine. The Doctor
opined that there was clinical evidence of a mild myelopathy with

a C5 level rcot lesion, all the result of the iriury oud consequen-
tial damage to the spinal cord and nerve root. & MACnReTic kesonance
Image {Mkl) scan was carried cut an flcrida on 18ti: ifay, 1993,

The study demonstrated mild frraminal narecwing «n the left at € 4/5
and bilaterally at C 5/6. She has suffered a cervical spine injury
and has residual neurclcgical deficits as a crnsequence £ damage

tc the spinal cord. The Bkl findings are not inconsistent this
opinicn with respect to this patient whose injury occurred 6 years

agc. In his view she has & permancent partial wheole perscn disability

~

£ 20% (AMA). Further improvement in her neurclogical foncticn is
very unlikely. Finally, he cpined that the weakness cu left side
can affect job of masscuse.

¥rofasscr Sir John Gelding, Consultant Orthopaedic Specialist
at the University Hospital examined ¥reda McKitty on 1¢%th November,
1993, and in his final repcrt had this to says-

"From Mr. bundas® repcrt, it is apparent that Mrs. icKitty's
clinical appearance and signs have reduced cuasiderab:y during the
past yecar. This suggests that she has row reached M.M.L. and can
be ccnsidered as now having a whole person impairment ¢f about 5% to

which must bhe added & factor for the possibility of late sequelae




cevelrrment due to the definite damayce to her cervical spinal curd.
I would consider a total ot 10% would Le a fair 2stimate of her
whole person impairment.”

in Octcher 1992, r. G.G. Dundas, Cocnsultant Oxthopaedic
Surgeon had assessed her as suffering a 25% permarent partial
disability relating tc the whoie persen. Dr. Crandon gave evidence
and I was particularly impressed witn the werner in wiach he gave
his evidence. He was zesicd under cveoss-oxamination and in the end
his opinicn seemed even more impressive. It follows that I accept
his opinion that Freda icKitty nas a permanent partizl whcle person
disability of 20%.

I now turn to a consicderation of the questicn of damages.

Special damages awarded are based on the agreement between

The plaintiff claiws Loss of Barhings as massauszs? tor 20 weeks
ot US8$148.50 per week and ccontinaing. At the time ©f the accident
she was an Administrative hssistant earning $20060 per month. In 1989
she started to¢ work as o masseuse.

In lcooking at the assessment of damagyes for the loss of future

earnings, one way is tc ccncentrate on earning capacity and value

this as a capital asset destroyed or diminished Ly the accident.

The evidence clezrly shows that the plaintiff is a very
enterprising person and is continually locking for ways ani means
t¢ enhance her economic welfare. She first embarked on maragement
courses, which fcllowed with a Beauty Saion and Skin Carce Lusiness
in which sbe employed 2 persons. Then in 1389 she receivsad training
as a Masseuse. She now cparates Skin Care and Massage business in
which she employes 2 persons. Massage involves arms, hauwds and
finger pressure. She depones that the disability to her ieft hand
has affected her in doing massages. Scmecne eise mus. come in to
assist her during the winter tourist season when she has an excessive

number ¢f clients. This is because she gets tired ecasily due to

the atrophy of the muscles of the hand. Based on last year's experience

she required assistance for about six to seven sessicns per week.




[99Y
<

an

The charyge is US$HSS [« wevsicn but when there i on assistant,
she would be paid 45% of the fee. Under cross-examination by Mr. Davis
she was asked wheiher sub-contract is a function 2Ff czecess demand
and she replied “vot necesszrily". FWHowever, zhe wenco Jua to say
that it has nothing to do with natural influx durirg that nericd.

It is submitted by ¥r, Crabam thet sle would loso { sessions
perm wmogk at US$24.75 per session = N83148.50. TLoes tor iriatel season
is equivalent to 20 wecks = US2970.00. Net earning wculd be US$2228
Further given her age a multiplier of 5 wouid Le reasonable and
therefore ¢ Loss of Fature carnings of GS$31485(.00 should be awarded.
Net earninygs would be US$11,138.00. Both Counsel for the defendants
have submitted that there is no basis for the claim because it has
no connection with the collisicon since the pizintiff hecome a masseuse
iong after the celiisicon. There is therefore no caugal Sonrection
with the eaccident.

I cannot accept that sabmission. To prove the fallacy of
the argument, an absurd result wouls be shown if a plainwtiff unemployed
at the time of the accident received employment bhefore the date of
the trial. Such a person, the argument goes if unable tc continue york-
ing Dby reason of the injury would not be entitled tc loss of earn-
ings. This gould not be so.

In dealing with the evidence adduced in support of ~arnings,
the evidence came from oral testimony unsupported by even a scrap
cf documentary evidence. &As was stated in the judgment of Rowe P.

Hepburn Harris v. Walker C.A. 40/90 “Plaintiffs cught not to be

encouracged to throw figures at Trial Judges, make no 2ffoxt to
substantiate them by even their bccks cf account and to rely on

logical argument to say that specific sums muit have bLz2en earned.
Courts have experience in measuring tlLe unmeasurable ....... but

when they have so acted, the’r determination ought nct tu e unreason-

ably attacked.™
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™n view of the above 1 weke rno avard Lr loss of earnings
or future earrings as a nesscuse.

With respect tc Handicap on the Labour Market and with
reference to Lr. Cranlon's evidence that the wezkness on the left
side can affect rker job as a masssuse and taking ber own evidence
into consideration peritaioing to ner earnings I mcke or award of
$£400,000.00 for Luss of Berning Capacity, It wnst Le Morgne in mind
tiiws altbough the cvidence of the los:z of saraings wes wt challenged,
the reliability of the evidence is a matter which I carefully
ccnsidered. The reascn for such a substantial awawd uader this
head relotes to the foreign exchance carnings in thatl fileld of
activity. I award Special Damages as under:

Loss of earnings as Administrative Assisiant

$2000 per month for 6 months $12,000.00
Loss of earnings as masseuse foxy 20 waeeks at

US$148.50 pexr week and continuing N award
Medical Expenses (MhI X~Ray) US$4600.0690 19,200.0C

€ $32.0C = 1 Exchange Rate}

Hospital Bills, Consultation fees

Physiotherapy, etc [(Agreed) 30,200.9090
Travelling Expenses {(Zgreed) 12,000.00
$73,400.00

On the issue of general damages there can be nc doubt that the
plaintiff should be awardced substantial damages. As indicated
supra I accept the opinicn of Dr. Crandon thet the plaiatiff suffered
a disability of 20% of the whole person. Bcih counsel for the
defendants have acked me to make ar award of nc more tvhan $400,000.00

and citec ¥Manley Thomas v. Jomaica Public Service & Attoinev General

. Vel.3, Personal Injury Awaxds at p.195 in support.

Mr. Graham cited the fcllcwing cases on behalf of che Plaintiff:

(1) Millicent kamsay vs. Clifford RkRose C.C. £.4105/5C (Unrepcrted),

in which the injuries were nct as sericus with a 4% c¢lsability of

N

the whcle person. W, James J. in 1993 awarded £40C0,000.00.

(2) Thompscn v, McCalla & Jamaica Omnibus Servise Vel.3 -

Khans Perscnal Injury iwards P.152., Here the plaintiff was in hespital
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ter 6 wonths but the 2isahllity was 15%, banto i anjuries were
less severe. The award was in 1986 and when updated to the money
of today the sum would be $1.2m for Pain & Suffering and Loss of
Amenities. In that case Lr, Golding described the iwlant plaintiff
as a ‘partial paralized' yvet there was much similarity to the injuries
in the instant case.

Taking everything intc consideration my award under General

Damages is as ifollows:-

Pain & Suffering »nd Loss of Amenities ¢1 wmillion
Luss of Earning Capacity $400,000.00
Summary

1. Suit No. C.L., P.212 of 1987

General Damages - No award

Special Damages

issesscrs fee 85.00

Loss ©of Unit 20,000.00

Loss c¢f Use for 6 weeks

@ $1500 per wocek 9,000.00

Loss of Profits after tax 60,000.00
$89,085.00

Plaintiff is 2(0% to blame, bLefendants to pay 80% of damages.
Judgment for the plaintiff on the claim in the sum of $71,268 with
interest at 3% from the rclevant date.

Custs to be agreed or taxed.

Z. Suit No., C.L. F.0Z2 of 1993

General Damages

Pain & Suffering - +40,000.00

Special Damages

Loss «¢f Net Earnings for 5 weeks

&€ approximately o000 per week. 20,000.00
Transporcaticn Expenses 5,0600.00
Medical Expenses 4,000.0C

Tctal $62,000.00




-

Pleintarf is 200 <2 Dlane. Defencsnts to pay 0% of damaves.
Judcment for the plaintiff on the claim in the sum of $55,200.00
with interest at 23 from the relevant dates.

Costs to be agreed or taxed awarded to the plaintirt.

3., guit No., C,L, M.038 Cf 1993

General Damerios

Pain & Suficring & Loss cof Pmenities $1 million
Less of Earning Capacicy 400,060.0C
$1,400,000.00

Special Damages

Lcess of Earnings as Administrative
Assistant a2t 52000 per mcnth for 6

mconths -~ 12,000,006
Medical Expenses {(US$600 ¢ $32 ftor 1 19,200.C2
Hospital Biils {Agreed) 30,2006.0Q0
Travelling Bxpenses [(Agrecd) 12,0600.GC

T §73,400.0C

Judgment for the plaintiff con the claim in the sum cf $1,400,000.00

as General Damages with interest at 3% from date «f service of writ

to date of judgment. Special Damages assessed at 73,400 with

interest at 3% from 7/2/87 tc date cf judgment. Counterclaim dismissed.
First and Second defendants to pay 20% and 5th and 6th. defendants

to pay 80% of the damayes. Costs awarded to the plaiutiff to be

agreed cor taxed. Defendants to pay costs in proportion tc their

liability.




