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ELLIS J.  

A notice setting out the new hours of all sittings of the Supreme Court, Gun 

Court, Resident Magistrate's Court, Family Court and Petty Sessions Court was sent to 

the president of the Jamaican Bar Association (hereinafter called the Bar Association). 

That notice accompanied a letter dated 1 lth May 1999 on the authority of the Chief 

Justice requesting that it be published in JAMBAR the news letter of the Bar Association. 

C: That letter was followed by one dated June 1, 1999 from the president of the Bar 

Association to the Chief Justice. 

In an attached note, certain concerns and suggestions relative to the new hours 

were expressed. A meeting was requested to discuss the matter with the Chief Justice. 

Other letters on the matter were written to the Chief Justice by the president of the Bar 

Association. Two of those letters which bear the date 28th June 1999 attract reference. 

The one sets out the following - 

c:) (i) that at an Extraordinary General meeting of the Bar 

Association on the 26th June 1999 legal opinions on the law 

dealing with the establishment, regulation and change of the 

hours of sitting of the Courts were considered and 

reviewed; 

(ii) that the considered view of the Bar Association that 

any change in the existing hours for the Courts referred to in 

the Notice of May is a matter for the respective Rules of 

Committee of those Courts. 



(iii) that the Bar Association was of the view that the 

notice should be withdrawn. If the Chief Justice was of a 

different view the Bar Association would wish to seek a 

formal interpretation and pronouncement on the matter 

from the Supreme Court. 

The other letter suggested - c 
(a) meetings of the respective Rules Committees to be 

convened as quickly as possible to give due consideration to 

whether the hours of sitting ought to be changed; 

(b) as a separate, matter, machinery be immediately set in 

motion to examine specific and detailed proposals aimed at 

improving the efficiency of the Courts for the benefit of the 

public and the administration ofjustice. 

A resolution passed at the meeting of the 26th June 1999 recited the suggestions 

contained in the above letters. 

On the 1st of July 1999, leave was granted to the Bar Association to apply for 

Certiorari and Declarations. The above is a brief history of the matter now before this 

Court. 

The applicant in its motion seeks relief on the following grounds - 

The Honourable Chief Justice by unilaterally ordering 

and/or deciding that the hours of sittings of the said Courts 



and of the judges of the said Courts whether sitting in Court 

or in Chambers should be changed from 10 a.m. to 4 p.m., 

to a time period of 9.00 a.m. to 4.30 p.m., has contravened 

the following Acts and sections thereto:- -the Judicature 

(Rules of Court) s.4(2) (b), the Judicature (Supreme Court) 

Act section 3 1 (3), the Gun Court Act ss 7,15, & 16, the 

Judicature (Resident Magistrate's) Act s. 135, the 

Judicature (Family Court) Act ss. 9 & 4 (4), the Judicature 

(Miscellaneous Provisions) Act and the Justices of the 

Peace Jurisdiction Act and has acted ultra vires and without 

proper authority. 

(ii) The applicant had a legitimate expectation that in a 

matter in relation to the alteration of the hours of sittings of 

the said Courts of material concern to the members of the 

applicant, it would be consulted as has been the regular 

practice in matters of this nature for the last fifteen years in 

that - 

(a) the applicant for the last twenty-six (26) years has 

been solely comprised of attorneys-at-law qualified to 

practice in Jamaica and elsewhere and has represented and 

protected the rights and interest of the public and the Legal 

Profession; 



(b) the applicant for approximately fifteen (1 5) years has 

through its committee known as "The Joint Consultative 

Committee of the Bench and Bar," provided a forum for , 

discussion of matters of mutual interest to the judiciary and 

the attorneys-at-law in particular matters pertaining to the 

legal profession and operation of the Justice System; 

(c) the applicant through its said sub-committee has 

, served a very valuable fbnction discussion and resolving 

such matters; 

(d) the Honourable Chief Justice is attempting to alter 
I 

the hours of sittings of the Supreme Court, Gun Court, 

Resident Magistrate's Court, Family Court and Petty 

Sessions Court and the Judges of the said Courts whether 

sitting in Court or in Chambers by ordering and/or deciding 

that the said Courts begin sitting at 9.00 a.m. where it 

would ordinarily begin at 10.00 a.m. and close at 4.30 p.m. 

where it would ordinarily close at 4 p.m. as was the Court 

procedure for several decades, without consulting the 

applicant or submitting the issue for discussion within the 

forum that the applicant provides; and accordingly the 

Honourable Chief Justice has acted unfairly and in breach of 

the rules of Natural Justice; 



(iii) that the said Order and/or decision of the 

Honourable Chief Justice is arbitrary, unfair and/or 

unreasonable. 

From the above grounds I see two issues in this matter. They are :- 

(i) Did the Chief Justice have the authority to change 

the hours of the sittings of the various Courts without a 

consideration by the Rules Committee of those Courts? 

(ii) Did the applicant have a legitimate expectation of 

being consulted prior to those changes? 

In these proceedings the burden of proof is on the applicant. In discharging that 

burden of proof of Mr. Small Q.C. referred the Court to the following statutes - 

(a) The Judicature (Supreme Court) Act, the present 

Act and that prior to the present Act. 

(b) The Resident Magistrate's Act Section 135 

(c) The Family Court Act 

(d) The Gun Court Act 

(e) The Traffic Court Act 

( f )  The Judicature (Rules of Court) Act 

In addition to the statutes, gazetted orders made under the Judicature (Supreme 

Court) Act, the Judicature (Rules of Court) Act, paragraphs from the Supreme Court 

Practice of England and Halsbury's Laws of England were referenced. 



0 Those statutes and other materials were analysed by Mr. Small and Miss Martin 

for the applicant. The-argument, as I understand it, advanced on the analysis was as 

follows - 

The decision to change the hours of sitting in the various Courts is a matter for 

the Rules Committees and not the Chief Justice. 

Section 3 1 of the Judicature (Supreme Court) Act gives the Chief Justice the 

authority to make orders appointing the times and places for holding Circuit 

Courts. A Circuit Court shall be held three times per year in each parish. 

It is to be noted that the gazetted orders under s. 3 1 of the Judicature (Supreme 

Court) Act speak only to the day of the opening and closing of each sittings of a 

Circuit Court. They do not speak of the hour for the commencement and 

termination on the days of a sitting. 

Section 27 of the Judicature (Supreme Court) Act fixes the Supreme Court with 

the jurisdiction, power and authority which was vested in the following Courts - 

The Supreme Court of Judicature 

The High Court of Chancery 

The Encumbered Estates Court 

The Court of Ordinary 

The Court of Divorce and Matrimonial Causes 

The Chief Court of Bankruptcy and the Circuit Courts or any of the Judges of the 

c.-, above Courts or the Governor as Chancellor or Ordinary acting in any judicial capacity 

and all ministerial powers. duties, and authorities, incident to any part of such 



C! jurisdiction. power and authoritv, (I have emphasized this Clause and will return to it 

later in my judgment). 

Section 28 of the Judicature (Supreme Court) Act sets out the manner in which 

the Courts jurisdiction is to be exercised thus - 

"Where no special provision is contained in this Act, or in 
the Civil Procedure Code or law, or in such rules or orders 
of Court, with reference there to, it shall be exercised as 
nearly as may be in the same manner as it might have been 
exercised by the respective Courts from which it is 
transferred or by such Courts or Judges, or by the Governor 
as Chancellor or Ordinary". 

The Judicature (Rules of Court) Act by's. 4 sets out the fbnctions of the Rules 

Committee and the matters for which Rules of Court may be made. Clause (I) of section 

4 says that Rules of Court may be made "for regulating or making provision with respect 

to any other matters which were or might have been regulated or with respect to which 

provision was or might have been made by Rules of the Supreme Court or which under 

(1 ;I 
this Act or any other enactment may be regulated or provided for by Rules of Court". 

In my opinion, that clause does no more than to enable the Rules Committee to 

make Rules for matters which have been previously regulated by Rules of the Supreme 

Court. Also any other matter which may be regulated under the Rules of Court Act. 

In that light, I must per force look at the Judicature Law of 1879 which came into 

force 1 st January 1880. That Law is the FUNS ET ORZGO of the present Act. 

I see nothing in that Law which states the hours for commencement of Court or 

C: its adjournment. There is also nothing in the Law of 1879 to say that the hour for the 



cj commencement and adjournment of Court has ever been the subject of a Rules 
, 

Committee. 

The industry of Counsel has not been able to find any evidence in the Statutes or 

Rules to show that the hours for commencement and adjournment have ever been the 

subject of the Rules Committee. 

There can be no doubt that such hours have been set from time to time by 

someone. CI 
The absence of evidence to show that the hours of commencement and 

adjournment of a court was ever the subject of the Rules Committee and the fact that 

hours were set, lead me inexorably to conclude that those hours were set by the then 

Chief Justices. I am therefore constrained to say the change of hours the subject of this 

matter was done within the terms of the Clause which I emphasized earlier 

That emphasized clause suggests that the Chief Justice as head of the Judiciary 

(7. must have the power to organise the procedures and sitting of the Courts for the due 

administration of justice. 

On this point, Mr. Leys for the Respondent submitted that the Chief Justice is 

vested with power to invoke by order the hours when the Courts will sit. In doing so he 

is performing an administrative hnction. He referred the Court to a dictum of Lord 

Slynn in the case of Rees v Crane [I9941 WI .  R atpage 452 (g). 

That dictum is worthy of repetition this "Their Lordships accept that outside these 

<' specific provisions of the rules the Chief Justice must have the power to organize the 



C; procedures and sittings of the Courts in such a way as is reasonably necessary for the due 

administration of justice." 

Mr. Piper who replied on the submission of Mr. Leys sought valiantly to limit the 

application of the dictum to the cited case. For my part, he failed. The dictum must be 

treated as being of such amplitude to include the setting of hours for the commencement 

and adjournment of Courts which are under the administrative jurisdiction of a Chief 

Justice. C) 
However, administrative action must be on speaking terms with the limitation, if 

any, which the Statute decrees. I therefore adopt the dictum and consequentially, the 

submission of Mr. Leys as sound and applicable to this case. 

Arguments were advanced by Miss Martin in relation to the Resident Magistrate's 

Court and the other inferior Courts. The contention in those arguments was that the 

Chief Justice's decision to change the hours was ultra vires as it was not done by the 

O respective Rules Committee. Those arguments do not avail the applicant, simply because 

the Chief Justice has administrative jurisdiction over all those Courts. 

I have considered the cases and submissions of Counsel on this aspect of the case. 

The fact that I have not set them out is not to be taken to be disrespectfbl of Counsel. I 

am only of opinion that they were not necessary for my decision. 

That being so I am concluded that the Chief Justice in changing the hours for the 

holding of Court acted within his administrative competence. When he so acted, he acted 

C' to administratively secure the expedient and desirable way to reduce the back log of 

cases in the public interest. I hold that to argue otherwise would be less than naive. The 



L applicant has not convinced me that the decision of the Chief Justice ought to have been 
r 

treated under the Judicature (Rules of Court) Act. But the applicant also challenges the 

Chief Justice's decision by invoking the concept of Legitimate Expectation. 

The arguments mounted in this challenge were founded on the affidavit of Derek 

Jones. He is the president of the Bar Association and his affidavit is of seventeen (17) 

paragraphs. 

C: For the purposes of this topic of legitimate expectation I find paragraphs 1, 4, 6, 

9. 13 and 16 to be of relevance. 

Paragraph 4 is as follows:- 

"Approximately 15 years ago during the presidency of Lt. 
Col. H.C. Whitehome JAMBAR promoted and established 
the formation of a committee known as "the joint 
Consultative Committee of Bench and Bar". The objective 
of this Committee was to provide a forum for discussion of 
matters of mutual interest and I am advised by a number of 
my predecessors in office and do verily believe that over the 
years the committee has served a very valuable function in 
that regard and that a considerable range of matters, have 
been discussed and resolved through this medium.'' 

In light of that paragraph Mr. Small Q.C. submitted that - If the Chief Justice 

had no authority under the Judicature (Supreme Court) Act of the Judicature (Rules of 

Court) Act and even if he had authority as head of the judiciary to make the order 

contained in the Notice then the decision was in breach of natural justice by the failure to 

respect procedure of over 15 years old as established in the Joint Consultative Committee 

c- : of which the Chief Justice and other members of the judiciary were representatives. 

By that argument Mr. Small was saying the Chief Justice's decision was contrary 

to the applicant's legitimate expectation of being consulted as to the change of hours. 



Mr. Small then said that the consultation demanded that - 
,; 

(i) the. proposed change. should be the subject of 

consultation in its formative stage; 

(ii) reasons for any proposed change should be given so 

that they may be considered; 

(iii) consultation must afford adequate time for 

consideration and responses; 

(iv) the outcome of consultation must be conscientiously 

taken into consideration prior to a final decision to change; 

(v) there should be a fair opportunity for criticism of the 

proposal and for interested to voice their own 

proposals. 

The affidavit of Mr. Jones at paragraph 6 mentions that at the meeting of the Joint 

(2 Consultative Committee on the 13th of April 1999, the Chief Justice indicated that the 

starting of Court at 9 a.m. might come soon. There was no discussion on the matter. 

That indication from the Chief Justice was not a consultation. Paragraph 9 of Mr. 

Jones' affidavit says that on the 8th of June 1999 the matter of the change of hours was 

discussed but without consensus being reached. 

In paragraph 13 of Mr. Jones' affidavit there is the assertion that the change in the 

hours of sitting of the Courts is especially one of the things which the joint Consultative 

( ' I  Committee of Bench and Bar was established and would be ideally suited for discussion 

there. Moreover, for several decades and as far as the affiant can find within living 



t ,--- < memory, the Courts have operated fiom 10.00 a.m. to 1 .OO p.m. and fiom 2.00 p.m. to 4. 

Paragraph 16 of Mr. Jones affidavit is to the effect that because of the experience 

and history of consultation over 15 years the legal profession had a legitimate expectation 

that the change in hours would have been the subject of consultation. 

The applicant in support of its argument relied on R v Devon County Council 

c:: ex parte Baker. R v. Durham County Council ex pnrte Curtis [ 19951 1 All E. R 73 

and Council of Civil Service Union Minister for Civil Service [I9851 A. C 3 74. 

The Chief Justice in his affidavit dated 6th July 1999 disposed paragraphs 2 - 8 as 

follows :- 

"2. My decision to alter the hours within which the 
sittings of the various courts of the island namely the 
Supreme Court, (Civil and Criminal Division), the Gun 
Court, the Resident Magistrates Court the Family Court and 
the Petty Sessions Court takes place was based on the 
following factors. 

(a) In my capacity as Chief Justice and as a sitting judge 
I am concerned at the vast backlog of cases, which has been 
accumulating over the years and the fact that very little has 
been done to alleviate this burden on litigants and the Court 
system. This has led to an almost daily outcry fiom all 
sectors of the society about the slow pace and quality of 
justice that is perceived to exist in the island. 

(b) The current backlog has now reached almost crisis 
proportions as the state of the cause list in the Supreme 
Court (Civil Division) is unduly burdensome with the 
prospect that cases are being placed on the cause list have no 
prospect of being heard until the year 2001. In the criminal 
division there is at the end of every circuit a significant 
backlog that has to be traversed to the succeeding circuit 
because the Court could not accommodate these cases. The 
situation is no better in the Resident Magistrate's Court, the 
Family Court the Gun Court and the Petty Sessions Court. 



(c) 'All this is against a background where improvements 
have taken place since the decision of the Privy Council in 
Pratt and Morgan v The Attorney General for Jamaica 
[I9941 2 A. C 1. More steno writers have been employed 
and the process for the reproduction of notes has been 
computerized with the result that a considerable amount of 
time has been eliminated, which hitherto had been caused by 
the failure to reproduce the verbatim notes in a timely 
manner. In the civil arena plans are well underway to set up 
a commercial court, which will have a specialized 
jurisdiction to deal with commercial matters so as to ease the 
caseload on the cause list. In the lower courts efforts are 
being made to increase the number of judges as well as 
provide these courts with steno writers so as to reduce the 
burden on the judges to take notes in long hand. 

3. These reforms are however not enough. More needs 
to be done to reduce the backlog and bolster confidence in 
the justice system. I am well aware of the budgetary 
constraints faced by the ~ i n i s t j  of National Security and 
Justice, under which the justice system falls. There are not 
now available resources that could be immediately allocated 
to reduce the backlog some of which have been mentioned in 
the affidavit of Derek Jones sworn to on the 1st day of July 
1999. I have also read the Jones affidavit and say that prior 
to the implementation of my decision I had carehlly 
considered all the issues canvassed, in his letter of June 1, 
June 14, June 18 June 28 and June 28, 1999. I had also 
carehlly deliberated on the discussions of the Consultative 
Committee of Bench and Bar of June 8, 1999. 

4. Notwithstanding the above I am of the view that until 
such resources are provided there is an urgent need that 
steps which will not require a significant outlay of resources 
must be taken to rninimjse the hardship that is being 
experienced by the public. These steps must be taken 
urgently as there appears to be a growing perception in the 
eyes of the public that the justice system is inept because of 
the length of time it takes to achieve justice in the several 
courts of the land. 

5 .  One of these steps is extending the hours during 
which matters before the various courts may be heard in 
order that more cases can be dealt with and/or disposed of 



within a day. In accordance with this view and for the better 
administration of the courts I have decided that effective 
Monday July 5, that the hours during which all sittings of the 
Supreme Court, Gun Court, Resident Magistrates Court, 
Family Court and Petty Sessions Court will be conducted 
will be between the hours of 9.00 a.m. and to 4.30p.m. on 
each day Monday to Friday. 

6.  While this may not be panacea for all the ills caused 
by a backlog I am of the view that it will help in easing the 
said backlog and in some meaninghl way commence erasing 
the perception in Jamaica that the quality of justice is 
severely compromised because of the backlog of cases on the 
court calendar. 

7. Prior to my filing searing this affidavit I am informed 
and do verily believe by Resident Magistrates in the several 
parishes of the island that litigants in anticipation of the new 
opening hours turned out in large numbers for Court 
appointments. So too were the police personnel accused 
persons, and courts' staff All were present and ready to 
commence Court at 9.00 a.m. 

8. In the Home Circuit Court jurors who were 
summoned to serve were present for a 9.00 a.m. start. 
Accused persons in custody and on bail were also present. 
The entire Court Staff was in place and ready to go." 

Mr. Leys for the Respondent submitted that on the evidence the Applicant's case 

on legitimate expectation is not well founded. Alternatively, if there were legitimate 

expectation that expectation was satisfied. He cited and relied on Council of Civil 

Service Unions v Minister for the Civil Service [I 98.51 A. C. 3 74. R v Jockey Club ex 

parte R.A.M. Race Courses Ltd [I 9931 2 All E. R R255 R v Lortl Chancellor exparte 

the Law Society [I 9931 Administrative Lrnv Reports 833. 

The cases now demand examination in light of the respective. arguments. 
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In R v Devon County Council case the statute which governed the hnctions of 

the Council expressly required consultation with any one who would be affected by the 

Council's decision. Also there-was a promise of consultation made by the Council. Mr. 

Small quite correctly did not press that decision on the court. 

The respondent in the he Durham County Council case also had statutory duty to 

consult. It did consult but veiy late. 

C) Both cases show statutory requirement for consultation. In the Durham case the 

question of " procedural fairness" was'raised within the concept of legitimate expectation 

to be consulted. 

At pap. 86 - 87 Dillon L.J. dealt with the question (see letters c - j). I am taken 

with this dictum starting at letter (c) p.86 - 

"I now come then to the main question of consultation. 
Obviously it could be said to be the best practice in modern 
thinking, that before an administrative decision is made there 
should be consultation in some form, with those who will 
clearly be adversely affected by the decision. But ludicial 
review is not granted for a mere failure to follow best 
practice. It has to be shown that the failure to consult 
amounts to a failure by the local authority to discharge its 
admitted duty to act fairlv." 

Dillon L.J. then continued to say that the law in the field of legitimate expectation has 

gone fbrther in its development in Australia than in England. He in his judgment found 

help from the case of Haoucher v Minister of State for Immigration and Ethnic 

Affairs (1990) 93 A. L.R. 5 1 at 52 - 53 and he quoted the observations of Deare J where c: 
he said "The notion of legitimate expectation" which gives rise to a prima facie 

entitlement to procedural fairness or natural justice in the exercise of Statutory power or 



', 
authority is well established in the law of this country. The notion is not, however, 

without its difficulty. For one thing, the word "legitimate" is prone to cany with it a 

suggestion of entitlement to the substance of the expectation whereas the true entitlement 

is to the observation of procedural fairness before the substance of the expectation is 

denied .......... In that regard, there is much to be said for preferring the phrase 

"reasonable expectation" which has often been used in judgments in this court. For 

another thing, the vagueness of the phrase legitimate expectation which enables it to be C', 
used as a convenient label for a broad category of circumstances which will give to a 

prima facie obligation to accord procedural fairness, may convey an impression of 

comprehensiveness with the result that the absence of an identified legitimate expectation 

is wrongly seen as a legal mandate for disregarding procedural fairness in any case where 

no legal right in the strict sense is involved. Regardless of whether one can identify a 

right in the strict sense or a legitimate expectation the requirements of procedural 

(I::, ) 
fairness must be observed in any case where by reference to "the particular statutory 

framework" ... . . it is proper to discern a legislative intent that the donee of governmental 

executive power or authority should be bound by them. There is a strong presumption of 

such legislative intent in any case where a statute confers on one person a power or 

authority adversely and directly to affect the rights, interests status or legitimate 

expectations of a real or artificial person or entity in an individual capacity (as distinct 

from merely as a member of a section of the general public.) The rationale of that strong 

cI{ presumption is to be found not so much in sophisticated principle as in ordinary notions 

of what is fair and just. In that regard, it is important to bear in mind that the recognition 



Cc;: of an obligation to observe procedural fairness does not call into play a body of rigid 

procedural rules which must be observed regardless of circumstances. Where the 

obligation exists, its precise content varies to reflect the common laws perception of what 

is necessary for procedural fairness in the circumstances of the particular case." 

I too like Dillon L.J. with respect, find much help fiom the observations of Deane 

J. in the Haoucher case. 

C: In Council of Civil Service Unions v Minister for the Civil Service Lord Diplock 

in his speech at p.p. 949, 950 and 951 sets out the criteria which qualifjl a subject for 

judicial review. Included in those criteria is "procedural impropriety" (see page 950). 

The applicant has alleged "procedural impropriety" on the part of the Chief 

Justice. The applicant says because there was no consultation there was "procedural 

impropriety". 

Was there "procedural impropriety?" 

c) /, 

Mr. Leys in rehting such a claim referred the Court to the case of R v Lord 

Chancellor exparte The Law Society (1993) A(1ministrative Law Reports 833; The 

Times 25th June 1993. That case, if I may so, is not in some respects dissimilar to the 

present case. Lord Justice Neil in that case at p.865 letter B cited the explanation of 

Lord Diplock in C.C.S.U. [I9851 1 A.C. 374 that ....................... "however, the question 

of "procedural propriety" has to be looked at in the light of the particular circumstances 

in which the decision was made". To my mind, it is therefore clear on the cases that a 

r - 
4\ prime circumstance to be considered when dealing with "procedural impropriety" is the 

interest, right, benefit or advantage held by the applicant and which is expected to 
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c~ continue until it is withdrawn after the proper procedure of consultation and opportunity 

to comment. 

For my part, the only interest right, benefit or advantage which the members of 

the applicant have is attendance at Court to prosecute and defend the cases of their 

clients. None of those interest, right, benefit or advantage has been curtailed, impaired or 

withdrawn by the change of hours. 

c-1 That being the case, the applicant has failed to show the withdrawal of any thing 

which is attractive of any consultation. .The allegation of "procedural impropriety" is not 

well founded. In so holding I find support in the Australian case of Attorney General 

(N.S. K) v Quinn [I989-90117 CL.R at page 58. Moreover, there is no evidence of 

any past practice of any consultation or any promise of any hearing before the change in 

hours. See Haoucher v Minister of Information and Ethnic Affairs [I 9891 I69 C L. R 

c-1 Finally, let me go back to the Lord Chancellor's case. It is to be noted that at 

page 862 H there was a concession made that consultation on the part of the Lord 

Chancellor would be part of good administration. There was also an undertaking given 

as to that consultation. But in that case it was held that there was no duty to consult and 

the decision of the Lord Chancellor was declared valid. The reason for that decision can 

be found in the dictum of Lord Diplock in C.C.S.U. that "procedural propriety" must be 

considered in the light of the particular circumstances in which the decision was made. 

r-' 
c L, Also, I am of opinion that the mere failure to consult is not without more attractive of 

judicial review. 



In the present case the aflidavit of the Chief Justice sets out eloquently that the 

background and circumstances against which his decision was made. The decision was 

made to enhance the proper administration of justice to the ultimate good of the general 

public of which the applicant is a part. 

In my view, any consultation in this case would be excessive of procedural 

fairness and would be an unnecessary and unwarranted intrusion into the administrative 

finctions of the Chief Justice as head of the judiciary. 

I would therefore dismiss the motion and refuse the remedies sought. 



Ci F.A. SMITH, J, 

Thi s  i s  an a p p l i c a t i o n  by t h e  Jamaica Bar ~ s s o c i a t i o n  pursuant  

t o  l e a v e  g ran ted  by O r r ,  J .  o n t h e  1st J u l y ,  1999 f o r  j u d i c i a l  

r e v i e w r e l a t i n g  t o  an Order made by t h e  Honourable Chief J u s t i c e .  

The. r e l i e f .  sought  by t h e  Bar Assoc ia t ion  i s  i n  t h e  fo l lowing  

terms : 

( a )  An Order of  C e r t i o r a r i  t o  remove 
i n t o  t h i s  Honourable Court  and 
quash t h e  Order and/or  d e c i s i o n  
made by t h e  Honourable Chief 
J u s t i c e  t o  change t h e  hours  of  
s i t t i n g s  o f  t h e  Supreme Court ,  
Gun Cour t ,  Res iden t  M a g i s t r a t e ' s  
Court  and P e t t y  Ses s ions  Cour t .  

(b )  A D e c l a r a t i o n  t h a t  t h e  d e c i s i o n  
taken  wi thou t  c o n s u l t a t i o n  wi th  
t h e  Appl ican t  was i n  breach of  
t h e  A p p l i c a n t ' s  Legi t imate  
Expec ta t ion  of  c o n s u l t a t i o n .  

( c )  A D e c l a r a t i o n  t h a t  upon t h e  t r u e  
c o n s t r u c t i o n  of  t h e  J u d i c a t u r e  
(Rules  of  Cour t )  Act ,  t h e  Jud ica -  
t u r e  (Supreme Court )  Act ,  t h e  Gun 
Court  Act t h e  J u d i c a t u r e  (Res iden t  
Mag i s t r a t e  ' s )  Act and t h e  J u d i c a t u r e  
(Family Cour t )  Act ,  r e g u l a t i o n  of 
t h e  hours  of  s i t t i n g s  of  t h e  s a i d  
Cour t s  and of  t h e  J u d g e s ' o f  t h e  s a i d  
Cour t s  whether s i t t i n g  i n  Court  o r  
Chambers i s  v e s t e d  i n  t h e  Rules 
Committee appoin ted  by v i r t u e  o f  t h e  
J u d i c a t u r e  (Rules  of  Cour t )  Act and/ 
o r  t h e  r e s p e c t i v e  s t a t u t e s .  

(dl A D e c l a r a t i o n  t h a t  t h e  undated Not ice  
of  t h e  Honourable Chief J u s t i c e  i s  
n u l l  and vo id  and wi thou t  l e g a l  e f f e c t .  

( e )  F u r t h e r  and/or  o t h e r  r e l i e f .  

The c h i e f  J u s t i c e  i n  h i s  unques t ionable  concern a t  t h e  backlog 

of c a s e s  and wi th  a  view t o  reduc ing  such backlog,  around t h e  11 th  

May, 1999 i s s u e d  a  n o t i c e  which s t a t e s :  



"With effect from Monday, July 5, 
all sittings of the Supreme  court, 
Gun Court, Resident Magistrates' 
Court, Family Court and Petty 
Sessions Court will be conducted 
between the hours of 9:00 a.m. to 
4:30 p.m. on each day Monday - 
Friday. " 

The hours of sitting, for many decades have been from 10:OO a.m. 

to 4:00 p.m. The Order of the Chief Justice seeks to alter this. 

Mr. Derek Jones, Attorney-at-law and the president of the 

C:) Jamaica Bar Association deponed that about 15 years ago the committee 
known as "the Joint consultative Committee of Bench and Bar" was 

formed with a view to providing a forum for discussion of matters of 

mutual interest. Over the years, he said, the committee has served 

a valuable function in discu-ssing and resolving a considerable range 

of matters. 

The 'representatives1 on this committee include The Honourable 

Chief Justice, The Honourable President of the Court of Appeal, one 

C' or more of the judges of both of those courts, the Registrars of those 
Courts, the Director of Public Prosecutions, representatives of the 

Jamaican Bar Association and the President of the Advocates Associa- 

tion. 

According to Mr. Jones at a meeting of this committee held on 

the 13th April, 1999 the Honourable Chief Justice "indicated that 

the starting of court at 9:00 a.m. was something which might come 

soon, but there was no discussion on the matter." 

C A letter signed by the Secretary to theVChief Justice and dated 

May 11, 1999 with the Notice enclosed was sent to Mr. Jones. The 

Notice was posted on the The Website of the Supreme Court on or about 

the 31st May, 1999. 



On June 1, 1999 Mr. Jones wrote the Honourable Chief Justice 

and enclosed a note in which "certain concerns and suggestions" were 

expressed. 

At a meeting of the committee held on the - 8th ,June the matter 
was discussed. No consensus was reached. 

On the 10th June, 1999 the Honourable Minister of National Security 

and Justice called a meeting. At this meeting were the Honourable 

Chief Justice, the Permanent Secretary and other officials of the 

Ministry, the Director of Public Prosecution, Miss Marcia Hughes 

Senior Resident Magistrate, The Commissioner of Corrections, a 

representative of The Commissioner of Police and the President of the 

Advocates Association. This did not achieve a resolution. 

On the 1st day of July, 1999, The Bar Association, the applicant, 

sought and obtained leave of Orr, J. to apply to the Full Court for 

Order of Certiorari and Declaration in terms of the Notice of Motion 

as set out above. 

It should be noted that at the very beginning Mr. Small Q.C., 

leading counsel for the applicant observed that the Bar did not 

regard these proceedings as a contest between adversaries. Mr. Leys, 

counsel for the Respondent was quick to agree. Mr. Small said that 

it was because the Bar felt that the Honourabe Chief Justice might 

be in error why they came to this court. I venture to say that this 

court wholeheartedly endorse such sentiments. 

The applicant contends that there wasno legal basis for the decision 

made by the Chief Justice to change the hours of sittings af the 

Supreme Court, Gun Court, Resident Magistrate's Court, Family Court 

and Petty Session Court and that the Chief Justice had no inherent 

power as head of the judiciary so to do. 
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v A l t e r n a t i v e l y  it i s  t h e  c o n t e n t i o n  o f  t h e  a p p l c i a n t  t h a t  t h e  

~ h i d f  J u s t i c e  f a i l e d  t o  obse rve  t h e  r u l e s  o f  n a t u r a l  j u s t i c e  by 

t a k i n g  a  p rocedure  t h a t  was u n f a i r .  

M r .  Smal l  Q.C., M i s s  Mar t i n  and M r .  P i p e r  f o r  t h e  applicant r e f e r -  

r e d  t o  s e v e r a l  p i e c e s  o f  l e g i s l a t i o n ,  Ha l sbu ry ' s  Laws o f  England,  

4 t h  E d i t i o n ,  Volumes10 and 3 7 ,  Proc l ama t ions ,  Rules  and Regu la t i ons  

p u b l i s h e d  i n  t h e  Jamaica  G a z e t t e ,  Law d i c t i o n a r i e s  and dec ided  c a s e s  

i n  s u p p o r t  o f  t h e i r  c o n t e n t i o n s .  I i n t e n d  t o  d e a l  w i t h  some o f  

C1 t h e s e  i n  some d e t a i l .  

M r .  Leys,  i n  h i s  w r i t t e n  submiss ions ,  i n  t h e  main con t ends  t h a t  

a s  head o f  t h e  j u d i c i a r y  t h e r e  i s  an i n h e r e n t  power v e s t e d  i n  t h e  

Chief  J u s t i c e  t o  o r g a n i s e  p rocedu re s  and s i t t i n g s  o f  t h e  c o u r t s  i n  

such a  way a s  i s  r ea sonab ly  neces sa ry  f o r  t h e  due a d m i n i s t r a t i o n . o f  

j u s t i c e .  

H e  a l s o  examined t h e  r e l e v a n t  enac tments ,  r e f e r r e d  t o  d e c i d e  

c a s e s  and submi t t ed  t h a t  t h e  s e t t i n g  o f  t h e  h o u r s  f o r  opening o f  t h e  

c o u r t s  i s  an a d m i n i s t r a t i v e  f u n c t i o n  which i s  s p e c i f i c a l l y  v e s t e d  i n  

t h e  Chief  J u s t i c e .  

The Chief  J u s t i c e ,  he a rgued ,  has  a  s t a t u t o r y  d i s c r e t i o n  and 

once t h i s  was e x e r c i s e d  w i t h i n  t h e  "Wednesbury" r e a s o n a b l e n e s s  he  

canno t  be f a u l t e d .  

Whether o r  n o t  t h e  Chief  J u s t i c e  
ha s  t h e  power t o  a l t e r  t h e  h o u r s  
f o r  opening t h e  Cour t s  

r '  : 
To a t t e m p t  t o  answer t h i s  q u e s t i o n  w e  must examine t h e  r e l e v a n t  

\+ 

enac tments  i n  s o  f a r  a s  each o f  t h e  c o u r t s  a f f e c t d  i s  concerned.  

However b e f o r e  embarking on such an e x e r c i s e  it might  be conven i en t  

t o  d e a l  w i t h  M r .  Leys '  g e n e r a l  c o n t e n t i o n  that  by v i r t u e  o f  h i s  o f f i c e  

t h e  Chief  J u s t i c e  ha s  t h e  i n h e r e n t  power t o  make t h e  o r d e r  i n  q u e s t i o n .  



25 

O f f i c e  o f  Chief  J u s t i c e  

By v i r t u e  o f  t h e  J u d i c a t u r e  (Supreme Cour t )  A c t  c e r t a i n  c o u r t s  

w e r e  " c o n s o l i d a t e d  t o g e t h e r "  under  t h e  name o f  "The Supreme Cour t  

o f  J u d i c a t u r e  o f  Jamaica"  (The Supreme C o u r t ) .  

S e c t i o n  97 (2 )  o f  t h e  C o n s t i t u t i o n  o f  Jamaica  s t - a t e s :  

"The Judges  o f  t h e  Supreme Cour t  s h a l l  .be 
t h e  Chie f  J u s t i c e ,  a  S e n i o r  Pu i sne  Judge 
and such number o f  o t h e r  Pu i sne  Judges  a s  
may be  p r e s c r i b e d . "  

S e c t i o n  9 8 ( 1 )  d e a l s  w i t h  t h e  appointment  o f  a  Chief  J u s t i c e .  

S e c t i o n  5 ( 2 )  o f  The J u d i c a t u r e  (Supreme Cour t )  A c t  p r o v i d e s  

t h a t :  

"The Chie f  J u s t i c e  s h a l l  be t h e  P r e s i d e n t  
and t h e  Chief  Judge o f  t h e  Supreme Cour t  
and s h a l l  be  s t y l e d  "The Chief  J u s t i c e  o f  
Jamaica .  I' 

S e c t i o n  103:(2) o f  The C o n s t i t u t i o n  o f  Jamaica  p r o v i d e s  a s  f o l l ows :  

2. The Judges  o f  t h e  Cour t  o f  Appeal s h a l l  be  - 
( a )  a P r e s i d e n t  

( b )  t h e  Ch i e f  J u s t i c e  by v i r t u e  o f  h i s  o f f i c e  

a s  head o f  t h e  j u d i c i a r y  b u t  who however 

s h a l l  n o t  s i t  i n  t h e  Cour t  o f  Appeal u n l e s s  

I t  i s  t h e r e f o r e  beyond d i s p u t e  t h a t  t h e  Chief  J u s t i c e  i s  t h e  

head o f  t h e  J u d i c i a r y .  

- - 
,p y \, I n h e r e n t  Power o f  C h i e f l J u s t i c e  

-L,- 
I t  i s  t h e  submiss ion  o f  c o u n s e l  f o r  t h e  Respondent t h a t  t h e  

Chie f  J u s t i c e  a s  The C o n s t i t u t i o n a l  Head o f  t h e  J u d i c i a r y  i s  

r e s p o n s i b l e  f o r  t h e  conduc t  o f  t h e  a f f a i r s  o f  The J u d i c i a r y  ~ n d  t h e  

conduc t  o f  t h e  b u s i n e s s  of  t h e  s e v e r a l  c o u r t s .  Accc rd ing ly ,  i t  
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C': is contended that there is an inherent power in the Chief Justice 
"tb organise the procedures and sittings of the courts in such a 

way as is reasonably necessary for the due administration of 

justice. " 

Mr. Leys submitted that in the context of the legislation the 

word "sittings" relates to the period of time throughout the year 

when the court sits to adjudicate on various matters. It must be 

distinguished from a sitting of the court on a particular day when 
\ C' the court is sitting during a "sittings." He refers to Strouds 

Dictionary of English Law and to Osbourne's Law Dictionary for 

definition of the word "sittings." 

He contended that the sittings, that is, the terms or sessions 

are to be regulated by the Rules Committee but not each daily 

sitting. Once the "sittings" have been dealt with by the Committee, 

the Chief Justice as head of the Judiciary may make orders affecting 

f ,  a sitting of that "sittings" and by such order may alter the opening 
L' ' 

hours of the court. He relied on a passage from the speech of Lord 

Slynn in R e e s  v. Crane 1 9 9 4  W.I. .R.  444 a t  4 5 2  ( g  t o  j): 

"Their Lordships accept that even out- 
side these specific provisions of the 
rules, the Chief Justice must have the 
power to organise the procedures and 
sitting of the courts in such way as 
is reasonably necessary for the due 
administration of justice. This may 
involve allocating a Judge to do 
particular work, to take on administra- 
tive tasks, requiring him not to sit 
if it is necessary because of the back- 
log of reserved judgments in .the 
particular judge's list, or because of 
such matters as illness, accident or 
family or public obligations. It is 
anticipated that these administrative 
arrangements will normally be made 
amicably and after discussion between 
the Chief Justice and the judge concerned 
It may also be necessary if allegations 



are made against the judge, that 
his work programme should be re- 
arranged so that (for example) he 
only does a particular type of work 
for a period or does not sit on a 
particular type of case or even 
temporarily he does not sit at all. 
Again this kind of arrangement can be 
and should be capable of being made 
by agreement or at least after frank 
and open discussion between the Chief 
Justice and the judge concerned." 

Mr. Piper in reply, submitted that the passage in R e e s  v. C r a n e  

relied on by the Respondent does not recognise such wide powers in 
-- - 

the Chief Justice to make a fundamenial change in the nature of that 

which was sought to be done, namely, the effecting of a change to 

the hours for the sitting of the courts for the hearing of matters. 

This is a fundamental change, he contended, inthat it seeks to 

alter a custom or tradition that goes back for over 100 years. 

He submitted that the passage in R e e s  v. C r a n e  "by the words 

used and the examples given" by Lord Slynn is not consistent with 

the submission of counsel for the Respondent. 

It seems to me that the Chief Justice would have the inherent 

power to make the order in question only if the making of such order 

amounts to nothing more than an "administrative arrangement." If 

the making of the particular order involves the exercise of legis- 

lative power he can only do so if authorised by Parliament. 

If Parliament has given the power to the Rules Committee to 

make orders changing or altering the hours of opening of the Courts 

, then as Mr. Leys conceded, the Chief Justice would have no jursidic- 

tion to make the order in question. This issue will be considered 

later when dealing with the relevant enactments. 

The passage quoted from Lord Slynn's speech in R e e s  v. C r a n e  in 

my view, does not concern the making of an order which must necessarily 



C') a f f e c t  fundamenta l ly  everyone who i s  i nvo lved  i n  t h e  a d m i n i s t r a t i o n  

; o f  j u s t i c e ,  Lord Slynn was speak ing  t o  " a d m i n i s t r a t i v e  a r rangements"  
t h e  

r e l a t i n g  t o  a  member o f / ~ u d i c i a r ~  which a  Chie f  J u s t i c e  was e n t i t l e d  

t o  make. 

I n  my r e s p e c t f u l  view an  o r d e r  which s e e k s - t o  change t h e  opening 

h o u r s  o f  t h e  Cou r t s  where t h e r e  h a s  been a  s e t t l e d  p r a c t i c e  f o r  

decades  c a n n o t  be l a b e l l e d  " a d m i n i s t r a t i v e  ar rangements ."  

Indeed t h e  G a z e t t e s  Supplements which p u b l i s h  o r d e r s  made by t h e  

C' Rules  Committee a l t e r i n g  t h e  opening hou r s  o f  t h e  C o u r t ' s  o f f i c e  

demons t r a t e  t h a t  over  t h e  y e a r s  t h e  Rules Committee view t h e  making 

o f  such o r d e r s  a s  an e x e r c i s e  o f  d e l e g a t e d  l e g i s l a t i v e  power p u r s u a n t  

t o  The J u d i c a t u r e  (Rules  o f  Cou r t )  Act .  ( I  w i l l  r e t u r n  t o  t h i s  l a t e r ) .  

T h i s  must ,  i n  my view,  l e n d  s u p p o r t  t o  t h e  submiss ions  o f  t h e  

a p p l i c a n t  t h a t  t h e  a l t e r i n g  o f  t h e  opening hou r s  o f  t h e  c o u r t  i t s e l f  

can  o n l y  be done by t h e  Rules  Committee by v i r t u e  o f  t h e  power 

c o n f e r r e d  on it by t h e  s t a t u t o r y  p r o v i s i o n s .  

The a l t e r i n g  o f  t h e  opening hou r s  o f  t h e  c o u r t  i s  a n  i m p o r t a n t  

p r o c e d u r a l  p o i n t  which a f f e c t s  n o t  on ly  t h e  judges and l awyers  b u t  

t h e  wider  group o f  j u r o r s ,  p l a i n t i f f s ,  d e f e n d a n t s ,  w i t n e s s e s ,  s h o r t -  

hand wr i te rs ,  p o l i c e  and p r i s o n e r s .  Also  t h e  Cour t s  a r e  p u b l i c  and 

t h e  a l t e r i n g  o f  t h e  open ing  hou r s  w i l l  a f f e c t  t h e  p u b l i c  and t h e r e -  

f o r e  h a s  wide i m p l i c a t i o n s .  

For  t h e s e  r e a s o n s  I am f i r m l y  of  t h e  view t h a t  t h e  changing o r  

a l t e r i n g  o f  t h e  opening hou r s  o f  t h e  c o u r t  i n v o l v e s  t h e  e x e r c i s e  o f  

l e g i s l a t i v e  powers and canno t  be  s a i d  t o  be  an  " a d m i n i s t r a t i v e  a r r ange -  

ment.  " 

W e  must  now proceed  t o  examine t h e  r e l e v a n t  l e g i s l a t i v e  p r o v i s i o n s  

i n  r e s p e c t  o f  each  c o u r t .  



The Supreme Cour t  

S e c t i o n  30  o f  The J u d i c a t u r e  (Supreme Cour t )  Act  p rov ide s :  

"30 - The Supreme Cour t  s h a l l  o r d i n a r i l y  
ho ld  i t s  s i t t i n g s  i n  Kingston,  b u t  s u b j e c t  
t o  t h e  p r o v i s i o n s  o f  t h i s  Act  and t o  r u l e s  
of  C o u r t ,  t h e  Cou r t  and t h e  Judges  t h e r e o f  
may s i t  and a c t  a t  anytime and a t  any p l a c e  
f o r  t h e  t r a n s a c t i o n  o f  any p a r t  o f  t h e  
b u s i n e s s  o f  t h e  Cour t  o r  of  such Judges .  

S e c t i o n  31 i s  a s  f o l l ows :  

31  (1) - The Chief  J u s t i c e  may from t i m e  t o  
t ime  make and when made revoke ,  add 
t o  o r  a l t e r  o r d e r s  a p p o i n t i n g  t h e  
t i m e s  and p l a c e s  f o r  t h e  h o l d i n g  o f  
C i r c u i t  Cour t .  

( 2  Every o r d e r  under  s u b s e c t i o n  (1) 
s h a l l  b e  so framed a s  t o  p r o v i d e  
t h a t  t h e r e  s h a l l  be  h e l d  a  C i r c u i t  
t h r e e  t i m e s  a  y e a r  i n  each  p a r i s h  
o f  t h e  I s l a n d  e x c e p t  i n  t h e  p a r i s h  
o f  S t .  Andrew. 

( 3  Every o r d e r  under  s u b s e c t i o n  (1) s h a l l  
be  p u b l i s h e d  i n  t h e  G a z e t t e  and s h a l l  
come i n t o  o p e r a t i o n  upon t h e  d a t e  
s p e c i f i e d  i n s u c h  o r d e r .  

( 4  Every o r d e r  under s u b s e c t i o n  (1) s h a l l ,  
so l ong  a s  it c o n t i n u e s  i n  f o r c e ,  have 
t h e  same e f f e c t  as i f  it formed p a r t  
of  t h e  p r o v i s i o n s  of t h i s  A c t ,  and 
r u l e s  o f  c o u r t  may be  made f o r  c a r r y i n g  
any o r d e r  under  s u b s e c t i o n  ( l ) , , i n t o  
e f f e c t  a s  i f  t h e  p r o v i s i o n s  o f  such  
o r d e r  formed p a r t  of  t h i s  a c t .  

( 5 )  No twi th s t and ing  any th ing  i n  t h i s  
s e c t i o n  o r  i n  any o r d e r  made under  
t h i s  s e c t i o n ,  t h e  Chief  J u s t i c e  o r  any 
Pu i sne  Judge may d i r e c t  any C i r c u i t  
Cou r t  C l e r k  - 

( a )  t o  pos tpone  t h e  opening of 
t h e  C i r c u i t  Cour t  o f  which 
he  i s  t h e  C l e r k ,  from t h e  
day appo in t ed  f o r  such  
open ing  by any o r d e r  under  
t h i s  s e c t i o n  t o  any o t h e r  
day s p e c i f i e d  by t h e  Chief  
J u s t i c e  o r  any Pu i sne  Judge,  
a s  t h e  c a s e  may be ;  o r  



(b )  t o  a d j o u r n  t h e  s i t t i n g  o f  
t h e  C i r c u i t  Cour t  t o  which 
he  i s  t h e  C le rk  t o  any day 
s p e c i f i e d  by t h e  Chief  
Chief  J u s t i c e  o r  any Pu isne  
Judge.  

(6) Notwi ths tand ing  any th ing  i n  t h i s  
s e c t i o n  o r  i n  any o r d e r  made under  
t h i s  s e c t i o n  t h e  Chief  J u s t i c e  may 
d i r e c t  t h a t  a t  any C i r c u i t  Cour t  
Judges  may ho ld  s e p a r a t e  Cour t s .  

S e c t i o n  3 8  ( i b i d )  p r o v i d e s  t h a t  t h e  t r i a l  o f  c i v i l  s u i t s  cogni-  

z a b l e  by thesupreme Cour t  s h a l l  t a k e  p l a c e  a t  t h e  s i t t i n g s  o f  The 
/'--' 

- !  Kingston C i r c u i t  Cour t  o r  a t  t h e  C i r c u i t  Cour t  o f  t h e  C i r c u i t  i n  

which t h e  cause  o f  a c t i o n  a r o s e .  

S e c t i o n  4 0  ( i b i d )  p r o v i d e s  t h a t  a  Judge of  t h e  Supreme Cour t  

h o l d i n g  a  C i r c u i t  s h a l l  c o n s t i t u t e  a  Cour t  of  t h e  Supreme Cour t .  

I t  i s  n o t  i n  d i s p u t e  t h a t  t h e  word " t imes"  i n  S .31(1)  means 

" d a t e s . "  I t  i s  t h e r e f o r e  c l e a r  t h a t  t h e  Chief  J u s t i c e  i s  g iven  t h e  

power t o  make o r d e r s  a p p o i n t i n g  t h e  d a t e s  and p l a c e s  f o r  t h e  ho ld ing  

- of  t h e  Supreme Cour t  e x e r c i s i n g  bo th  c r i m i n a l  and c i v i l  j u r i s d i c t i o n s .  
L , j  

T h i s  p r o v i s i o n  does  n o t  s p e c i f i c a l l y  g i v e  t h e  Chief J u s t i c e  t h e  

power t o  make o r d e r s  a p p o i n t i n g  o r  a l t e r i n g  t h e  hou r s  f o r  open ing  

of  t h e  Cour t .  

M r .  Leys a rgued  t h a t  by neces sa ry  i m p l i c a t i o n  t h e  Chief  J u s t i c e  

i s  g i v e n  t h e  power s o  t o  do.  I f  he ha s  j u r i s d i c t i o n  o v e r  t h e  d a t e s  

he must  have j u r i s d i c t i o n  ove r  t h e  t i m e ,  he u rged .  

M r .  Small  on t h e  o t h e r  hand submi t t ed  t h a t  such  power canno t  be  

i n f e r r e d  from t h i s  s t a t u t o r y  p r o v i s i o n .  H e  r e f e r r e d  t o  Baker v. R,  

(1975) 13 J , L , R ,  169 at p.175 where Lord Diplock s a i d :  

"To r e a d  i n t o  t h e  Jamaican s t a t u t e  words 
t h a t  t h e  l e g i s l a t u r e  ha s  i t s e l f  a p p a r e n t l y  
r e j e c t e d  s o  a s  t o  e n a b l e  t h e  c o u r t  t o  g i v e  
t o  t h e  s t a t u t e  an  e f f e c t  which it would no t  
o t h e r w i s e  have ,  would be a  u s u r p a t i o n  o f  



t h e  f u n c t i o n s  o f  t h e  Jamaican l e g i s -  
l a t u r e .  T h i s  i s  n o t  t h e  f u n c t i o n  o f  a  
c o u r t  o f  law ............................ 

He i n v i t e d  t h e  c o u r t  t o  look  a t  S .29 (1 )  o f  Cap. 180 - t h e  

J u d i c a t u r e  (Supreme Court-) A c t  t h e  p r edeces so r  o f  S.31 (1) t o  which I 

in t end -  t o  r e t u r n .  

M r .  Small  a l s o  submi t t ed  t h a t  t h e  a p p o i n t i n g  o r  a l t e r i n g  o f  t h e  

hou r s  f o r  opening. f a l l s  w i t h i n  t h e  ambi t  o f  r e g u l a t i n g  t h e  s i t t i n g s  

o f  t h e  Cour t  and of  t h e  Judges  o f  t h e  Cour t .  T h i s  power, he  con tended ,  

C,) i s  s p e c i f i c a l l y  g iven  t o  t h e  Rules  Committee o f  t h e  Supreme Cour t .  

' 4  I must a t  t h i s  s t a g e  examine t h e  J u d i c a t u r e  (Rules  o f  Cour t )  

Act .  

k By S e c t i o n  3 of  t h i s  A c t  a  Committee t o  be known a s  The Rules  

Committee o f  The Supreme Cour t  was e s t a b l i s h e d .  The committee 

c o n s i s t s  o f :  

( a )  t h e  Chief  J u s t i c e ,  t h e  P r e s i d e n t  
o f  t h e  Cour t  of Appeal ,  a  Judge 
o f  t h e  Supreme Cour t  d e s i g n a t e d  
by t h e  Chief  J u s t i c e ,  t h e  A t to rney  
General  and t h e  D i r e c t o r  o f  S t a t e  
Proceed ings  a s  e x  o f f i c i o  members; 
and 

( b )  f i v e  a t t o rneys - a t - l aw ,  i n  p r i v a t e  
p r a c t i c e ,  appo in t ed  by t h e  M i n i s t e r  
on nominat ion by t h e  Bar Counc i l .  

The Chief  J u s t i c e  s h a l l  be  t h e  Chairman o f  t h e  committee.  

S e c t i o n  4 sets o u t  t h e  f u n c t i o n s  and powers o f  t h e  committee.  

I t  i s  neces sa ry  t o  reproduce  S.4 s u b s e c t i o n s  (1) , ( 2 )  and ( 6 )  . 
4 ( 1 )  I t  s h a l l  be  t h e  f u n c t i o n  of  t h e  

Committee t o  make r u l e s  ( i n  
t h i s  A c t  r e f e r r e d  t o  a s  " r u l e s  
o f  c o u r t " )  f o r  t h e  purpose  o f  
t h e  J u d i c a t u r e  ( A p p e l l a t e  J u r i s -  
d i c t i o n )  Ac t ,  t h e  J u d i c a t u r e  
(Supreme Cour t )  Ac t ,  t h e  J u d i c a -  
t u r e  (Supreme Cour t )  ( A d d i t i o n a l  
Powers of  R e g i s t r a r )  Ac t ,  t h e  
J u s t i c e s  of  t h e  Peace (Appeals)  



A c t ,  t h e  i n d i c t m e n t s  A c t  and 
any o t h e r  l a w  o r  enac tment  f o r  
t h e  t i m e  b e i n g  i n  f o r c e  r e l a t i n g  
t o  o r  a f f e c t i n g  t h e  j u r i s d i c t i o n  
o f  t h e  Supreme C o u r t ,  o r  t h e  
C o u r t  o f  Appeal  o r  any Judge o r  
o f f i c e r  o f  s u c h  r e s p e c t i v e  C o u r t .  

( 2 )  ~ u l e s  o f  c o u r t  may make p r o v i s i o n  
f o r  a l l  o r  any o f  t h e  f o l l o w i n g  
m a t t e r s  - 
(a )  f o r  r e g u l a t i n g  and p r e s c r i b i n g  

t h e  p r o c e d u r e  ( i n c l u d i n g  t h e  
method o f  p l e a d i n g )  and t h e  
p r a c t i c e  t o  be  f o l l o w e d  i n  t h e  
Cour t  o f  Appeal and t h e  Supreme 
Cour t  r e s p e c t i v e l y  i n  a l l  c a u s e s  
and m a t t e r s  wha t soever  i n  o r  
w i t h  r e s p e c t  t o  which t h o s e  
C o u r t s  r e s p e c t i v e l y  have f o r  t h e  
t i m e  b e i n g  j u r i s d i c t i o n  ( i n c l u d i n g  
t h e  p r o c e d u r e  and p r a c t i c e  t o  b e  
fo l lowed  i n  t h e  o f f i c e s  o f  t h e  
Supreme C o u r t ) ,  and any m a t t e r s  
i n c i d e n t a l  t o  o r  r e l a t i n g  t o  any 
such  p r o c e d u r e  o r  p r a c t i c e ,  
i n c l u d i n g  ( b u t  w i t h o u t  p r e j u d i c e  t o  
t h e  g e n e r a l i t y  of  t h e  f o r e g o i n g  
p r o v i s i o n )  t h e  manner i n  which ,  
and t h e  t i m e  w i t h i n  which any 
a p p l i c a t i o n s ,  a p p e a l s  o r  r e f e r e n c e s  
which under  any l a w  o r  enac tment  
may o r  are t o  be made t o  t h e  C o u r t  
o f  Appeal  o r  t h e  Supreme C o u r t  o r  
any Judge  o f  such r e s p e c t i v e  C o u r t ,  
s h a l l  be  made; 

(b )  f o r  r e g u l a t i n g  t h e  s i t t i n g s  o f  t h e  
C o u r t  o f  Appeal and t h e  Supreme 
C o u r t ,  and o f  t h e  J u d g e s  o f  t h e  
Supreme C o u r t  whether  s i t t i n g  i n  
C o u r t  o r  i n  Chambers; 

( c )  f o r  r e g u l a t i n g  t h e  v a c a t i o n s  t o  be  
obse rved  by t h e  Supreme C o u r t  and 
t h e  C o u r t  o f  Appeal  and i n  t h e  
o f f i c e s  of  t h e  Supreme C o u r t ;  

( d )  f o r  p r e s c r i b i n g  what  p a r t  o f  t h e  
b u s i n e s s  which may b e  t r a n s a c t e d  

L 
and o f  t h e  j u r i s d i c t i o n  which may be  
e x e r c i s e d  by judges  o f  t h e  Supreme 
C o u r t  i n  Chambers may be t r a n s a c t e d  
o r  e x e r c i s e d  by o f f i c e r s  o f  t h e  
Supreme C o u r t ;  



(e) f o r  p r o v i d i n g  t h a t  any i n t e r -  
l o c u t o r y  a p p l i c a t i o n  i n  r e l a t i o n  
t o  any m a t t e r ,  8r t o  any a p p e a l  
o r  p roposed  a p p e a l ,  may b e  hea rd  
and d i s p o s e d  o f  by a  s i n g l e  Judge ;  

(5)- f o r  r e g u l a t i n g  any m a t t e r s  r e l a t i n g  
t o  t h e  c o s t s  o f  p roceed ings  i n  t h e  
Cour t  o f  Appeal o r  t h e  Supreme Cour t ;  

( g )  f o r  r e p e a l i n g  any enac tment  r e l a t i n g  
t o  m a t t e r s  w i t h  r e s p e c t  t o  which 
r u l e s  a r e  made under  t h i s  s e c t i o n ;  

( h )  f o r  r e g u l a t i n g  t h e  means by which 
p a r t i c u l a r  f a c t s  may b e  proved and 
t h e  mode i n  which e v i d e n c e  t h e r e o f  may 
be  g i v e n  i n  any p roceed ings  o r  on any 
a p p l i c a t i o n  i n  c o n n e c t i o n  w i t h  o r  a t  
any s t a g e  o f  any p roceed ings ;  

(i) f o r  r e g u l a t i n g  o r  making p r o v i s i o n  
w i t h  r e s p e c t  t o  any o t h e r  m a t t e r s  which 
w e r e  o r  migh t  have  been r e g u l a t e d  o r  
w i t h  r e s p e c t  t o  which p r o v i s i o n  was o r  
might  have been made by r u l e s  o f  t h e  
Supreme C o u r t  o r  which under  t h i s  A c t  
o r  any o t h e r  enactment  may be  r e g u l a t e d  
o r  p rov ided  f o r  by r u l e s  o f  c o u r t :  

(*- ' \, 
Prov ided  t h a t  no r u l e  o f  c o u r t  s h a l l  - 

( a )  s ave  a s  f a r  a s  r e l a t e s  t o  t h e  power o f  
t h e  C o u r t  f o r  s p e c i a l  r e a s o n  t o  a l l ow  
d e p o s i t i o n s  o r  a f f i d a v i t s  t o  be  r e a d ,  
a f f e c t  t h e  mode o f  g i v i n g  ev idence  by 
o r a l  examina t ion  o f  w i t n e s s e s  i n  t r i a l  
by j u r y ,  o r  t h e  r u l e s  o f  e v i d e n c e ,  o r  
t h e  law r e l a t i n g  t o  j u r y  men o r  j u r i e s ;  

( b )  t a k e  away o r  p r e j u d i c e  t h e  r i g h t  o f  any 
p a r t y  t o  have t h e  i s s u e s  f o r  t r i a l  by 
j u ry  s u b m i t t e d  and l e f t  by t h e  Judge t o  
t h e  j u r y  b e f o r e  whom t h e  same s h a l l  come 
f o r  t r i a l ,  w i t h  a  p r o p e r  and complete  
d i r e c t i o n  t o  t h e  j u r y  upon t h e  law, and 
a s  t o  t h e  e v i d e n c e  a p p l i c a b l e  t o  such 
i s s u e s .  

( 6 )  Ru les  o f  c o u r t  s h a l l  b e  s u b j e c t  t o  n e g a t i v e  r e s o l u -  
t i o n .  

The p r e d e c e s s o r  o f  t h i s  enac tment  was S.43 o f  Chap te r  1 8 0  o f  

t h e  J u d i c a t u r e  (Supreme C o u r t )  Law which p rov ided  a s  f o l l o w s :  



"s.43 The Chie f  J u s t i c e ,  w i t h  t h e  c o n c u r r e n c e  o f  
a  m a j o r i t y  o f  t h e  o t h e r  Judges ,  may from 
t i m e  t o  t i m e  make, and when made r e v o k e ,  
add t o  o r  a l t e r ,  g e n e r a l  Ru les  and  O r d e r s ,  
f o r  a l l  o r  any o f  t h e  purposes  h e r e i n a f t e r  
mentioned.  

Such Rules  s h a l l b e  s u b j e c t  t o  t h e  a p p r o v a l  
o f  t h e  M i n i s t e r  i n  C o u n c i l ,  who may a l l o w  
d i s a l l o w ,  a l t e r  o r  add t o ,  such Rules  o r  
any o f  them. 

Such Rules  when approved s h a l l  be  p u b l i s h e d  
i n  t h e  G a z e t t e ,  and s h a l l . c o m e  i n t o  o p e r a t i o n  
a t  t h e  d a t e  ment ioned i n  t h e  p u b l i c a t i o n .  

C) The p u r p o s e s  f o r  which R u l e s  o f  C o u r t  may b e  made a r e  a s  

f o l l o w s  : 

( a )  For  r e g u l a t i n g  t h e  s i t t i n g s  o f  t h e  C o u r t  
and o f  t h e  J u d g e s .  

( b )  For  t h e  d i s t r i b u t i o n  o f  t h e  b u s i n e s s  o f  
t h e  c o u r t  amongst t h e  Judges .  

('. , 

$ (c )  

For  r e g u l a t i n g  t h e  p r a c t i c e  and p r o c e d u r e  
i n  t h e  C o u r t  and t h e  e x e c u t i o n  o f  t h e  
p r o c e s s  o f  t h e  C o u r t ,  and t h e  p r a c t i c e  
and p r o c e d u r e  t o  be  obse rved  by o f f i c e r s  

i o f  t h e  C o u r t ,  and i n  r e l a t i o n  t o  b u s i n e s s  

1 w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t .  

( d )  For  r e g u l a t i n g  m a t t e r s  r e l a t i n g  t o  t h e  
c o s t s ,  and t h e  t a x a t i o n  t h e r e o f ,  o f  
p r o c e e d i n g s  i n  t h e  C o u r t ,  i n c l u d i n g  t h e  
c o s t s  o f  s o l i c i t o r s ,  t h e  e x p e n s e s  of  
w i t n e s s e s ,  and t h e  f e e s  o f  b a i l i f f s .  

(el For  r e g u l a t i n g  m a t t e r s  r e l a t i n g  t o  t h e  
c o n d u c t  o f  c i v i l  and c r i m i n a l  b u s i n e s s  
i n  t h e  c o u r t .  

( f )  For  f i x i n g  t h e  f e e s  c h a r g e a b l e  i n  
r e l a t i o n  t o  b u s i n e s s  i n  t h e  C o u r t .  

( g )  For r e v o k i n g ,  a d d i n g  t o ,  a l t e r i n g  o r  
amending a l l  o r  any o f  t h e  p r o v i s i o n s  o f  
t h e  C i v i l  P rocedure  Code and f o r  r e g u l a t i n g  

., t h e  p r a c t i c e  and p r o c e d u r e  of  t h e  C o u r t  i n  
r e s p e c t  o f  i t s  s e v e r a l  j u r i s d i c t i o n s ,  any- 
t h i n g  i n ' t h e  C i v i l  P rocedure  Code a f o r e s a i d  
n o t w i t h s t a n d i n g .  

( h )  For  r e q u l a t i n g ,  p r e s c r i b i n g  and d o i n g  any- 
t h i n g  which may b e  r e g u l a t e d ,  p r e s c r i b e d  



o r  done by Rules of  Cour t  i n  s o  f a r  a s  
p r o v i s i o n  i s  n o t  e x p r e s s l y  made by t h i s  
Law o r  t h e  Civi1 ,Procedure  Code o r  by t h e  
law r e g u a l t i n g  c r i m i n a l  procedure ."  

I t  i s  impor tan t  t o  n o t e  t h a t  on ly  ( b )  was excluded from t h e  new 

enactment.  The reason  f o r  t h i s  i s  obvious i n  l i g h t  o f  t h e  change i n  

t h e  composit ion o f  t h e  committee. 

Le t  m e  h e r e  r e t u r n  t o  S .29 (1 )  o f  Cap. 180 t h e  p redeces so r  of 

S. 31 (1) o f  t h e  J u d i c a t u r e  (Supreme Court )  Act.  Th i s  s e c t i o n  p rov ides :  

S.29 (1) The M i n i s t e r  may from t i m e  t o  t ime  
make and when made revoke ,  add t o  
o r  a l t e r  o r d e r s  - 
( a )  a r r a n g i n g  t h e  c i r c u i t s  and 

t h e  number t h e r e o f  and 
d i r e c t i n g  what p a r i s h e s  and 
towns s h a l l  be upon each  
c i r c u i t .  

( b )  r e g u l a t i n g  t h e  v a c a t i o n s  t o  
be observed by The Supreme 
Court  and t h e  o f f i c e s  t h e r e o f .  

( c )  The M i n i s t e r  may under t h e  
p r o v i s i o n s  of t h i s  s e c t i o n  
o r d e r  t h a t  t h e  whole I s l a n d  
s h a l l  c o n s t i t u t e  one c i r c u i t .  

I t  w i l l  be  observed t h a t  t h e  powers g iven  t o  t h e  Chief J u s t i c e  

by v i r t u e  of S.31 of J u d i c a t u r e  (Supreme Cour t )  Act a r e  n o t  a s  wide 

a s  t h o s e  t h e  M i n i s t e r  had. The Chief J u s t i c e  i s  r e s t r i c t e d  t o  t h e  

making, revoking o r  a l t e r i n g  of  o r d e r s  a p p o i n t i n g  t h e  d a t e s  and 

p l a c e s  of t h e  ho ld ing  of  c i r c u i t s .  Whereas t h e  M i n i s t e r  had t h e  

power t o  make o r d e r s  a f f e c t i n g  t h e  number of  c i r c u i t s  and t h e  

v a c a t i o n s  t o  be observed by t h e  Cour t .  

These powers of t h e  M i n i s t e r  were l a t e r  v e s t e d  i n  t h e  Rules  

Committee by t h e  J u d i c a t u r e  (Rules  o f  Cour t )  Act .  

A s  M r .  Small submi t ted ,  t h e  "dominant p o s i t i o n 1 '  o f  t h e  Judges  

a c t i n g  a l o n e ,  i n  making of  r u l e s  o f  c o u r t  gave way t o  t h e  " i n c l u s i v e  



C' p o s i t i o n "  set  o u t  i n  t h e  new regime.  

I t  i s  a g a i n s t  t h i s  background I would v e n t u r e  t o  t h i n k  t h a t  

t h e  c u r r e n t  r e l e v a n t  enac tments  must  be  examined. 

A number o f  t h e  Jamaica  G a z e t t e  Supplements c o n t a i n i n g  o r d e r s  

made p u r s u a n t  t o  t h e  a f o r e s a i d  enac tments  w e r e  b rough t  t o  t h e  a t t e n t i o n  

o f  t h e  c o u r t .  

The o r d e r s  a f f e c t i n g  t h e  opening o f  t h e  o f f i c e  o f  t h e  Supreme 

Cour t  w e r e  made by t h e  Rules  Committee see f o r  example Jamaica  

G a z e t t e  Supplement September 25, - t h e  Supreme Cour t  

(Hours o f  Opening) Rules  1969 and G a z e t t e  Supplement J u l y  12 ,  1973 

No. 296 P.403 - The Supreme Cour t  (Hours o f  open ing)  (Amendment) 

Rules  1973. These o r d e r s  w e r e  s i g n e d  by members o f  t h e  Rules  Com- 

m i t t e e .  

Orders  d e a l i n g  w i t h  t h e  d a t e s  f o r  commencement and end o f  each  

t e r m ,  t h e  d a t e s  f o r  t h e  commencement of  t h e  C i r c u i t  Cou r t  i n  each 

p a r i s h  and t h e  d a t e s  f o r  s p e c i a l  s i t t i n g s  w e r e  made by t h e  Chief  

L'' J u s t i c e  see f o r  example G a z e t t e  Supplement June  23, 1997 No. 74B 

The J u d i c a t u r e  ( C i r c u i t  C o u r t s )  (Times and' P l a c e s  f o r  t h e  ~ o l d i n g  

Thereof )  (Amendment) Order 1997. 

Whenever an o r d e r  i s  made p u r s u a n t  t o  s t a t u t o r y  powers t h e  

p a r t i c u l a r  empowering enactment  i s  c i t e d  i n  t h e  o r d e r .  

The J u l y  1 2 ,  1973 o r d e r  a f f e c t i n g  t h e  hou r s  f o r  open ing  o f  t h e  

\ C o u r t ' s  o f f i c e ,  made by t h e  Rules  Committee c h a i r e d  by t h e  Chie f  

J u s t i c e  r e f e r s  t o  "powers c o n f e r r e d  on u s  by S.4 o f  t h e  J u d i c a t u r e  

C:: (Rules  o f  Cour t )  Law 1961. 

Now t h i s  s e c t i o n  does  n o t  s p e c i f i c a l l y  make ment ion o f  t h e  

"hours  o f  opening o f  t h e  o f f i c e . "  

The on ly  mention o f  " o f f i c e "  o f  t h e  c o u r t  i n  S.4 i s  i n  s u b s e c t i o n  



2 ( a )  which a d d r e s s e s  t h e  empowerment o f  t h e  Rules  C o m m i t t e e  t o  make 

o r d e r s  r e g u l a t i n g  and p r e s c r d b i n g  t h e  p rocedu re  and t h e  p r a c t i c e  t o  

be fo l lowed  i n  t h e  c o u r t  i n  a l l  c a u s e s  and m a t t e r s  wha t soever  i n  o r  

w i t h  r e s p e c t  t o  which t h e  c o u r t s  have  j u r i s d i c t i o n  ( i n c l u d i n g  t h e  

p r o c e d u r e  and p r a c t i c e  t o  be  fo l l owed  i n  t h e  o f f i c e s  o f  t h e  Supreme 

Cour t )  and matters i n c i d e n t a l  t o  or r e l a t i n g  t o  any s u c h  p rocedu re  I 
I 
I 

! and p r a c t i c e .  

I 
A s  s a i d  b e f o r e  t h e  o r d e r s  made by t h e  Ru le s  Committee s t a t i n g  I 

I 

CI t h e  hou r s  d u r i n g  which t h e  o f f i c e  o f  t h e  Supreme Cour t  shou ld  remain  

open t o  t h e  p u b l i c  ( s e e  G a z e t t e  Supplement d a t e d  September 2 5 ,  1969 

No.459 a t  P.605) and amending t h e  h o u r s  o f  opening o f  t h e  c o u r t ' s  

o f f i c e  ( s e e  G a z e t t e  Supplement J u l y  1 2 ,  1973:No.296 a t  P.403) r e f e r  

t o  powers c o n f e r r e d  on t h e  Rules  Committee by S.4 o f  t h e  Act .  

I t  was n o t  argued b e f o r e  u s  t h a t  t h e  Rules  Committee had no power 

t o  make o r d e r s  a f f e c t i n g  t h e  "hou r s  of  openinq of  t h e  o f f i c e "  o f  

t h e  Supreme Cour t .  

The members o f  t h e  committee were c l e a r l y  o f  t h e  view t h a t  t h e  

\ terms " p r a c t i c e  and p rocedu re"  and " m a t t e r s  i n c i d e n t a l  t o  o r  r e l a t i n g  

t o a n y  such  p r a c t i c e  and p rocedure"  used  i n  S . 4 ( 2 )  ( a )  were wide enough 

t o  cove r  such  matters as  t h e  h o u r s  of  opening o f  t h e  o f f i c e  o f  t h e  

Cou r t .  

I n  l i g h t  o f  t h i s  it seems u n t e n a b l e  t o  a r g u e  t h a t  t h e  Rules  

Committee h a s  no power t o  make o r d e r s  a f f e c t i n g  t h e  h o u r s  o f  open inq  

o f  t h e  Cou r t s .  

I canno t  a c c e p t  M r .  Leys '  submiss ion  t h a t  a l t h o u g h  t h e  C o m m i t t e e  

h a s  power s to  r e g u l a t e  t h e  s i t t i n g s  o f  t h e  Cou r t  
it h a s  no power t o  

s ay  a t  what  hour  a  s i t t i n g  shou ld  s t a r t  or end .  
t h e  

M r .  Leys con t ends  tha t /Commit tee  h a s  j u r i s d i c t i o n  t o  r e g u l a t e  



cj the sittings, but as to the daily sittings of the Court that is a 

matter for the Chief Justice, , 

However he was not able to point the court to any legislative 

enactment which so empowers the chief Justice, whether expressly or 

implicitly, 

To be fair to Mr. Leys he sought to argue that implicit in the 

power to appoint the dates for holding of the court (See S.31(1) of 

the Act) is the power to appoint the hour of opening of the Court, 
/' ,, 
L For the court to give to the statute such an effect would be a 

usurpation of the functions of Parliament - see Baker v. R. (supra). 

I am of the view that by virtue of S.4 (2) (a) , (b) and (i) of 

the Judicature (Rules of Court) Act the Rules Committee has the 

power to make orders affecting the hours of opening of the Supreme 

Court. Subsection 2(a) provides for regulating and prescribing the 

procedure and the practice to be followed in the court. Subsection 

(-', 
(2) (b) provides for "regulating the sittings" of the court and of 

the Judges whether sitting in Court or in Chambers - Section (2) (i) 

is an umbrella provision. 

In this context sittings must include the conduct of the daily 

business of the Court, otherwise it would be difficult to conceive 

of the "sitting of the Judges whether sitting in Court or Chambers." 

The Gun Court 

The relevant provisions are Section 7 and 15 of the Gun Court 

C' Act. Section 7 provides: 

7 (1) The Court may hold its sittings in 
Kingston or St. Andrew, and at such 
other places (if any) as the Chief 
Justice may, by order, from time to 
time appoint. 

(2) Any order under subsection (1) may 
contain such consequential, supple- 
mentary or ancillary provisions as 
appears to the Chief Justice to be 



n e c e s s a r y  or  e x p e d i e n t .  

( 3 )  S u b j e c t  to t h e  p r o v i s i o n s  o f  t h i s  
A c t  and r u l e s  o f  c o u r t  ( i f  a n y ) ,  
t h e  c o u r t  and t h e  R e s i d e n t  Magis- 
t r a t e s  and Supreme Cour t  Judges  
a s s i g n e d  t h e r e t o  may s i t  and a c t  
a t  anyt ime f o r  d e t e r m i n i n g  p rocee -  
d i n g s  under  t h i s  A c t .  

( 4 )  D i v i s i o n s  o f  t h e  c o u r t  m a y  p u r s u a n t  
t o  t h e  f o r e g o i n g  p r o v i s i o n s  o f  t h i s  
s e c t i o n ,  s i t  a t  t h e  same t i m e ,  o r  a t  
d i f f e r e n t  t i m e s ,  or  i n  d i f f e r e n t  p l a c e s .  

S e c t i o n  15- (1 )  S u b j e c t  t o  s u b s e c t i o n s  (2 )  and ( 3 ) ,  t h e  
Rules  Committee e s t a b l i s h e d  under  s e c t i o n  
135 o f  t h e  J u d i c a t u r e  ( R e s i d e n t  M a g i s t r a t e s )  
A c t  may make, revoke and a l t e r  r u l e s  o f  
t h e  Cou r t  - 

( a )  f o r  t h e  e f f e c t u a l  e x e c u t i o n  o f  
t h i s  A c t  and o f  t h e  o b j e c t s  
t h e r e o f ;  

( b )  f o r  t h e  r e g u l a t i o n  o f  t h e  
p r a c t i c e  and p roceed ings  o f  t h e  
Cou r t ;  

(c )  f o r  t h e  r e g i s t r a t i o n  o f  a l l  
o r d e r s  and judgments and t h e  
keep ing  o f  books by t h e  C l e r k  
o f  t h e  Cou r t  r e c o r d i n g  o r  
r e l a t i n g  t o  t h e  p r o c e e d i n g s  o f  
t h e  Cour t ;  

( d )  f o r  t h e  s e t t l i n g  o f  t h e  d u t i e s  
o f  t h e  o f f i c e r s  o f  t h e  Cou r t ;  

( e l  f o r  p r e s c r i b i n g  forms f o r  t h e  
C o u r t ,  

s o  however, t h a t  r u l e s ,  forms and p r a c t i c e  i n  
f o r c e  i n  t h e  Cour t  a t  t h e  1st day o f  Oc tobe r ,  
1 9 8 7 ,  s h a l l  remain  i n f o r c e  u n t i l  such  r u l e s ,  
forms and p r a c t i c e  a r e  amended o r  revoked.  

S e c t i o n  15- (2 )  Rules  made under  t h i s  s e c t i o n  s h a l l  n o t  have  
e f f e c t  u n l e s s  approved by t h e  M i n i s t e r ,  w i t h  
o r  w i t h o u t  m o d i f i c a t i o n s ,  and p u b l i s h e d  i n  t h e  
G a z e t t e .  

S e c t i o n  15 - ( 3 )  The p r o v i s i o n s  o f  t h e  J u d i c a t u r e  (Rules  o f  C o u r t )  
Act  s h a l l ,  e x c e p t  i n  s o f a r  a s  it i s  i n c o m p a t i b l e  
w i t h  t h i s  A c t ,  a p p l y  i n  r e l a t i o n  t o  High Cour t  
and C i r c u i t  C o u r t s  D i v i s i o n s  o f  t h e  c o u r t  and t h e  
p r o c e s s  p r a c t i c e  and p rocedu re  t h e r e o f  a s  t h e y  



app ly  i n  r e l a t i o n  t o  t h e  Supreme C o u r t  
Cou r t  and t h e  p r o c e s s ,  p r a c t i c e  and 
p rocedure  t h e r e o f  i n  t h e  e x e r c y s e  o f  
c r i m i n a l  j u r i s d i c t i o n  o f  t h a t  c o u r t .  

S e c t i o n  7 ( 1 )  empowers t h e  Chief  J u s t i c e  by o r d e r  t o  a p p o i n t  

"such o t h e r  p l a c e s "  ( i . e .  o t h e r  t h a n  Kingston and S t .  Andrew) f o r  
. . . . 

t h e  h o l d i n g  o f  t h e  s i t t i n g s  o f  t h e  Gun Cour t .  The Chie f  J u s t i c e  i s  

a l s o  empowered (S. 7  ( 2 )  t o  make " c o n s e q u e n t i a l ,  supp lementa ry  o r  

a n c i l l a r y  p r o v i s i o n s "  n e c e s s a r y  o r  e x p e d i e n t  t o  g i v e  e f f e c t  t o  any 

o r d e r  made under S. 7  (1) . 
I t  i s  impor t an t  t o  n o t e  h e r e  t h a t  S.7 (1) o n l y  i n v e s t s  t h e  Chief  

J u s t i c e  w i t h  power t o  a p p o i n t  "such o t h e r  p l a c e s "  f o r  t h e  h o l d i n g  

of  t h e  Cou r t s  S i t t i n g s .  T h e r e f o r e  such  " c o n s e q u e n t i a l ,  supplementary  

o r  a n c i l l a r y  p r o v i s i o n s "  t h a t  t h e  Chief  J u s t i c e  may make under  S . 7 ( 2 )  

c anno t  r e l a t e  t o  t h e  hou r s  o f  openinq o f  t h e  c o u r t ,  as M r .  Leys 

submi t t ed .  

I t  i s  a l s o  i m p o r t a n t  t o  n o t e  t h e  p r o v i s i o n s  o f  S . 7 ( 3 )  which 

.-. empower t h e  Gun Cour t  and t h e  Res iden t  M a g i s t r a t e s  and Supreme Cour t  [ '), 

L' 
Judges  a s s i g n e d  t h e r e t o  t o  s i t  and a c t  a t  any t ime  f o r  d e t e r m i n i n g  

p roceed ings  under t h e  Act  s u b j e c t  o n l y  t o  t h e  p r o v i s i o n s  o f  t h e  Act  

and r u l e s  -.of c o u r t .  

I n  my op in ion  S . 7 ( 3 )  i s  n o t  c o n s i s t e n t  w i t h  t h e  c o n t e n t i o n  of 

t h e  Respondent t h a t  t o  g i v e  e f f e c t  t o  t h e  i n t e n t i o n  o f  P a r l i a m e n t  

t h i s  A c t  must  be  r e a d  s o  a s  t o  c o n f e r  on t h e  Ch ie f  J u s t i c e  t h e  power 

t o  o r g a n i s e  t h e  p rocedu re s  and s i t t i n g s  o f  t h e  Cou r t .  

f! '-'-.'\\ 
P a r l i a m e n t  h a s  g i v e n  t h e  Chief  J u s t i c e  s p e c i f i c  powers r e l a t i n g  

f-': 
t o  t h e  s i t t i n g s  o f  t h e  Gun Cour t .  T h i s  c o u r t  c a n n o t  s o  c o n s t r u e  

s e c t i o n  7 ( 1 )  s o  as t o  c o n f e r  on  t h e  Chief  J u s t i c e  a d d i t i o n a l  powers. 
be  

A s  s a i d  b e f o r e , t o  do s o ,  t h i s  c o u r t  would /usurp ing  t h e  f u n c t i o n s  o f  

Pa r l i amen t .  



4 1  

By v i r t u e  of S .15(3)  o f  t h e  Gun C o u r t  A c t  t h e  l e g i s l a t i v e  power 

t o  make r u l e  o f  c o u r t  r e c f u l a t i n q  t h e  s i t t i n g s  o f  t h e  High C o u r t  and 

C i r c u i t  C o u r t s  D i v i s i o n s  o f  t h e  C o u r t  and t h e  p r o c e s s ,  p r a c t i c e  and 

p r o c e d u r e  t h e r e o f  i s  v e s t e d  i n  t h e  R u l e s  C o m m i t t e e  of t h e  Supreme 

C o u r t .  

S e c t i o n  1 5 ( 1 )  of t h e  Gun C o u r t  A c t  g i v e s  t h e  R u l e s  C o m m i t t e e  

. e s t a b l i s h e d  under  S.135 o f  t h e  J u d i c a t u r e  ( R e s i d e n t  M a g i s t r a t e s )  A c t  

t h e  pwoer t o  r e g u l a t e  t h e  p r a c t i c e  and p r o c e e d i n g s  o f  t h e  R e s i d e n t  

C) M a g i s t r a t e  I s  D i v i s i o n  o f  t h e  Gun C o u r t .  

I t  i s  t h e r e f o r e  my o p i n i o n  t h a t  t h e  C h i e f  ~ u s t i c e  may n o t  a c t  

i n  i s o l a t i o n  t o  a l t e r  o r  change t h e  open ing  h o u r s  o f  any of t h e  

D i v i s i o n s  o f  t h e  Gun C o u r t  o r  t o  a l t e r  t h e  h o u r s  w i t h i n  which s i t t i n g s  

o f  any o f  t h e s e  c o u r t s  a r e  t o  t a k e  p l a c e .  

The R e s i d e n t  M a q i s t r a t e s '  C o u r t  

S e c t i o n  6 6  o f  The J u d i c a t u r e  ( R e s i d e n t  M a g i s t r a t e s )  Ac t  p r o v i d e s :  

6 6 .  On o r  b e f o r e  t h e  3 1 s t  day  o f  Oc tober  i n  e a c h  
y e a r ,  it s h a l l  b e  t h e  d u t y  o f  e v e r y  M a g i s t r a t e  
t o  f i x  t h e  d a t e s  and s t a t i o n s  a t  which P e t t y  
S e s s i o n s ,  or  C o u r t s  w i l l  b e  h e l d  d u r i n g  t h e  
e n s u i n g  y e a r ,  i n  t h e  p a r i s h  o r  p a r i s h e s  t o  
which f o r  t h e  t i m e  b e i n g  he  may b e  a s s i g n e d  by 
t h e  Governor G e n e r a l ,  and a l s o  f i x  t h e  d a t e  a t  
which such C o u r t s  s h a l l  b e  h e l d  d u r i n g  t h e  
e n s u i n g  y e a r ,  a t  any s t a t i o n  or  s t a t i o n s  t o  which 
f o r  t h e  t i m e  b e i n g  he  ;may b e  a s s i g n e d  by t h e  
Governor G e n e r a l ;  and on o r  b e f o r e  s u c h  d a t e s  
submit  a  l i s t  o f  such  d a t e s  and s t a t i o n s  f o r  t h e  
a p p r o v a l  o f  t h e  Chie f  J u s t i c e .  I t  s h a l l  b e  law- 
f u l  f o r  t h e  C h i e f  J u s t i c e  t o  a l t e r  t h e  d a t e s  and 
s t a t i o n s  s o  f i x e d  by t h e  M a g i s t r a t e  f a i l i n g  t o  
such l i s t s  a s  a f o r e s a i d ,  w i t h i n  t h e  t i m e  a f o r e -  
s a i d ,  t o  f i x  t h e  d a t e s  and s t a t i o n s  a t  which s u c h  
C o u r t s  s h a l l  b e  h e l d ,  w i t h o u t  r e f e r e n c e  t o  t h e  
M a g i s t r a t e .  The d a t e s  and s t a t i o n s  s o  f i x e d  and 
approved a s  a f o r e s i a d ,  s h a l l  be  t h e  d a t e s  and 
s t a t i o n s  a t  which such C o u r t s  s h a l l  b e  h e l d  d u r i n g  
t h e  e n s u i n g  y e a r ;  

P rov ided  a l w a y s ,  t h a t  when any f i x t u r e  h a s  been 
made and approved  a s  a f o r e s a i d ,  t h e  Chie f  J u s t i c e  
may a t  any t i m e  a l t e r  t h e  same. 



Anything i n  t h e  above p r o v i s i o n  t o  t h e  
c o n t r a r y  no twi ths t and ing ,  it s h a l l  be  ' 
l awfu l  f o r  w e r y  Mag i s t r a t e  t o  hold  h i s  
Court  f o r  t h e  e x e r c i s e  o f  h i s  c r i m i n a l  
j u r i s d i c t i o n ,  a t  any t i m e  and p l a c e  w i t h i n  
t h e  p a r i s h  o r  p a r i s h e s  f o r  which he was 
appoin ted ,  t h a t  he may see f i t ;  and he may 
g i v e  such n o t i c e  a s  he may t h i n k  d e s i r a b l e  
of t h e  ho ld ing  o f  such Cour t ,  b u t  no such 
n o t i c e  s h a l l  be  neces sa ry  t o  g i v e  him j u r i s -  
d i c t i o n  t o  hold  such Cour t  and it s h a l l  be  
t h e  du ty  of  t h e  M a g i s t r a t e  t o  hold  such c o u r t  
f o r  t h e  e x e r c i s e  o f  such j u r i s d i c t i o n  a s  
a f o r e s a i d ,  a t  such t i ems  and p l a c e s  a s  may 
b e s t  conduce t o  t h e  speedy and e f f e c t u a l  
a d m i n i s t r a t i o n  of  t h e  c r i m i n a l  j u r i s i d c t i o n  
of t h e  Court .  

Sub jec t  t o  t h e  p r o v i s i o n s  donta ined  i n  t h i s  
s e c t i o n ,  n o t i c e  of  t h e  t imes  and p l a c e s  f i x e d  
f o r  t h e  ho ld ing  of  t h e  Cour t s  a s  a f o r e s a i d ,  and 
of any a l t e r a t i o n s  of t h e  same, s h a l l  be 
publ i shed  i n  t h e  Gaze t t e ,  and s h a l l  be  pu t  up i n  
some consp ic ious  p l a c e  i n  each Cour t  House i n  t h e  
p a r i s h ,  and i n  t h e  o f f i c e  of  t h e  C l e r ,  and no 
o t h e r  n o t i c e  t h e r e o f  s h a l l  be needed. 

The s a i d  n o t i c e  s h a l l  be  p u t  up a t  l e a s t  one 
month be fo re  t h e  t ime s o  appointed o r  a l t e r e d .  
But proof of  such n o t i c e  s h a l l  n o t  be  neces sa ry  
t o  t h e  v a l i d i t y  of  any proceedings ,  nor  s h a l l  
want of such p u b l i c a t i o n  i n v a l i d a t e  any proceeding .  

Any Court  f i x e d  a s  a f o r e s a i d  may, by d e c l a r a t i o n  
i n  open Cour t ,  be  adjourned by t h e  M a g i s t r a t e ,  o r  
i n  h i s  absence,  by any J u s t i c e ,  o r  i n  t h e  absence 
of any J u s t i c e  by t h e  Clerk  o r  A s s i s t a n t  C l e r k ,  
t o  any day o r  p l a c e ,  whether o r  n o t  such day o r  
p l a c e  has  been f i x e d  o r  approved a s  a f o r e s a i d .  

Th i s  s e c t i o n  c l e a r l y  imposes a  duty  of  t h e  Res iden t  M a g i s t r a t e  

of each p a r i s h  t o  f i x  t h e  d a t e s  and s t a t i o n s  a t  which t h e  Res iden t  

M a g i s t r a t e s  and P e t t y  S e s s i o n s  Cour t s  a r e  t o  he h e l d .  Any such 

f i x t u r e  made by t h e  M a g i s t r a t e  i f  s u b j e c t  t o  t h e  app rova l  of t h e  

Chief J u s t i c e  who may a l t e r  t h e  d a t e s  and s t a t i o n s  s o  f i x e d .  

I f  t h e  M a g i s t r a t e s  f a i l  t o  make such f i x t u r e  t h e  Chief  J u s t i c e  

may f i x  t h e  d a t e s  and s t a t i o n s  w i thou t  r e f e r e n c e  t o  t h e  M a g i s t r a t e .  



It certainly does not confer on the Chief Justice or the 

Magistrate the po3er to fix or alter the opening hours of these courts. 

For reasons already given I cannot accept Mr. Leys' contention 

that by giving the Chief Justice the power to fix the dates, Parliament 

implicitly gave him power to fix or alter the hours of opening or the 

hours within which the sittings may take place. 

I agree with Miss Martin's submission that the power to fix or 

alter the hours within which the sittings of the Resident Magistrate's 

C) Court may take place is conferred on the Rules Committee of the 
Resident Magistrate's Court established by Section 135 of the 

Judicature (Resident Magistrate) Act. 

Section 11 of The Judicature (Resident Magistrate) (Amendment) 

Act 1987 repealed and replaced S.135-of the Principal Act. 

The new section 135 provides as follows: 

"135-(1) There is hereby established a Committee 
to be known as the Rules Committee of 
the Resident Magistrates Courts (in this 
Act referred to as the Rules Committee). 

(2) The provisions of Schedule G shall have 
effect with respect to the constitution 
and operation of the Rules Committee and 
otherwise with respect thereto. 

(3) Subject to the provisions of subsection 
( 4 1 ,  it shall be the duty of the Rules 
Committee to make rules for the effective 
execution of this Act and of the objects 
thereof and, without prejudice to the 
generality of the foregoing, such rules 
may - 

(a) prescribe and regulate the 
practice and procedure of 
the Court; 

(b) prescribe forms for the Court; 

(c) prescribe, pursuant to section 
139, a tariff of fees payable 
upon proceedings under this 
Act; 



(dl  r e g u l a t e  t h e  r e g i s t r a t i o n  
of  o r d e r s  and judgments of  
t h e  Couvt; 

(e) r e g u l a t e  t h e  keeping o f  a l l  
books t h a t  r e c o r d ,  o r  r e l a t e  
t o ,  t h e  proceedings  of t h e  
Court  and a r e  r e q u i r e d  t o  be 
k e p t  by t h e  C le rk  of  Cour t s ;  
and 

( f )  se t t le  t h e  d u t i e s  of t h e  s e v e r a l  
o f f i c e r s  o f  t h e  Court .  

( 4 )  Rules made under t h i s  s e c t i o n  s h a l l  n o t  have 
e f f e c t  u n l e s s  approved by t h e  M i n i s t e r ,  w i t h  
o r  w i thou t  m o d i f i c a t i o n s ,  and pub l i shed  i n  
t h e  Gaze t t e .  

( 5 )  The r u l e s ,  forms and p r a c t i c e  i n  f o r c e  i n  t h e  
Cour t s  a t  t h e  1st day of October ,  1 9 8 7 ,  s h a l l  
remain i n  f o r c e  u n t i l  such r u l e s ,  forms and 
p r a c t i c e  a r e  amended o r  revoked pu r suan t  t o  
t h i s  s e c t i o n .  

Schedule G p rov ides  f o r  t h e  c o n s t i t u t i o n  e t c .  of t h e  Rules 

Committee it reads :  

The Rules  Committee 

1 - (1) The Rules Committee s h a l l  c o n s i s t  of  n o t  
more than  s i x  persons  appoin ted  by t h e  
M i n i s t e r  of  whom - 

( a )  t h r e e  s h a l l  be Res iden t  Magis- 
t r a t e s ;  and 

( b )  two s h a l l  be a t t o rneys -a t - l aw  
i n  p r i v a t e  p r a c t i c e  nominated 
by t h e  Jamaican Bar A s s o c i a t i o n .  

( 2 )  The most s e n i o r  of t h e  ' t h r e e  Res iden t  
M a g i s t r a t e s  appoin ted  pu r suan t  t o  sub- 
paragraph (1) ( a )  s h a l l  be t h e  chairman 
of  t h e  Rules Committee. 

The chairman and o t h e r  members of  t h e  
Rules Committee s h a l l h o l d  o f f i c e  f o r  
such p e r i o d  n o t  exceeding t h r e e  y e a r s  a s  
t h e  M i n i s t e r  may de te rmine  and s h a l l  be 
e l i g i b l e  f o r  reappointment .  

3 - (1) I f  t h e  chairman o r  any o t h e r  member o f  
t h e  Rules Committee i s  a b s e n t  o r  unable  
t o  a c t ,  t h e  M i n i s t e r  may a p p o i n t  any 
person  t o  a c t  i n  t h e  p l a c e  of  such member. 



Where the power to appoint a person 
to act in an office is being exercised 
pursuant to this paragraph, such appoint- 
ment shall be made in such manner and 
from among such persons as would be 
required in the case of a substantive 
appointment. 

Any member of the Rules Committee other 
than the chairman may at any time resign 
his office by instrument in writing 
addressed to the Minister and transmitted 
through the chairman and from the date of 
receipt by the Minister of such instrument 
that member shall cease to be a member of 
the Rules Committee. 

The chairman may at any time resign his 
office by instrument in writing addressed 
to the Minister and such reisgnation shall 
take effect from the date of receipt by the 
Minister of that instrument. 

The Minister may, if he thinks it expedient ',: ' ) 
so to do, at any time revoke the appointment , J /  

of the chairman or of any other member of 
the Rules Committee. 

If any vacancy occurs in the membership of 
the Rules Committee such vacancy shall be 
filled by the appointment of another member 
who shall subject to the provisions of this 
Schedule, hold office for the remainder of 
the period for which the previous member 
was appointed, so, however, that the appoint- 
ment shall be made in the same manner and 
from among the same category of persons as 
the appointment of the previous member. 

The names of all members of the Rules 
Committee as first constituted and every 
change in the membership thereof shall be 
published in the Gazette. 

The Rules Committee shall meet at such 
times as may be necessary or expedient for 
the transaction of its business and such 
meetings shall be held at such places and 
times and on such days as the Committee may 
determine. 

The chairman shall preside at all meetings 
of the Rules Committee at which he is present; 
and in the case of the chairman's'absence from 
any meeting the members present and constitu- 
ting a quorum shall elect a chairman from among ..I 



their number to preside at that 
meeting and when so presiding the 
chairman or person'elected as afore- 
said to preside shall have an original 
and a casting vote. 

(3) The quorum of the Rules Committee shall 
be three. 

(4) The chairman may from time to time 
designate a member of the Rules Committee 
to be the secretary thereof. 

(5) Minutes in proper form of each meeting 
of the Rules Committee shall be kept. 

(6) The validity of any proceeidng of the 
Rules Committee shall not be affected by 
any vacancy amongst the members thereof 
or by any defect in the appointment of a 
member thereof. 

(7) Subject to the provisions of this Schedule, 
the Rules Committee may regulate its own 
proceedings." 

Under the old S.135 the power to make, revoke and alter rules 

and terms regulating the practice and proceedings etc, in the 

Resident Magistrates Courts was conferred on any three (3) Resident 
f--" \ 
J Magistrates to be named from time to time by the Minister or a 

majority of them. 

By the new S.135 the Rules Committee consists of not more than 

6 persons appointed by the Minister - three shall be Resident 

Magistrates and two shall be attorneys-at-law in private practice 

nominated by the Jamaican Bar Association. The committee is chaired 

by the most senior of the three Magistrates. 

Here too as in the Supreme Court we see a widening of the member- 
1.- --) 

ship of the body which is given the power to make rules affecting the 

courts. Such power no longer rests in the hands of the Magistrates 

alone. 

The Rules Committee of the Magistrates' Court is given the duty 

"to make rules for the effective execution of the Act" and its obje~ts-~ 



2 ,  The power t o  p r e s c r i b e  and r e g u l a t e  t h e  p r a c t i c e  and procedure  o f  
'L 

t h e  c o u r t i i s  among t h o s e  s p e c i f i c a l l y  c o n f e r r e d  on the Rules Committee. 

I t  seems t o  m e  t o  be  beyond d i s p u t e  t h a t  t h e  power t o  f i x  o r  

.alter t h e  hou r s  w i t h i n  which t h e  s i t t i n g s  o f  t h e s e  c o u r t s  may t a k e  

p l a c e  rests s o l e l y  i n  t h e  Rules  Committee. 

The Jamaica  G a z e t t e  d a t e d  December 1, 1880 h a s  n o t i c e s  o f  t h e  

p l a c e s ,  t i m e s  and hou r s  f o r  t h e  opening o f  t h e  s e v e r a l  D i s t r i c t  Cou r t s .  

Of c o u r s e  t h e s e  D i s t r i c t  C o u r t s  a r e  no l o n g e r  i n e x i s t e n c e .  The 

C: j u r i s d i c t i o n  e x e r c i s e d  by them h a s  passed  t o  t h e  Res iden t  M a g i s t r a t e s  

Cour t  - See S.68 o f  t h e  J u d i c a t u r e  (Res iden t  M a g i s t r a t e ' s )  A c t .  

I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  t h e s e  n o t i c e s  o f  t h e  p l a c e s ,  t i m e s  

and open ing  hours  o f  t h e  s i t t i n g s  o f  t h e  D i s t r i c t  Cour t s  mentioned 

i n t h e  G a z e t t e  w e r e  made by o r d e r  ( o f  t h e  c o u r t )  and s i g n e d  by Cle rk  

o f  t h e  Cour t s .  

T h i s  seems t o  s u p p o r t  t h e  c o n t e n t i o n  o f  t h e  a p p l i c a n t  t h a t  t h e  

power t o  f i x  o r  a l t e r  t h e  hour  f o r  t h e  opening o f  t h e  R e s i d e n t  

c) M a g i s t r a t e ' s  Cour t s  i s  v e s t e d  i n  t h e  Rules  Committee (which h a s  t aken  

ove r  t h e  r u l e  making r o l e  o f  t h e  m a g i s t r a t e s )  and n o t  i n  t h e  Chief  

J u s t i c e .  

The Family Cour t  

By v i r t u e  of  Sec t i ons  4 (4)  and 6 B ( 1 )  o f  t h e  J u d i c a t u r e  (Family 

Cour t )  A c t ,  s u b j e c t  t o  t h e  p r o v i s i o n s  of  t h e  A c t , t h e  l i k e  p r o c e s s  

p rocedure  and p r a c t i c e  and conduc t  o f  t h e  b u s i n e s s  of  a  R e s i d e n t  

M a g i s t r a t e ' s  Cour t  s h a l l  be  obse rved ,  i n  s o  f a r  a s  t h e y  a r e  a p p l i c a b l e ,  

C' i n  t h e  Family Cour t  f o r  Kingston and S t .  Andrew and t h e  Regiona l  

Family Cour t s .  

S u b j e c t  t o  any o r d e r  o f  t h e  M i n i s t e r  t h e  p r o v i s i o n s  o f  S e c t i o n  135 

o f  t h e  J u d i c a t u r e  ( R e s i d e n t  M a g i s t r a t e ' s )  Act  s h a l l  app ly  m u t a t i s  



- )  mutandis in relation to the Family Courts as they apply to the 
L. 

Resident Magistrate's Court - see,'~ection 9 of the Judicature 
(Family Court) ~ c t .  

Sections 5 C4) and 6 (4) provide that a Judge of any of the Family 

Courts may, subject to the approval of the Chief Justice, sit at 

any time and place within his region for the trial of any matter. 

As-I understand the foregoing, the position is that Rules of 

Court made by the Rules Committee may fix the hours within which 

0 the sittings of the Family Courts may take place. 
The judge of the Family Court may, with the approval of the 

Chief Justice, fix the date and place for the sitting of the Court 

to carry out its business. 

As they are with the Magistrate's Court so also the practice and 

procedure of the Family Courts are prescribed and regulated by the 

Rules Committee established for that purpose. 

Ci Petty Sessions Court 

Section 66 of the Judicature (Resident Magistrate's) Act (supra) 

places a duty on the Resident Magistrate of each parish to fix the 

dates and stations at which Petty Sessions will be held. Such 

fixture is subject to the approval of the Chief Justice who may him- 

self fix such dates and places,. 

This section does not confer on anyone the power to prescribe 

and regulate the practice and procedure in Petty Sessions. The 

Justices of the Peace (Jurisdiction) Act does not address the matter 

of the hours within which the sittings of the Petty Sessions Court 

shall take place and it does not confer power on anyone so to do. 

The origin of the existing procedure in this regard has not been 

ascertained. 



I n  l i g h t  of  t h e  view I t a k e  t h a t  t h i s  i n v o l v e s  t h e  e x e r c i s e  of  

l eg i s la i t ive  power, i n  t h e  c i rcumstances ,  it would f o l l o w  t h a t  o n l y  

Pa r l i amen t  c a n - a l t e r  t h e  e x i s t i n g  p r a c t i c e  and procedure  i n  r e s p e c t  of  

t hehour s  w i t h i n  which t h e  s i t t i n g s  t a k e  p l ace .  

Conclusion 

For t h e  r ea sons  which I have endeavoured t o  g i v e  I would answer 

t h e  q u e s t i o n  posed by say ing  t h a t  t h e  Chief J u s t i c e ,  i n  my r e s p e c t -  

f u l  o p i n i o n ,  does n o t  have t h e  power t o  a l t e r  t h e  hours  of opening 

of  t h e  Cour t s  aforement ioned.  

L e g i t i m a t e - E x p e c t a t i o n  

I f  I am r i g h t  i n  my conc lus ion  above,  t hen  t h e  i s s u e  of  l e g i t i -  

mate e x p e c t a t i o n  would n o t  a r i s e .  However i f  I am wrong t h e  fo l lowing  

q u e s t i o n s  would be r e l e v a n t :  

1. Did t h e  a p p l i c a n t  have a  l e g i t i m a t e  

e x p e c t a t i o n  t o  be c o n s u l t e d ?  I f  yes ;  

2 .  Did t h e  Chief J u s t i c e  f a i l  t o  c o n s u l t  

and a s  a  consequence b r e a c h t h e  r u l e s  

of  n a t u r a l  j u s t i c e ?  

The arguments advanced by M r .  Small f o r  t h e  Bar Assoc i a t i on  can 

be summarised a s  fo l lows :  

1. That  t h e  p r a c t i c e  t h a t  has  e x i s t e d  

between bench and ba r  f o r  over  1 5  

y e a r s  i s  a t  l e a s t  e q u i v a l e n t  t o  a  

promise f o r  c o n s u l t a t i o n .  

2 .  That  t h e  b a s i c  requi rements  of con- 

s u l t a t i o n  a r e :  

( a )  t h e  c o n s u l t a t i o n  must be  
a t  a  t ime when p roposa l s  
a r e  s t i l l  a t  a  fo rmat ive  
s t a g e .  

(b) t h e  proposer  must g i v e  
s u f f i c i e n t  r ea sons  f o r  any 
p roposa l  t o  permi t  of  



intelligent consideration and 
response. 

i 

(c) - adequate time must be given 
for consideration and response 
and 

(d) the product of consultation must 
must be conscientiously taken 
into account in finalising any 
statutory proposals [See R. v. 
Devon County Council ex parte Baker 
and another (1995) 1 All E.R. 73. 
at 91 ( j ) l  

3. That the mention of the matter in 

meeting of joint consultative 

committee on the 1-3th April, 1999 

did not constitute any element of 

consultation. 

4 .  That the Chief Justice made up his 

mind before he had the opportunity to 

consider the responses and suggestions 

of the applicant. 

That there was a failure on the part 

of the Chief Justice to observe 

procedural fairness in the circumstances. 

Counsel relied on the House of Lords 

decision in Council of Civil Service 

Unions and Others v. Minister for Civil 

Service (1984) 3. All E.R. 935 and 

Attorney General v. Lopinot Limestone 

Ltd, (1983) 34 W.I,R, 299, 

The arguments advanced by Mr. Leys for the Respondent may be 

summarised as follows: 

1. That to succeed in legitimate expectation 
the applicant will have to prove the 
following: ' 

(i) a clear and unambiguous 
representation; 



(ii) i f  t h e  a p p l i c a n t  was n o t  a  
pe rson  t o  whom any r e p r e s e n t a -  
t i o n  w a s  d i r e c t l y  made t h a t  it 
was i n  a c l a s s  o f  pe r sons  who 
a r e  e n t i t l e d  t o  r e l y  on it; o r  
a t  any r a t e  it was r e a s o n a b l e  
f o r  t h e  a p p l i c a n t  t o  r e l y  upon 
it w i t h o u t  more; 

(iii) t h a t  it d i d  r e l y  upon it; 

( i v )  t h a t  it d i d  s o  t o  i t s  d e t r i m e n t ;  

( v )  t h a t  t h e r e  was no o v e r r i d i n g  
p u b l i c  i n t e r e s t  a r i s i n g  from ( t h e  
r e s p o n d e n t ' s )  d u t i e s  and 
r e s p o n . s i b i l i t i e s  - (See R. v. 
Jockery C l u b  exparte RAM   ace 
C o u r s e s  L t d .  ( 1 9 9 3 )  2 A l l  E.R. 2 2 5  
a t  2 3 6  ( h ) .  

M r .  Leys i n d i c a t e s  t h a t  it i s  i n  
r e l a t i o n  t o  t h e  f i r s t  c a t ego ry  t h a t  
t h e  Respondent t a k e s  i s s u e  w i t h  t h e  
a p p l i c a n t  on t h e  ev idence )  . 

2 .  Tha t  t h e  ev idence  f a l l s  s h o r t  o f  what i s  
r e q u i r e d  t o  found a  c a s e  o f  l e g i t i m a t e  
e x p e c t a t i o n .  

3.  That  even i f  t h e r e  w e r e  a  l e g i t i m a t e  
e x p e c t a t i o n  on p a r t  o f  a p p l i c a n t  t h i s  
e x p e c t a t i o n  h a s  been s a t i s f i e d  on t h e  
ev idence .  

Arnongthe c a s e s  r e l i e d  on by Counsel  f o r  t h e  Respondent a r e :  

R. v. L o r d  C h a n c e l l o r  exparte T h e  Law Society 

T h e  T i m e s  2 5 t h  June, 1 9 9 3 ;  C o u n c i l  of C i v i l  

Service U n i o n s  and O t h e r s  v. M i n i s t e r  for the  

C i v i l  Service ( 1 9 8 4 )  3 A l l  E.R. 9 3 5 ;  Doody v. 

Secretarv of Sta te  for  Home D e ~ a r t m e n t  e t  a l .  

( 1 9 9 3 )  3 A l l  E.R. 9 2  a t  1 0 6 ;  H u n t l e y  v. A t t o r n e y  

G e n e r a l  of Jamaica  ( 1 9 9 5 )  2 A.C. 1 a t  p. 1 6  ( d ) ;  

A t t o r n e y  G e n e r a l  of Hong Kong v. N g  Yuen  Shiu 

( 1 9 8 3 )  2 A l l  E.R. 3 4 6 .  



"Legi t imate  o r  r e a s o n a b l e  e x p e c t a t i o n  may a r i s e  e i t h e r  from 

an e x p r e s s  promise g iven  on beha l f  o f  a  pub$ic  a u t h o r i t y  o r  from 

t h e  e x i s t e n c e  o f  r e g u l a r  p r a c t i c e  which t h e  c l a i m a n t  can  r ea sonab ly  

e x p e c t  t o  con t inue"  p e r  Lord F r a s e r  i n  t h e  CCSU c a s e  .(1984) 3 A l l  

E.R. a t  p .944(a) .  

I t  i s  M r .  S m a l l ' s  c o n t e n t i o n  t h a t  t h e  A p p l i c a n t ' s  p o s i t i o n  

" f i t s  w i t h  t a i l o r  made comfor t"  i n t o  t h e  p o s i t i o n  o f  t h e  a p p e l l a n t  

i n  t h e  CCSU case .  I n  t h a t  c a s e  it was he ld  t h a t  "The A p p l i c a n t ' s  

f -  - ~ \  
l e g i t i m a t e  e x p e c t a t i o n  a r i s i n g  from t h e  e x i s t e n c e  o f  a  r e g u l a r  

L' 
p r a c t i c e  o f  c o n s u l t a t i o n  which t h e  a p p e l l a n t s  cou ld  r e a s o n a b l y  e x p e c t  

t o  c o n t i n u e  gave r i se  t o  an  impl ied  l i m i t a t i o n  on t h e  M i n i s t e r ' s  

e x e r c i s e  o f  power con ta ined  i n  a r t i c l e  4 o f  t h e  1982 o r d e r ,  namely 

and o b l i g a t i o n  t o  a c t  f a i r l y  by c o n s u l t i n g  GCHQ S t a f f  b e f o r e  wi th -  

drawing t h e  b e n e f i t  o f  t r a d e  union membership." 

The q u e s t i o n  f o r  t h i s  c o u r t  t h e r e f o r e ,  i n  t h i s  r e g a r d ,  i s  

whether o r  n o t  t h e  a p p l i c a n t  ha s  shown t h a t  ove r  t h e  y e a r s  t h e r e  h a s  

C:j developed between t h e  Chief  J u s t i c e  and t h e  a p p l i c a n t  a  r e g u l a r  

p r a c t i c e  o f  c o n s u l t a t i o n  which would r ea sonab ly  l e a d  t h e  a p p l i c a n t  

t o  e x p e c t  t h a t  t hey  would have been c o n s u l t e d  b e f o r e  t h e  d e c i s i o n  

i n  q u e s t i o n  was made. 

The ev idence  o f  M r .  J o n e s ,  t h e  p r e s i d e n t  of  Bar A s s o c i a t i o n  a t  

pa ragraph  1 3  o f  h i s  a f f i d a v i t  i s :  

"Mat te r s  o f  t h i s  n a t u r e ,  t h a t  i s  t o  s a y  
t h e  hours  o f  t h e  s i t t i n g  of  t h e  C o u r t s ,  
t h e  arrangements  f o r  t h e  i m p l i c a t i o n s  
o f  a  change f o r  t h e  l e g a l  p r o f e s s i o n  and 
t h e  p u b l i c  a s  a  whole,  e s p e c i a l l y  a  change 
o f  a  r a d i c a l  and f a r  r e a c h i n g  n a t u r e ,  a r e  
t h e  ve ry  t h i n g s  f o r  which t h e  j o i n t  
C o n s u l t a t i v e  Committee of  Bench and Bar 
was e s t a b l i s h e d  and would t h u s  be  i d e a l l y  
s u i t e d  f o r  d i s c u s s i o n  t h e r e .  I say  t h a t  
t h e  d e c i s i o n  i s  r a d i c a l  and f a r  r e a c h i n g  
because f o r  s e v e r a l  decades and indeed  s o  



far as I can find within living memory 
the courts have operated from 10:OO a.m. 
to 1:00 p.m. and from 2:00 p.m. to 4:00 
p.m." 

This evidence is that there is a history of consultation involving 

the bench represented by thechief Justice, the President of the Court 

of Appeal, at least one of the Judges of these Courts, the Registrars 

of both Courts, representatives of the Jamaican Bar Association and 

the Director of Public Prosecutions. Over the past 15 years "a 

(rI considerable range of matters" have been discussed and resolved by 
this means. It is Mr. Jones' evidence that for several decades all 

the persons involved in the smooth functioning of the Judicial System, 

namely members of the legal profession, witnesses, accused persons, 

jurors, the Correctional Services and others have been accustomed to 

organise their time and affairs around the traditional hours. 

It seems to me that the unchallenged evidence of Mr. Jones 

demonstrates that there has been a settled practice that before any 

changes "of a radical and far reaching nature" affecting the administra- -. 

tion of justice are made they will be discussed at the meeting of the 

joint Consultative Committee. Indeed the Chief Justice has not sought 

to make this an issue. 

I am therefore of the view that the applicant has shown that they 

had a legitimate or reasonable expectation arising from the existence 

of a regular practice of consultation which they would reasonably 

expect to continue. 

Was this Expectation Satisfied? 

Mr. Jones in his affidavit states that at a Joint Consultative 

Committee Meeting held on the 13th April, 1999 the Honourable Chief 

Justice indicated that "the starting of court at 9:00 a.m. was 



' something t h a t  migh t  come soon."  There was no d i s c u s s i o n  t h e n  o n  'U 
t h e  m a t t e r .  

H e  l a t e r  r e c e i v e d  a  l e t t e r  d a t e d  1 1 t h  - ~ a ~ ,  1999 s i g n e d  by t h e  

Chie f  J u s t i c e ' s  S e c r e t a r y  w i t h  t h e  n o t i c e  enclosed' .  : 

By le t te r  d a t e d  J u n e  1, 1999 M r .  J o n e s  on b e h a l f  o f  t h e  Jamaica  

Bar A s s o c i a t i o n  a d d r e s s e d  t h e  Chie f  J u s t i c e  a s  f o l l o w s :  

"Dear Chief  J u s t i c e :  

Cou r t  Openinq Hours 

F u r t h e r  t o  o u r  r e c e n t  c o n v e r s a t i o n  I 
now send  you h e r e w i t h ,  a s  promised,  a  
n o t e  i n  which c e r t a i n  conce rns  and 
s u g g e s t i o n s  a r e  exp re s sed .  

I look  fo rward  t o  t h e  o p p o r t u n i t y  o f  
c a l l i n g  on you w i t h  a  s m a l l  group t o  
d i s c u s s  t h e  m a t t e r .  

I am s u g g e s t i n g  t h a t  t h e  group c o n s i s t s  
o f  H i l a r y  P h i l l i p s ,  Q.C. ,  Michael  Hyl ton ,  
Q .C . ,  and myse l f .  

I know t h a t  you a r e  on c i r c u i t  t h i s  week 
and am t h e r e f o r e  hoping t h a t  w e  w i l l  be 
a b l e  t o  m e e t  e a r l y  i n  t h e  coming week. 
. . 

Yours s i n c e r e l y ,  

Derek Jones  
P r e s i d e n t .  

The e n c l o s e d  n o t e  c o n t a i n s  some 1 4  "comments /sugges t ions"  i n  

r e s p e c t  o f  t h e  conce rns  o f  The Bar A s s o c i a t i o n .  

A t  a  mee t ing  o f  t h e  Committee h e l d  on t h e  8 t h  J u n e ,  1999 t h e  

m a t t e r  was " d i s c u s s e d  a t  l e n q t h "  - paragraph  9  o f  M r .  J o n e s '  a f f i d a v i t  

(emphasis  mine) . 
On t h e  1 0 t h  o f  June  t h e r e  was a  f u r t h e r  mee t ing  c a l l e d  by t h e  

M i n i s t e r .  A t  t h i s  mee t ing  r e p r e s e n t a t i v e s  o f  most o f  t h e  i n t e r e s t  

g roups  i nvo lved  i n  t h e  a d m i n i s t r a t i v e  o f  j u s t i c e  w e r e  p r e s e n t .  



k On t h e  1 4 t h  June ,  1999, M r .  Jones  wro te  t h e  Chief  J u s t i c e  and 

t h e  M i n i s t e r  a  long l e t t e r  r e i t e r a t i n g  t h e  concerns  o f  t h e  Bar 

A s s o c i a t i o n ,  s u b m i t t i n g  s u g g e s t i o n s  and u rg ing  a  r e c o n s i d e r a t i o n  of  

t h e  d e c i s i o n .  Other  le t ters  from t h e  Bar A s s o c i a t i o n  t o  t h e  Chief  

J u s t i c e  fo l lowed.  

The Chief  J u s t i c e  i n  h i s  a f f i d a v i t  s t a t e s  t h a t  he  had " c a r e f u l l y  

d e l i b e r a t e d W o n  t h e  d i s c u s s i o n s  of  t h e  C o n s u l t a t i v e  Committee o f  Bench 

and Bar o f  June  8 ,  1999. H e  a l s o  s t a t e s  t h a t  he  had r e a d  t h e  Jones  

a f f i d a v i t  and had " c a r e f u l l y  c o n s i d e r e d "  a l l  t h e  i s s u e s  canvassed  i n  

h i s  many le t ters .  

Here t h e  burden o f  t h e  A p l l i c a n t ' s  compla in t  i s  t h a t  t h e r e  was 

n o t  t h e  neces sa ry  p r o c e d u r a l  f a i r n e s s  i n  t h a t  t h e  c o n s u l t a t i o n  of 

d i s c u s s i o n  came t o o  l a t e .  I t  i s  t h e  A p p l i c a n t ' s  c o n t e n t i o n  t h a t  t h e  

f i r s t  d i s c u s s i o n  took  p l a c e  on t h e  8 t h  June a t  a  t i m e  when t h e  d e c i s i o n  

had a l r e a d y  been announced and pub l i shed .  M r .  Small  submi t ted  t h a t  i f  

c) what t h e  Chief  ~ u s t i c e  meant was t h a t  he  r e f l e c t e d  a f t e r  he  made h i s  

d e c i s i o n  t h e n  r e g r e t t a b l y  t h e r e  w e r e  two f l aws :  

(i) none o f  t h e  t h i n g s  upon which 
he  r e f l e c t e d  can be  c l a s s i f i e d  
a s  c o n s u l t a t i o n s i c n e  he  had n o t  
revoked h i s  o r i g i n a l  d e c i s i o n ;  

(ii) he d i d  n o t  communicate t o  t h e  
Bar Assoc ia ion  t h a t  he  had 
revoked h i s  d e c i s i o n  and now h a s  
an open mind t o  r e f l e c t  on t h e i r  
s u g g e s t i o n s .  

l-7 
M r .  Leys f o r  t h e  Respondent submi t ted  t h a t  t h e  r e l e v a n t  p r i n c i p l e  

d -' a p p l i c a b l e  i n  t h i s  a s p e c t  o f  t h e  c a s e  was r e i t e r a t e d  i n  t h e  c a s e  o f  

R .  v .  L o r d  C h a n c e l l o r  E x p a r t e  T h e  Law S o c i e t y  - T h e  T i m e s  2 5 t h  June, 1993 - 

where N e i l  L . J .  s a i d :  



" A s  Lord Diplock exp la ined  i n  CCSU 
v.  M i n i s t e r  for the C $ v i l  Service 
( sup ra )  however, t h e  q u e s t i o n  of 
p rocedura l  p r o p r i e t y  has  t o  be  looked 
a t  i n  t h e  l i g h t  o f  t h e  p a r t i c u l a r  
c i rcumstances  i n  which t h e  r e l e v a n t  
d e c i s i o n  was made." 

I n  R. v. C h a n c e l l o r  e x p a r t e  t h e  Law S o c i e t y ,  t h e  compla in t  was 

t h a t  t h e  Lord Chance l lo r  had n o t  p rope r ly  c o n s u l t e d  wi th  t h e  Law 

S o c i e t y  i n  r e l a t i o n  t o  new r e g u l a t i o n s  i n t roduced  a f f e c t i n g  t h e  Legal  

Aid Scheme notwi ths tanding  t h a t  t h e  Law S o c i e t y  had a  r i g h t  t o  be  

C! consu l t ed  o r  a  l e g i t i m a t e  e x p e c t a t i o n  t h a t  t hey  would be c o n s u l t e d .  

The Law Soc ie ty  sought  t o  quash t h e  d e c i s i o n  of t h e  Lord Chance l lo r  

on t h i s  among o t h e r  grounds.  

I n  coming t o  t h e  conc lus ion  t h a t  t h e r e  was no p rocedura l  i r r e g u -  

l a r i t y  N e i l  L . J .  s a i d :  

" I n  t h e  end ,  however, I have come 
t o  t h e  conc lus ion  t h a t  even i f  
t h e r e  was a  f a i l u r e  t o  c o n s u l t  i n  
October and November 1 9 9 2  and even 
i f  (w i thou t  d e c i d i n g  t h e  p o i n t )  t h e  
" c o n s u l t a t i o n "  which took p l a c e  
between November, 1 9 9 2  and March, 1993 
was f lawed,  t h e r e  i s  no s u f f i c i e n t  
b a s i s  on which t h e  c o u r t  cou ld  ho ld  t h a t  
t h e s e  r e g u l a t i o n s  should be  d e c l a r e d  t o  
be  i n v a l i d .  I n  some c a s e s  p rocedura l  
i r r e g u l a t i t i e s  w i l l  make it a p p r o p r i a t e  
f o r  a  c o u r t  t o  quash an e x i s t i n g  d e c i s i o n  
and t o  d e c l a r e  t h a t  a  f u r t h e r  d e c i s i o n  
should o n l y  be reached a f t e r  p roper  con- 
s u l t a t i o n  has  t aken  p l a c e .  I n  t h e  p r e s e n t  
c a s e ,  however, it would i n  my view be 
wrong f o r  t h e  c o u r t  t o  make such an Order.  
M r .  E v e r e t t  has  se t  o u t  i n  h i s  a f f i d a v i t  
t h e  s av ings  which t h e  Lord Chance l lo r  was 
committed t o  ach ieve  over  t h e  t h r e e  
r e l e v a n t  y e a r s .  I t  i s  c l e a r  t h a t  t h e  
coun te r  p roposa l s  p u t  forward by t h e  Law 
Soc ie ty  were cons ide red  by t h e  Lord 
Chance l lo r  and h i s  o f f i c i a l s  b u t  t h a t  
t hey  f e l l  a  very  long way s h o r t  of  what 
was r e q u i r e d .  On t h e  p r e s e n t  ev idence  t h i s  
i s  n o t  a  c a s e  where t h e r e  i s  on ly  a  sma l l  



margin between two sets of proposal. 
The time table to which the Lord 
Chancellor was committed required the 
regulations to be made in March 1993, 
I have come to the conclusion that in 
the circumstances there is no satis- 
factory answer to the submission on 
behalf of the Lord Chancellor- that 
additional consultation would not have 
led to any materially different result 
being achieved within the prescribed 
time limit." 

The decision of the Chief Justice was made in May 1999 and 

intended to be effective from the 5thJuly, 1999. The Chief Justice 

in June 1999 gave careful consideration to all the issues canvassed 

by the Bar Association. Thus although the decision was made before 

there was any consultation the Chief Justice took into consideration 

the concerns and suggestions of the Bar Association before the order 

was intended to become operative. 

By so doing he did, in my view, satisfy the requirement of 

procedural fairness. As was said by Lord Mustil in Doody v. Secretary 

of State (1993) 3AllE.R. 106 (g-h): 

" ( 5 )  Fairness will often require that 
a person who may be adversely 
affected by the decision will have 
an opportunity to make representa- 
tions on his own behalf either 
before the decision is taken with 
a view to producing a favourable 
result, or after it is taken, with 
a view to procuring its modifica- 
tion or both; 

( 6 )  Since the person affected usually 
cannot make worthwhile representa- 
tions without knowing what factors 
may weigh against his interests, 
fairness will very often require 
that he is informed of the gist of 
the case which he has to answer." 

This passage was quoted with approval by the Judicial Committee 

of the Privy Council in Huntely v. Attorney General for Jamaica (1995) 



. f-- 2 A.C. 1 at 16 (D & E). 
\ 
\y 

Having cons ide red  t h e  conce rns  and s u g g e s t i o n s  of  t h e  Bar 

A s s o c i a t i o n  t h e  Chief  J u s t i c e  was n o t  persuaded t o  revoke o r  modify 

h i s  d e c i s i o n .  I-n h i s  a f f i d a v i t ,  a f t e r  r e f e r r i n g  t o  t h e  conce rns  and 

s u g g e s t i o n s  exp re s sed  i n  t h e  v a r i o u s  l e t t e r s  and a f f i d a v i t s  o f  

M r .  J o n e s ,  he s t a t e s :  

Notwi ths tand ing  t h e  above I am o f  
t h e  view t h a t  u n t i l  such r e s o u r c e s  
a r e  p rov ided  t h e r e  i s  an  u r g e n t  need 
t h a t  s t e p s  which w i l l  n o t  r e q u i r e  a  
s i g n i g i c a n t  o u t l a y  of  r e s o u r c e s  must 
be  t a k e n  t o  minimise  t h e  h a r d s h i p  t h a t  
i s  b e i n g  e x p e r i e n c e d - b y  t h e  p u b l i c .  
These s t e p s  must be  t aken  u r g e n t l y  a s  
t h e r e  a p p e a r s  t o  be  a  growing p e r c e p t i o n  
i n  t h e  e y e s  o f  t h e  p u b l i c  t h a t  t h e  
j u s t i c e  sys tem i s  i n e p t  because  o f  t h e  
l e n g t h  o f  t i m e  it t a k e s  t o  a c h i e v e  _ 

j u s t i c e  i n  t h e  s e v e r a l  c o u r t s  o f  t h e  l and . "  

I t  i s  c l e a r  t h a t  i n  t h e  c i r cums tances  a d d i t i o n a l  c o n s u l t a t i o n  

would n o t  l e a d  t o  any d i f f e r e n t  r e s u l t .  

For  t h e  fo r ego ing  r e a s o n s  I canno t  a c c e p t  t h e  submiss ions  o f  

C) M r .  Smal l .  I am f i r m l y  o f  t h e  view t h a t  t h e  l e g i t i m a t e  o r  r e a s o n a b l e  

e x p e c t a t i o n s  o f  t h e  A p p l i c a n t  have been s a t i s f i e d  i n  t h a t  t h e r e  h a s  

been adequa te  c o n s u l t a t i o n  and t h e  p rocedure  was demons t rab ly  f a i r .  

I would t h e r e f o r e  r e f u s e  t h e  D e c l a r a t i o n  sough t  a t  pa r ag raph  ( b )  

of  t h e  Not ice  o f  Motion. 

Conclus ion 

A s  a  consequence o f  my f i n d i n g  t h a t  t h e  Chief  J u s t i c e  does  n o t  

have t h e  power t o  f i x  o r  a l t e r  t h e  hou r s  d u r i n g  which t h e  s i t t i n g s  

o f  t h e  v a r i o u s  c o u r t s  a r e  conduc ted ,  I would g r a n t  t h e  r e l i e f  sough t  

by t h e  App l i can t  a t  pa r ag raphs  ( a ) ,  ( C )  and ( d )  o f  t h e  No t i ce  o f  

Motion. 



c; CLARKE, J 

This is an application by The Jamaican Bar Association (JAMBAR) 

pursuant to leave granted by Courtenay Orr J. on July 1, 1999 for judicial 

review of an order or decision of the Honourable Chief Justice expressed in 

an undated notice sent to JAMBAR under cover of a letter of May 1 1, 1999 

from the Secretary to the Chief Justice. 

The notice is in these terms: 

NOTICE 

c < WITH EFFECT FROM MONDAY KTLY 5, ALL 
SITTINGS OF THE SUPREME COURT, GLIN COURT, 
RESIDENT MAGISTRATE'S COURT, FAMILY COURT 

~ 

AND PETTY SESSIONS COURT WILL BE CONDUCTED 
BETWEEN THE HOURS OF 9:00 A.M. TO 4:30 P.M. ON 
EACH DAY MONDAY - FRIDAY. 

LENSLEY WOLFE, O.J. 
CHIEF JUSTICE." 

The specific reliefs sought by JAMBAR are as follows: 

1. Certiorari to bring up and quash the orders or decision 

to change the hours of sittings of the said courts; 

2. A declaration that the decision made without 

consultation with JAMBAR was in breach of its 

legitimate expectation of consultation; 
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3. A declaration that upon the true construction of the 
i 

Judicature (Rules of Court) Act, the Judicature (Supreme 

Court) Act, the Gun Court Act, the Judicature (Resident 

Magistrates) Act and the ~udicature (Family Court) Act, 

regulation of the hours of sittings of the said courts, and 

of the Judges of the said courts whether sitting in court 

or in Chambers is vested in the Rules Committee 

appointed by virtue of the Judicature (Rules of Court) 

Act andlor respective statutes; 

4. A declaration that the undated notice is void and without , 

legal effect. 

The arguments advanced on behalf of JAMBAR can be summarised 

as follows: 

1. That the Chief Justice in making the order acted ultra 

vires and without lawful authority; 

2. That, alternatively, the order was made without 

consultation with JAMBAR although it had a legitimate 

expectation that in a matter involving the alteration or 

change of the daily sitting of the courts it would be 

consulted prior to making of the order. 
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The following propositions constitute the gist of the Respondents' 

rival arguments: 

1. That the power to alter the hours of the daily sitting of 

the courts is an administrative power vested in the Chief 

Justice and accordingly he is competent to make the 

impugned order. This is so not only because as head of 

the Judiciary he has an inherent power "to organise the 

procedures and sitting of the courts in such as way as is 

reasonably necessary for the due administration of 

justice", but also because the relevant legislation, thus 

purposively construed, empowers him to make the order 

under review. 

2. That on the evidence JAMBAR had no legitimate 

expectation to be consulted by the Chief Justice and that 

even if JAMBAR had such an expectation the Chief 

Justice satisfied the requirements for consultation before 

the "implementation" of his decision. 

The cardinal issues to be determined on this motion are therefore as 

follows: 
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1. Whether the Chief Justice had the power to alter or 
i 

change the hours during which the daily sitting of the 

courts is conducted and, if so, 

2. Whether JAMBAR had a legitimate expectation that in a 

matter in relation to the alternation of the hours of the 

sitting of the courts it would be consulted before the 

decision was made and, if so, 

3. Whether in the context or circumstances of this case the 

duty to consult was fulfilled. 

THE FIRST ISSUE: 
The Chief Justice's authority to make the order 

Our attention has not been brought to any enactment or order setting 

Q 
the hours within which the sitting of the courts is to be conducted. Yet, it is 

coinmon ground that, as the President of JAMBAR deposed, "for several 

decades and, indeed, within living memory, the Courts have operated from 

10:OO a.m. to 1:00 p.m. and from 2:00 p.m. to 4:00 p.m." Monday to Friday. 

Nevertheless, the Wednesday ground of unreasonableness, one of the 

grounds upon which the motion was brought, was not argued before us and, 

C; indeed, could not have been successfully argued in light of the reasonable 

reasons, if I may say so with respect, given by the Chief Justice for his 
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C' decision. Here are the factors, contained in his affidavit sworn to on 6'h July 
i 

1999, on which he based his decision. 

(a) In my capacity as Chief Justice and as a sitting 
judge I am concerned at the vast backlog of cases, 
which has been accumulating over the years and 
the fact that very little has been done to alleviate 
this burden on litigants and the Court system. This 
has led to an almost daily outcry fiom all sectors of 
the society about the slow pace and quality of 
justice that is perceived to exist in the island. 

(b) The current backlog has now reached almost crisis 
proportions as the state of the cause list in the 
Supreme Court (Civil Division) is unduly 
burdensome with the prospect that cases are being 
placed on the cause list have not prospect of being 
heard until the year 2001. In the criminal division 
there is at the end of every circuit a significant 
backlog that has to be traversed to the succeeding 
circuit because the Court could not accommodate 
these cases. The situation is no better in the 
Resident Magistrate's Court, the Family Court the 
Gun Court and the Petty Sessions Court. 

(c) All this is against a background where 
improvements have taken place since the decision 
of the Privy Council in Pratt and Morgan v. The 
Attorney General for Jamaica [I9941 2 A.C. 1. 
More steno writers have been employed and the 
process for the reproduction of notes has been 
computerized with the result that a considerable 
amount of the time (wasting) has been eliminated, 
which hitherto had been caused by failure to 
reproduce the verbatim notes in a timely manner. 
In the civil arena plans are well underway to set up 

Page 63 of 95 
Full Court Judgment 
Suit No. M89 of 1999 



a commercial curt, which will have a specialised 
jurisdiction to deal with commercial matters so as 
to ease the caseload on the cause list. In the lower 
courts efforts are being made to increase the 
number of judges as well as provide the courts 
with steno writers so as to reduce the burden on the 
judges to take notes in long hand. 

These reforms are however not enough. More 
needs to be done to reduce the backlog and bolster 
confidence in the justice system. I am well aware 
of the budgetary constraints faced by the Ministry 
of National Security and Justice, under which the 
justice system falls. There are not now available 
resources that could be immediately allocated to 
reduce the backlog some of which have been 
mentioned in the affidavit of Derek Jones sworn to 
on the 1" day of July 1999. 1 have also read the 
Jones affidavit and say that prior to the 
implementation of my decision I had carefully 
considered all the issues canvassed, in his letter of 
June 1, June 14, and June 28,1999. I had also 
carefully deliberated on the discussions of the 
Consultative Committee of Bench and Bar of June 
1999. 

4. Notwithstanding the above I am of the view that until 
such resources are provided there is an urgent need that 
steps will not require a significant outlay of resources 
must be taken to minimise the hardship that is being 
experienced by the public. These steps must be taken 
urgently as there appears to be a growing perception in 
the eyes of the public that the justice system is inept 
because of the length of time it takes to achieve justice in 
the several courts of the land. 

5 .  One of these steps is extending the hours during which 
matters before the various courts may be heard in order 
that more cases can be dealt with and/or disposed of 
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within a day. In accordance with this view and for the 
better administration of the Courts I have decided that 
effective Monday, July 5, that the hours during which all 
sittings of the Supreme Court, Gun Court, Resident 
Magistrate's Court, Family Court and Petty Sessions 
Court will be conducted will be between the hours of 
9:00 a.m. and to 4:30 p.m. on each day Monday to 
Friday. 

6. While this may not be a panacea for all the ills caused by 
a backlog I am of the view that it will help in easing the 
said backlog and in some meaningful way commence 
erasing the perception in Jamaica that the quality of 
justice is severely compromised because of the backlog 
of cases on the court calendar." 

So, although I am mindful of the context in which the decision was 

made and the reasons given for the decision, the issue here concerns , 

the vires of the Chief Justice to make the order under review. Let me 

examine the relevant statutes which regulate the respective 

jurisdictions and business of the Courts named in the Notice. 

Take first the Judicature (Supreme Court) Act: 

The Act was promulgated in 1880, a major purpose of which 

was to consolidate into one Court, called the Supreme Court of 

Judicature of Jamaica, all the courts listed in section 4 and to vest in 

that Court the jurisdictions, powers and authority of those courts and 

Judges together with all their ministerial powers, duties and 

authorities (sections 4 and 27). 
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Sections 30 to 34 fall under the heading, 'Sittings and 

Distribution of Business'. Section 30 is concerned with the sittings or 

sessions and business of the Supreme Court and provides that:_ 

'The Supreme Court shall ordinarily hold its sittings in 
Kingston, but subject to the provisions of this Act and to rules 
of Court, the Court and the Judges thereof may sit and act at 
any time for the transaction of any part of the business of the or 
of such Judges'. 

So, the section clearly states that the Supreme Court must ordinarily 

hold its sittings in Kingston but subject to the provisions of the Act and to 

rules of court, the Court may sit at any time and place to conduct any part of 

its business. In this connection, section 38, states that, subject to any order 

which may be made on a summons for directions; the venue of civil trials 

shall be regulated as follows: 

"(a) Where the cause of action arises wholly 
or in part within the Kingston Circuit, the . 
trial shall ordinarily take place at the 
sittings of the Kingston Circuit Court. 

(b) Where the cause of action arises within any 
Other Circuit of the trial shall take place at the 
Sittings of the Kingston Circuit Court, or at the 
Circuit Court of the Circuit in which the cause of 
Action arose (at the option of the plaintiff)." 

Section 3 1 (1) of the Act empowers the Chief Justice to make 

certain orders. The subsection provides that: 
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"(1) The Chief Justice may from time to time make, 
and when made revoke, add to or alter orders 
appointing the times and places-for the holding 
of Circuit Courts." 

And, as Mr. Leys points out, once the times for the Circuits have been 

set they hold good both for the criminal and civil divisions. (Section 

38). Orders made under section 31 (1) are required to be published in 

the Gazette. (Section 3 1 (3)). Such orders, instances of which have 

been brought to our attention, are plainly subordinate legislative 

orders as distinct from administrative orders in the strict sense and are 

made pursuant to a special legislative function vested in the Chief 

Justice by virtue of section 31(1). Subsection (4) of the section 

provides that: 

"(4) Every order under subsection ( 1 )  shall, so 
long as it continues in force, have the same effect 
as if it formed part of the provisions of this Act, 
and rules of court may be made for carrying any 
order under subsection (1) into effect as if the 
provisions of such order formed part of this Act." 

Subsection (2) of the section circumscribes orders made under 

subsection (I) by providing that: 

"(2) Every order under subsection (1) shall be so 
framed as to provide that there shall be held a 
Circuit Court three times a year in each parish 
of the Island except the parish of Saint Andrew. 
(Emphasis supplied) 
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Mr. Hugh Small Q.C. submitted that the Chief Justice's power 

under section 3 l(1) to appoint 'the times and places' for the holding 

of Circuit Courts is confined to delimiting or prescribing the dates and 

places for the commencement and ending of the sittings or sessions of 

Circuit Courts and does not extend to prescribing the hours within 

which the Courts shall sit daily. That submission is, in my opinion, 

plainly correct and Mr. Leys' concession in that regard was properly 

made. 

The following order duly gazetted is an instance of the proper 

exercise of the power conferred upon the Chief Justice by section 3 1 

(1) of the Act. 

"THE JUDICATURE (CIRCUIT COURTS) TIMES AND PLACES FOR THE HOLDING 

THEREOF) (AMENDMENT) ORDER, 1997. 

In exercise of the powers conferred upon the Chief Justice by subsection (1) of 

section 31 of the Judicature (Supreme Court) Act, the following Order is hereby made:- 

1. This Order may be cited as the Judicature (Circuit Courts) (Times and 
Places for the Holding thereof) (Amendment) Order, 1997 and shall be read 
and continued as one with the Judicature (Circuit Courts) (Times and 
Places for the Holding Thereof) Order 1996, hereinafter refer]-ed to as the 
principal Order. 

2. The principal Order is hereby amended by deleting the words "Vacation: 
from 1" August to 15" September, 1997" and substituting therefor the 
following:- 

"MAHCHESTER- Special Sitting: From s ' ~  August 1997 until further 
orders." 
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"WESTMORELAND - Special Sitting: From 5" August, 19977 until 
further orders." 
"ST. ANN - Special S i n g :  From 5" Au st, i997 until furtber orders." E' "CLARENDON- Special Sitting: From 5 August, 1997 until further 
orders." 
VACATION- Kingston: 25" August to 1~~ September, 1997. 

SCHEDULE 
SUPREME COURT O F  JUDICATURE O F  JAMAICA SITTINGS FOR 1998 

Circuit Court 

HILARY TERM - EASTER TERM MICHAELMAS TERM 
Begins: January 7 April 15 September 16 
Ends: April 3 July 31 December 18 

KINGSTON: The Circuit Court for Kingston and St. Andrew will sit in separate 
Divisions from day to day during each term." 

It is to be observed that rules of court may be made for carrying into 

effect any order made by the Chief Justice appointing the times and places 

for the holding of Circuit Courts. Such rules when made would facilitate 

the operation of the order. Observe also that whereas section 3 l(1) of the 

Judicature (Supreme Court) Act does not say that the Chief Justice may 

make orders regulating the sittings or sessions of Circuit Courts, the 

Judicature (Rules of Court) Act promulgated in 1961 empowers the Rules 

Committee of the Supreme Court, established by section 3(1) of that Act, to 

make rules of court "for regulating the sittings of the Court of Appeal, and 

the Supreme Court, and of the Judges of the Supreme Court whether sitting 

in Court or in Chambers." (Section 4(2) (b) (Emphasis supplied). 
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Interestingly, prior to the promulgation of the Judicature Wules of 

Court) Act, the power to make rules of court was vested in the Chief 

Justice with the concurrence of a majority of the Judges: see, for 

instance, section 43 of the Old Judicature (Supreme Court) Law (Cap. 

180). He could not act alone then, nor can he act alone now, in 

making rules of court, for under the Judicature (Rules of Court) Act it 

is the Rules Committee of the Supreme Court, over which he presides 

and comprising at least three other members present, who must act by 

making rules of court for the purposes designated in section 4 (2) of 

the Act. The following gazetted Orders illustrate the point: 

(1). "JUDICATURE LAW, CHAPTER 430 

Rules of the Supreme Court (Sittings), 1945 

I, HORACE HECTOR HEARNE, Chief Justice of 
Jamaica, under the powers vested in me by the Judicature Law, 
Chapter 430, and all other powers me hereunto enabling, and 
with the concurrence of the other judges of the Supreme Court of 
hereby make the following Rules of Court:- 

1. These Rules may be cited as the Rules of the Supreme 
Court (Sittings), 1945, and shall come in to effect on 
the date of their publication in the Jamaica Gazette. 

2. The sittings of the Supreme Court shall be three in 
every year, viz., the Michaelmas sittings, the Hilary 
sittings and the Easter sittings. The Michaelmas 
sittings shall commence on the 16'~ September, and 
shall terminate on the 2oth December; the Hilary 
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L1 
sittings shall commence on the 7tb January, and shall 
terminate on the Friday before Good Friddy; and the 
Easter sittings shall commence on the Wednesday 
after Easter Day, and shall terminate on the 31" July. 

3. The days of the commencement and termination of 
each sitting shall be included in such sitting. 

4. Any interval between the sittings of the Supreme 
Court not included in the Court vacation, shall not be 
deemed a vacation and the Chief Justice shall make 
such arrangements for the disposal of current 
business as he deems fit. 

- 

5. The office of the Supreme Court shall be open every 
day of the year except Sundays, Good Friday, the 
Saturday before Easter, Monday and Tuesday in 
Easter Week, Christmas Day and the next following 
working day, and all days appointed to be kept as , 

Public General Holidays. 

Dated the 21" day of September, 1945 

H. H. Hearne, 
Chief Justice 

We concur: 
W. Savary, J. 
G. Tracey Watts, J. 
R. M. Cluer, J." 

(2) " THE JUDICATURE (SUPREME COURT) 

LAW 

(Cap. 180) 
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THE RULES O F  THE SUPREME COURT (SITTINGS) 
(AMENDMENT) RULES, 1957 

I, COLIN MALCOLM MacGREGOR, Acting Chief Justice 
of Jamaica, under powers vested in me by the Judicature 
(Supreme Court) Law, Chapter 180, and all other powers me 
hereunto enabling, and with the concurrence of the other Judges 
of the Supreme Court, do whereby make the following Rules of 
Court:- 

1. These rules may be cited as the Rules of the Supreme 
Court (Sittings) (Amendment) Rules, 1957, and shall 
be read as one with the Rules of the Supreme Court 
(Sittings) 1945, hereinafter referred to as the 
Principal Rule. 

2. Paragraph 5 of the Principal Rules is hereby amended 
as follows: 

(a) by deleting the words "Monday and Tuesday in 
Easter week" in the second line thereof and 
substituting therefor the words "Easter Monday", 
and 

(b) by deleting the words "and the next following 
working day" in the third line thereof. 

Dated the 1 9 ' ~  day of September, 1957 

Sgd.) C.M. MacGregor 
Acting Chief Justice 

We concur:- 
(Sgd.) A.B. Rennie, J 
(Sgd.) D.H. Semper, J 
(Sgd.) Alex R. Cools-Lartigue, J." 
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Under the wide provisions of section 4(2) (a) of the Judicature 

(Rules of Court) Act relating to practice and procedure the Rules 

Committee is authorised to make rules for the hours of opening of the 

offices of the Supreme Court. In my opinion the paragraph clearly 

includes by necessary implication the power to make rules for the 

hours within which the daily sitting of the Supreme Court is to be 

conducted. That paragraph says that rules of court may make 

provision: 

"for regulating and prescribing the procedure (including 
the method of pleading) and the practice to be followed 
in the Supreme Court respectively in all causes and 
matters whatsoever in or with respect to which those 
Courts respectively have for the time being jurisdiction 
(including the procedure and practice to be followed in 
the offices of the Supreme Court), and any matters 
incidental to or relating to any such procedure or 
practice, including (but without prejudice to the 
generality of the foregoing provision) the manner in 
which, and the time within which, any applications, 
appeals or refe'ere~ices which under any law or enactment 
may or are to be made to the Court of Appeal or the 
Supreme Court or any Judge of such respective Court, 
shall be made." 

The following gazetted Order provides an example of the exercise of 

the power conferred by section 4(2) (a): 

"THE JUDICATURE (RULES OF COURT) LAW, 1961 
(Law 21 of 1961) 
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The Supreme Court (Hours of Opening) Rules, 1969 
/ 

We the Rules Committee of the Supreme Court in exercise of the 
powers conferred on us by the Judicature (Rules of Court) Law, 1961, 
the Judicature (Supreme Court) Law, Cap. 180 and all others powers 
hereunto enabling, do hereby make the following Rules:- 

1. These Rules may be cited as the Rules of the Supreme 
Court (Hours of Opening) Rules, 1969. 

2. In these Rules "The Registrar" means the Registrar 
of the Supreme Court and any other person for the 
time being discharged the duties of the Registrar. 

3. The Registrar shall keep the office of the Supreme 
Court open to the public daily, except on Sundays and 
public general holidays, from 9:00 a.m. to 3:00 p.m. 
and on Saturdays from 9:00 a.m. to 12:000 noon, save 
that on the Saturday before Easter Monday, the office 
shall be closed to the public. 

4. The following rules are hereby repealed:- 

The Supreme Court General Rules and Orders Part  1 
paragraph 17(a). 

The Rules of Supreme Court (Sittings) 1945 
paragraph 5 published in the Jamaica Gazette 
Supplement on the 2nd November 1945. 

The Rules of Supreme Court (Sittings) (Amendment) 
Rules, 1957, published in the Jamaica Gazette 
Supplement on the 17th October, 1957." 

Then there is, of course, the omnibus provision of section 4(2) (i) of the 

Rules of Court Act which enables the Rules Committee to make rules "for 

regulating or making provision with respect to any other matters which were 
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L.) 

or might have been regulated or with respect to which provision was or 
,; 

might have been made by rules of the Supreme Court or which under this 

Act or any other enactment may be regulated or provided for by rules of 

court." 

Observe, too, that the purposes for which rules of court could be made 

by the Chief Justice with the concurrence of a majority of the Judges under 

section 43 of the Judicature (Supreme Court) Law included: 

(a) For regulating the sittings of the Court and the Judges; 

(b) For the distribution of the business of the Court amongst 

the Judges. 

(c) For regulating, and doing anything which may be 

regulated or done by Rules of court. 

Purposes (a) and (c) are now the province of the Rules Committee of 

the Supreme Court. (section 4 (2) (b) and (i) ) Signilicailtly, purpose (b) is 

appropriately not listed in section 4(2) of the Judicature (Rules of Court) Act 

as a matter in respect of which the Rules Committee may make rules of 

Court. Such a matter, the distribution of the business of the Court amongst 

the Judges, eminently goes to administration and clearly falls entirely within 

the province of the Chief Justice as head of the judiciary. It would be 
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' C'. 
wholly inappropriate in my view for the Rules Committee of the Supreme 

f 

Court to perform that function for that body includes five attorneys-at-law in 

private practice and two in the public service. Its exact composition is as 

follows: 

(a) the Chief Justice as Chairman, the President of the 

Court of Appeal, a Judge of the Supreme Court 

designated by the Chief Justice, the Attorney 

General and the Director of State Proceedings as 

ex officio members; and 

(b) five attorneys-at-law, in private practice: See 

Section 3 (2) of the Judicature (Rules of Court) 

Act and Schedule thereto; Rees v. Crane (1994) 43 

WIR 444 at 452. 

But just as the power vested in the Chief Justice by section 3 1 (1) of 

the Judicature (Supreme Court) Act to set the dates and places for the 

holding of Circuit Courts is legislative in character so is the power to 

set or change the hours of the daily sitting (Monday to Friday) of the 

several Courts named in the Notice issued by the Chief Justice. Such 

an Order, if valid, regulating the hours within which the Courts are to 

sit daily, creates a rule of general application across the country. It 
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relates not only to Judges, but attorneys at law, litigants, witnesses and 

other persons who are required to attend court. It would be no less a 

rule where it was relaxed by a Judge in a particular Court on particular 

days. I am therefore unable to agree with Mr. Leys' categorisation of 

an order creating such a rule as simply administrative. 

The learned authors of a distinguished work on Administrative 

C, Law correctly make the distinction: 

"A legislative act is the creation and promulgation 
of a general rule of conduct without particular 
reference to a particular case; an administrative act 
cannot be exactly defined, but it includes the adoption 
of a policy, the making and issue of a specific direction 
and the application of a general rule to a particular 
case in accordance with the requirements of policy of 
expediency or administrative practice": De Smith, 
Woolf and Jowell-Judicial Review of Administrative 
Action, fifth edition, at A01 1 . 

The order under review can only be described as legislative in 

character and, in my opinion, there is nothing in the Judicature (Supreme 

Court) Act, properly and purposively construed, which confers on the Chief 

Justice expressly or by necessary implication the power to make the Order as 

far as concerns the Supreme Court. 

CI1 Mr. Leys relied heavily on the following dictum: 

"Their lordships accepts that even outside these 
specific provisions of the rules, the Chief Justice must 
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have the power to organise the procedures and 
and sitting of the court in such way as is reasonably n 
necessary for the due administration of justice. This may 
involve allocating a judge to do particular work, to take 
on administrative tasks, requiring him not to sit if it is - 

necessary because of the backlog of reserved judgments 
in the particular judge's list, or because of such matters 
as illness, accident or family or public obligations. It 
is anticipated that these administrative arrangements will 
normally be made amicably and after discussions between 
the Chief Justice and the judge concerned. It may also be 
necessary, if allegations are made against the judge, that 
his work programme should be re-arranged so that (for 
example) he only does a particular type of work for a 
period, or does not sit on a particular type of case or even 
temporarily he does not sit at all. Again, this kind of 
arrangement can be and should be capable of being made 
by agreement or at least after fiank and open discussion 
between the Chief Justice and the judge concerned." 
Rees v Crane (1994) 43 WIR 444 at 452 f to j per Lord Slyn. 

Mr. Leys submitted that on-that basis the Chief Justice's inherent power as 

C: head of the judiciary " to organise the procedures and sitting of the Courts 

in such a way as a reasonably necessary for the due administration of 

justice" includes the power to change the hours of the sitting of the Courts. 

It is my respectful view that the passage relied upon by Mr. Leys does 

not recognise any such wide powers as being vested in the Chief Justice. 

The nature of the Chief Justice's power "to organise the procedures and 

P 
L 

sitting of the Courts in such a way as is reasonably necessary for the due 

administration of justice" is indicated by the succeeding sentences of Lord 
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cl Slyn's dictum which arose out of a case concerned with whether the inherent 
/ 

power of the Chief Justice of Trinidad and Tobago to make administrative 

arrangements enabled him to impose a period of indefinite suspension on a 

High Court Judge of Trinidad and Tobago. The Judicial Committee of the 

Privy Council held that he had no such power. So, even if it were 

permissible to treat the quoted words that fell from Lord Slyn as if they were 

(- - I 
contained in a statute, there would be, in my opinion, nothing in the passage 

to suggest the existence of a power in the Chief Justice, acting alone, to 

make such a far reaching change of the nature that was essayed in the instant 

case, bearing in mind that within living memory the Courts have operated 

from 10:OO a.m. to 1 :00 p.m. and 2:00 p.m. to 4:00 p.m. And in that regard 

I find that the habitual, repetitive or continuous observance of the times of c.. 
the daily sitting of the Courts hardened into a rule of practice. In any case, it 

is worthy of note that the power of the Chief Justice to make "administrative 

arrangenlents" such as those instanced by Lord Slyn in the quoted passage is 

consistent with the power which the present Rules of Court Act omits but 

which formerly was exercisable by the Chief Justice with the concurrence of 

C a majority of the Judges to make rules of Court "[flor the distribution of the 

business of the Court among the Judges": See section 43(b) of the old 

Judicature (Supreme Court) Law. 
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c. Accordingly, I hold that in relation to the Courts named in the Notice 

the Chief Justice has no inherent power to make the order under review. 

And having already concluded that the Judicature (Supreme Court) Act 

gives him no power to make the order in relation to the Supreme Court, I 

hold that the power to regulate the hours of the daily sitting of the Supreme I I 

Court is vested in the Rules Committee of the Supreme Court by virtue of 

C'\ 
section 4(a), (b) and (i) of the Rules of Court Act. 

I will now examine whether the Chief Justice is empowered by statute ~ 

to make the order in respect of the other Courts named in the Notice. I 

The Gun Court Act 

This Act came into force in 1974 and established the Gun Court 
, 

(section 3 (1)) comprising: 

(a) a Resident Magistrate's Division' 

(b) a High Court Division and 

(c) a Circuit Court Division (section 4). 

Section 7 dealing with sittings of the Court provides as follows 

"7 (1) The Court may hold its sittings in Kingston 
or St. Andrew, and at such other places (if 
any) as the Chief Justice may, by order, from 
time to time, appoint. 

(2) Any order under subsection (1) may contain 
such consequential, supplementary or ancillary 
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provisions as appear to the Chief Justice to be 
necessary or expedient. 

(3) Subject to the provisions of this Act and rules of 
Court (if any, the Court and the Resident 
Magistrates and Supreme Court Judges assigned 
thereto may sit and act at any time for determining 
proceedings under this Act. 

(4) Divisions of the Court may, pursuant to the 
foregoing provisions of this section, sit at the same 
time, or at different times, or in different places." 

I read the section as conferring on the Chief Justice power to appoint 

from time to time by order places for the holding of sittings or 

sessions of the Court in its three divisions. The section also gives him 

power to make such consequential, supplementary or ancillary 

provisions as appears to him to be expedient. But the section stops 

short of investing him with the power that the Respondent contends he 

has. I find that it has been a rule of practice for decades since before 

the Gun Court Act came into force that the Courts named in the 

Notice operated daily between the hours of 10:OO a.m. and 4:00 p.m., 

Monday to Friday. If Parliament intended to invest him with such 

power it would have said so in clear language. 

The Judicature (Resident Magistrates) Act 
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This Act was promulgated in 1928. Section 66 of the Act 

dealing with fixing the times (that is to say the dates) and the places 

for holding Courts of Petty Sessions and President Magistrates' 

Courts, must also be construed against the background of the 

aforesaid rule of practice. The section so far as is relevant provides as 

follows: 
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" On or before the 3 1" day of October in each year, it 
shall be the duty of every Magistrate to fix the dates and 
stations at which Petty Sessions, or Courts will be held 
during the ensuing year, in the parish or parishes to 
which for the time being he may be assigned.. . ., and also 
fix the date at which such Courts shall be held during the 
ensuing year, at any station or stations to which for the* 
time being he may be assigned . . . ; and on or before such 
date submit a list of such dates and stations for the 
approval of the Chief Justice. It shall be lawful for the 
Chief Justice to alter the dates and stations so fixed by 
the Magistrate as he may see fit, and in the event of a 
Magistrate failing to submit such lists as aforesaid, within 
the time aforesaid, to fix the dates and stations at which 
such Courts shall be held, without reference to the 
Magistrate. The dates and stations so fixed and approved 
as aforesaid, shall be held during the ensuing years: 

Provided always, that when any fixture has been 
made and approved as aforesaid, the Chief Justice may at 
any time alter the same. 

Anything in the above provision to the contrary 
notwithstanding, it shall be lawful for every Magistrate to 
hold this Court for the exercise of his criminal 
jurisdiction, at any time and place within the parish or 
parishes for which he was appointed, that he may see fit; 



c' and he may give such notice as he may think desirable of 
the holding of such. Court, but no such notice shall b6 
necessary to give him jurisdiction to hold such Court for 
the exercise of such jurisdiction as aforesaid, at such 
times and places as may best conduce to the speedy and 
effectual administration of the criminal jurisdiction of the 
Court. " 

Mr. Leys submitted that the power given by the section to the Chief 

Justice to set dates must involve the setting of time, i.e. "clock time within 

which the sitting of the Resident Magistrate's Court and Petty Sessions is to 

take place. 

That submission is a non sequitur, for it ignores this, that at the time 

of the enactment the rule of practice in respect of "clock" times of the daily 

I sitting of the Courts had long been in existence. Again, if Parliament 

intended him to have that power it would have expressed its intention in the 

C'l statute in plain and unambiguous language. 

1 The Act establishes a Rules Committee of the Resident Magistrate's 

1 Courts (section 135 (1)) and empowers that body to make rules to regulate 

among other things the practice and procedure of the Resident Magistrates' 

Courts. (Section 135 (3)). The function of fixing or altering the hours of the 

daily sitting of the Resident Magistrate Courts, therefore, comes within the c.1 
purview of that Committee which is the body charged by statute to make 

rules of practice as well rules of procedure for those Courts. The 
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c'; Committee is appointable by the Minister and shall comprise a maximum of 
i 

six persons of whom - (a) three shall be Resident Magistrates; (b) two shall 

be attorneys-at-law in private practice nominated by JAMBAR. There is no 

legislation in place giving the Chief Justice of Jamaica the power to make 

rules of practice and procedure for the Resident Magistrates' Courts. Unlike 

the Rules Committee of the Supreme Court he is not by statute made an ex 

C? officio member of this Committee. Nor does the statute ordain that the rules 

made by this Committee are subject to his approval. 

This anomalous situation whereby he is given no statutory role in the 

framing of rules for the Resident Magistrates' Courts requires the urgent. 

attention of Parliament. 

The Judicature (Family Court) Act 

L j  This Act established the Family Court in 1975. The Act gives a 

general power to the Rules Committee of the Resident Magistrates' Courts 

to make rules for regulating the practice and procedure of the Court (Section 

9). The Act also provides that in general the practice and procedure relating 

to the exercise of the jurisdiction of the Resident Magistrates' Courts and 

otherwise to the conduct of its business shall be observed in the Family 

Court. This means, as Mr. Leys has pointed out, that the practices that are 
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Ci observed pursuant to section 66 of the Resident Magistrates Court Act are 
.; 

incorporated by reference to the Family Court Act. I I 
I Again the powers of the Chief Justice to fix and alter dates on which 
I 

the Courts shall be held is applicable. Nevertheless, for the same reasons 1 
given as in the case of the Resident Magistratesy Court and Petty Sessions he 

has no power to make the Order in relation to the Family Court. 

So, in making his decision to alter the hours within which the daily 

sittings off the Resident Magistrate Court, The Family Court and Petty 1 
Sessions, the Family Court and the Resident Magistrate's Division of the i 
Gun Court are to be conducted as of July 5, 1999, I would say, with respect, - 

that the Chief Justice acted ultra vires his powers. 

What it comes to, therefore, is that on the first issue I would order that 

certiorari go to quash the order of the Chief Justice and I would grant the 

declarations set forth at paragraphs (c) and (d) of the Notice of Motion. 

If I am wrong in holding that the Chief Justice's order wasinvalid as 

being outside his powers then I think it is important that I consider the next 

question which concerns whether JAMBAR had a legitimate expectation of 

prior consultation. 
./ .- 

(-,! 
.THE SECOND ISSUE: - 

Le~itimate expectation of prior consultation 
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C:l As has been well said, "a legitimate expectation does not flow fiom 

any generalised expectation of justice, based upon the scale or context of the 

decision": see Judicial Review of Administrative Action op. cit. 8 - 050. 

It is common ground that JAMBAR did not have a legal right to prior 

consultation. But did it on the evidence before this Court have a legitimate 

expectation of prior consultation dictated by fairness? If it had, it could not 

have been derived fiom an express promise or representation, for clearly on 

the evidence none had been made. 

So, JAMBAR'S expectation would only at best flow from a 

generalised expectation of justice if it was not derived fiom a representation 

implied from established or regular practice of prior consultation by the 

decision-maker in relation to matters jointly affecting Bench and Bar which 

JAM BAR could reasonably expect to continue. 

The question as to whether the evidence formed the basis upon 

which such a representation could properly be implied was argued before us. 

The following paragraphs of the affidavit of Mr. Derek Jones, President of 

JAMBAR, provide the relevant evidence: 

"4.. Approximately 15 years ago during the presidency 
of Lt. Col. H.C. Whitehorne JAMBAR promoted 
a committee known as "the joint Consultative 
Committee of Bench and Bar." The ob'ective of 

f' this committee was to provide a orum for 
discussion of matters of mutual interest and I am 
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advised by a number of my predecessors in ofice 
and do verily believe that over the years the J 
committee has served a very valuable function in 
that re ard and that a considerable ran e of matters 
have 6 een discussed and resolved t ough this 
medium. 

P1, 

5. The representatives on this committee have 
pically included the Honourable Chief Justice, 

8 e  Honourable President of the Court of Appeal, 
one or more judges of both of those Courts, the 
Registrars of those Courts, the Director of Public 
Proscecutions and representatives of the Jamaican 
Bar Association. In latter years the President of 
the Advocates Association has also been a member 
of that Association. 

6. At the meeting of this Committee held on the 1 3 ~  
April, 1999 the Honourable Chief Justice indicated 
that the starting of Court at 9:00 a.m. was 
something which might come soon but there was 
no discussion on that matter. 

Matters of this nature, that is to say the hours of 
sitting of the Courts, the arrangements for and, 
im lications of a chan e for the legal rofession 1 an the public as a who 7 e, especially a c lY ange of a 
radical and far reachin nature, are the very things 
for which the joint 6 onsultative Committee of 
Bench and Bar was established and would thus be 
ideally sulted for discussion there, I say that the 
decision is radical and far reaching because for 
several decades, and indeed so far as I can find 
within living memor the Courts have operated 
from 10:OO a.m. to 1:db p.m. and from 2:00 p.m. to 
4:00 p.m. 

16. Based on the experience and history of 
consultatipn over the last 15 years and based .on 
the traditional hours of Court the le a1 profession 

i!l 

5 had a legtimate ex ectation that a c ange of this 
nature would have een fully djscussed and that it 
would have had its vlew taken into account before 
any decision was taken and announced. 

On this issue Mr. Leys submitted that there is no evidence to suggest I 
(-1 that there was the existence of a regular practice which the applicant could 

reasonably expect to continue. And he invited the Court to say that the ~ 
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highest the applicant's case can be put is that because of the traditional hours 
, J 

of the sitting of the Courts a id  of consultation between Bench and Bar over 

matters of mutual concern JAMBAR would have been consulted. 

Mr. Small on the other hand submitted that JAMBAR'S 

position fits with 'tailor-made comfort" into the existence of a regular 

practice. The Joint Consultative Committee of Bench and Bar was tailor- 

made because the Chief Justice as a member of that Committee had direct 

access to the Bar for the sole purpose of consultation. He M h e r  submitted 

that the test was whether the practice of prior consultation on a range of 

matters of mutual interest between Bench and Bar was so well established 

since the establishment of the Joint Consultative Committee in 1984 that it 

would be unfair and inconsistent with good administration for the Chief 

C; Justice to depart from consultation in this instance. 

I accept the evidence about the formation, composition and 

purpose of the Joint Consultative Committee of Bench and Bar as well as the 

evidence that over the years a considerable range of matters of mutual 

interest to Bench and Bar has been discussed and resolved through that 

I medium. I find -that when the Chief Justice indicated at the meeting of the ' {L-i Committee on 13 '~  April, 1999 that the starting of Court at 9:00 a.m. was 

something which might come soon, an established practice of prior 
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C consultation through the medium of the Committee was already in existence 
/ 

and that JAMBAR reasonably expected it to continue. That expectation 

was all the more reasonable because there was then no discussion on the 

matter adverted to by the Chief Justice. 

The test propounded by Mr. Small is in my view correct: see 

CCSU v Minister for the Civil Services [I9841 935 at 944C, per Lord 

<) Fraser. It has been clearly satisfied in the case before this Court. 

Furtllermore, there is much force in Mr. Small's submissions on the issue 

under examination and in my opinion they ought to prevail. 

Accordingly, I hold that on this, the second issue, JAMBAR 

had a reasonable expectation that it would be consulted before the decision 

or order was made. 

L THE THIRD ISSUE: 
Whether the duty to consult was fulfilled. 

I come now to the third 2nd final issue. 

Mr. Small's approach to this issue is not illogical. He submitted that 

JAMBAR had a legitimate expectation (which in the result I have held to be 

the case) and that accordingly the Chief Justice's duty to consult could not 

c: be fulfilled by reflecting on matters submitted to him by JAMBAR after he 
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c': -, had made his decision. None of the matters the Chief Justice reflected on, 

Mr. Small argued, could be classified as consultation because: 

a. he had not revoked his decision, and 

b. even if he had done so no such revocation 
was communicated to JAMBAR. 

Now, implicit in these reasons is the recognition that the Chief Justice 

C, 
would have had the opportunity to review, then modify or revoke or 

maintain his decision in the light of particular factors brought to his attention 

by JAMBAR. His decision was made on or before May 11, 1999 when the 

notice containing the order was sent to JAMBAR. Then on May 31, 1999 

the notice was published on the Web site of the Supreme Court. It must not 

be forgotten, however, that the decision was not due for implementation 

, *. 
until July 5, 1999 and that JAMBAR principally through its President made C 
strong representations to him to have him reconsider his decision. The 

unchallenged evidence is that for much of June 1999 he carefuily considered 

all the representations, suggestions and comments by JAMBAR before the 

decision was due to be implemented, namely July 5, 1999. All this to my 

mind was a most important circumstance. This was not a decision to take 

f'- ' \/I effect immediately on publication which would have summarily and 

abruptly disappointed JAMBAR7S expectation and would not have given it 
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time to make representations. It was able to and certainly did do so in the 

instant case. 

As was said in another context but bears repeating here: 

"It is important to bear in mind that the recognition 
of an obligation to observe procedural fairness does 
not call into play a body of rigid procedural rules which 
must be observed regardless of circumstances. Where 
the obligation exists, its precise content varies to reflect 
the common law's perception of what is necessary for 
procedural fairness in the circumstances of the particular 
case." Haoucher v Minister of State for Immigration 
and Ethnic Affairs (1990) 93 ALR 51 at 53 per Deane J 
in the High Court of Australia: 

And as Lord Diplock explained in C.C.S.U. v Minister for the Public 

Service [I9851 1 AC 374 (supra) the question of procedural propriety has to 

be looked at in the light of the particular circumstances in which the relevant 

C, decision was made. 

Mr. Leys is on good ground on this issue. I accept his submission that 

the legitimate expectation of the applicant has been satisfied on the 

evidence, or put another way, the duty to consult was fulfilled. His reliance 

on the following cases as applications of the principle iterated by Lord 

Diplock and Deane J is not, in my view, misplaced: Ex parte the Law 

C;I 
Sociew The Times 26 June 1993 per Neil L.J. vexis Print] at page 33; 

Doody v Secretary of State 119931 3 All E.R. 92 at 106 g per Lord Mustil 
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C, and quoted with approval by the Privy Council in Huntley v Attorney 
/ 

~ e n e r a l  for Jamaica I1 9931 AC 1 at 16. In the Law Society case, the Lord 

Chancellor had not properly consulted the Law Society in relation to new 
- . . 

rules which he had promulgated in relation to the Legal Aid Act. In 

concluding that there was no procedural irregularity Neil L.J. said: 

"In the end, however I have come to the conclusion 
that even if there was failure to consult in October 
and November 1992 and even if (without deciding the 
point) the "Consultation" was flawed, there is no 
sufficient basis on which the Court could hold that 
these re~ulat ions should be declared to be invalid. In 
some cases procedural irregularities will make it 
appropriate for a Court to quash an existing decision 
and to declare that a further decision should only be . 
reached after proper consultation has taken place. In 
the present case however, it would in my view be 
wrong for the Court to make such an order. Mr. 
Everett has set out in his affidavit the savings which 
Lord Chancellor was committed to achieve over the 3 
relevant years. I t  is clear that the counter proposals 
put forward by the Law Society were considered by 
the Lord Chancellor and his officials but that they fell 
a very long way short of what was required. On the 
present evidence this is not a case where there is only 
a small margin between the two sets of proposals. 
The timetable to which the Lord Chancellor was 
committed required the regulations to be made in 
March 1993. I have come to the conclusion that in the 
circumstances there is no satisfactory answer to the 
submissions on behalf of the Lord Chancellor that 
additional consultation would not have led to a 
materially different result being achieved with the 
prescribed time limit." 
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Also in the following passage in Doody v. Secretary of State (supra) Lord 

Mustil said what the dictates of fairness required on thefacts of that case: 

"Fairness will very often require that a person who 
may be adversely affected by the decision will have an 
opportunity to make representations on his own 
behalf either before the decision is taken with a view 
to obtaining a favourable result, or after it is taken 
with a view to producing its modification or both." 

I am of the view that that passage is equally applicable to the issue 

under consideration. There is no question but that JAMBAR through its 

President availed itself of the opportunity to have the Chief Justice either 

revoke his decision or modify it by adopting its suggested trial period for the 

commencement of the sitting of the several courts at 9:30 a.m. for the month 

of July 1999. Mr. Jones wrote the Chief Justice a number of letters putting 

forward detailed proposals. The matter was discussed both at a meeting of 

the Joint Consultative Committee of Bench and Bar attended by the Chief 

Justice and at a meeting on 10& June called by the Minister of National 

Security and Justice involving the Chief Justice, JAMBAR and others. 

Finally in paragraph 3 of his affidavit the Chief Justice deposed that: 

"There are not now available resources that could 
be immediately allocated to reduce the backlog some of 
which have been mentioned in the affidavit of Derek 
Jones sworn to on the 1" day of July 1999. I have also 
read the Jones affidavit and say that prior to the 
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implementation of my decision I had carefully considered 
all the issues canvassed, in his letter of June 1, June 14, 
June 18, June 28 and-June 28, 1999. I had also carefully 
deliberated on the discussions of the Consultative 
Committee of the Bench and Bar of June 8 1999." 

So, on the basis of the unchallenged evidence before this Court I find 

that all the concerns and representations of JAMBAR were considered by 

the Chief Justice before his decision was due to be implemented. The duty 

to consult was, therefore in my judgment, fulfilled on the particular facts of 

this case and, accordingly, there has been no breach of the requirements of 

procedural fairness. 

I would, therefore refuse the application for the declaration sought at ~ 
paragraph (b) of the Notice of Motion but grant, for the reasons already 

given, the reliefs sought at paragraphs (a), (c) and (d) thereof. 

Ellis, J 

In the light of the judgments which have been read, it is held by 

majority decision:- 

1. Certiorari is to go to quash the decision of the Chief Justice to 

change the hours of sitting of the courts. 

2. The declarations sought at (a), (c) and (d) are granted. 

There will be no order as to costs. 
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Ellis, J. 
. . - -- 

-- - - Smith, J. 
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