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CAREY, J.i\.

\ Ur the night of cthe d4th October, 1%8¢, in the sleeéé/rural

-

. e v i . A
village of diry Castle in the hills of St. Thomas near Bath, the

| |

- ) . |
famous spi, a terribly bru

|

was o lynching. %he victim Rahalia suchanan a Jamaican who

-l and shocikiing event occurred; there

resided in “he Bronx, kew York and worked for the city of NHew York

|

h#v;ng cor e home on a visit, ﬁe decided to take the wateirs at
B%th. Unfortunacely, he afriﬁed to find the facility closed, a
C%SU&lLy of Hurricane Gilb%rtwhich deprived most 1f not all the
cduntry of elecirical serv%cwé.

My, Buchanan reachéd nirvy Castle in the ccurse of what
evening &and purchased a beér at a tavern between 10:GU to 11:00 p..
SGometime thereaiter, he waa chésed and set upon by a number of
machete anl stick»wi&lding;villagers. In the event, he was hacked
to death, Sowme seven villagers were tried for his murder in the
St. Thoras Civcuit before Clarke, J., and a jury ketween the
4th and 19Y.h December, 1989, Of that number, these three applicants
were convictew and sentenceﬁ to death. The reasonsg or the motives

which acturted the participhnts in this tragedy are altogether anlear.

|
I
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Hicherco peaceful villagers seened to have gone berserk and killed
a hapless stranger in their midst. Tilere was some suggesition that
some of the pavticipants might have thought he was a thief, but the
sheer brutaility of the killing seems scarcely explicable on that
basis.

The Crown's case depended entirely on visual identification
eviGence of two eye witnesses, Thermutis McPherson and Harold Deans.
The doposi o of the third, Loretta Reid was read at the trial, but
it could not wruly be said that 1t made a significant contribution
to the sum of the identification evidence. s would be expected,
the grounds of appeal put forward on behalf of all these applicants
save one, invelved conplaints not only as to the guality of that
evidence but alsc challenged the directions of the learned trial
judge regaiding the issue of visual identification. The remaining
groun< was critical of his directions regarding the effect of
evidence given by “a perjured accomplice.”

A8 we haeve already indicated, the vigual identification
evidence was given wy thiee witnesses, Thermucis McPherson referred
to as “Miss Rose," darold Beans and Lorecta Reld, whose deposition
was read into the record. Pernaps, we should examine first, the
evidence of Lovetta Reid which can be shortly stated. She
operatus a baw and grocery at wsiry Castle which premises fronts
those of Miss Luth Mceleil (referved to in the evidence as Miss kuth)
where the crime occurred. One served the vicolm & beer at 11:30 PoIi,
a4t abour 1:0U a.m. ghe heard stones peing thrown and tiien she saw
him run into Miss kuth's yard and onto her verandah. 5She did not
then yecognize him. L nwaber of men, anong them, the applicants
Nyron Fisher and Donovan hsguith chased him there and threw stones
at him. &he did not speak to the events thereafier but swore that she
went in search of a police coificer who lived in the neighbourhicod.
On her return, she heard scounds of "licking and chopping” at

Miss Ruth®s yard and observed persons on the roadway as well.
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There waeg light from a flashlight where she saw the applicants in
nher shop but nons on {Lthe street.
“Miss Rose” gave evidence implicating Donovan isguith and
Nyron Fisher. GShe saw both applicants chopping the victim with
machetes which were brand new wihich meant that these were blunt,
unsharpenec inplements. Her observations were made from across the
roadaway. flihough she pointed out the distance in court, the
learned trial judge did not appear vo think that it should be included
in the renord, which is a matter of regreit. For that reason, we have
bean deprived of the evidence of distances provided by the witness.
The witness did however, enter the premises and had a ringside view
of the two applicants engaged in the killing of the victim. She said
she could touch them. Light was provided by two bottle~torches.
While she was there, the injured man begged her for a drink of water.
Kyron Fisher’s response to the request was to order her not te comply,
adding, "let him drinx him blood." She remained by the injured man,
recovered nis diary and told them the name of the victim.
So far as knowledge of these applicants before the incident went, the
witness xXnew each foxr alout 12 years and saw them fairly frequently.
The period of observaticon was not dealt with in evidence,
but from all the circumstances, ithere can be little doubi that this
witness had ample time and opportunity for observing and being able
Lo recognize (wo persons who were well known to her, each occupied
in chopping the viciim ana in conversing with the witness.
ihe ouher witness was Harold Deans. He is a villager of
Alry Castle who had gone to purchase groceries and was attracted
by the commoction at Miss Ruth's premises. He identified in
addition to Donovan Asquith and Wyron Fisher, Donovan Fraser and he
did so from the fence of Migs Ruth's yard. Again, this distance was
indiceted to the jury but forms no part of the record. These
applicants were engaged in chopping their victim with machetes. in
the case of Asguith, the verb used, wes "beating.” He confirmed

that lighting emanated from two bottle~torches which vere placed
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wilhin a wmetcer of a couple yards from the attackers. He was at
the fence on two occasions when he observed ithese applicants for
a total period of approximately twenty minutes and he sat on a
wall across the road frowm Miss Kuth's yard for another ten minutes.
iill these were persons with whom he was acquainted over the last five
years, at ithe least.

Lord Giiford zn his submissions wiih respect to the
identificiation wvidence of Miss kcse and Mr, Harold Deans endeavoured

to demonsivrate that conditions in which theilr identification took

place wer: pocr. 1t was night, he said, and the only availablie
lighting was supplied by twe bottle-torches. i general commotion,

people moving up and down were terms he used to describe the scene
on that nighc¢. On any view, nhe urged, the conditions were so
difficult as to be unacceptable. He said that certainly, in the case
of the applicant Fraser who was only implicated by Harold Deans, the
learned trral judge should have exercised his powers and withdrawn
the case against him from the jury.

We cannot agree with these submissions for reasons which
follow.

tnsofar as the conditions for viewing the applicants were
concerned, lilss Rose hiad the better gpportunity of the two
witinesses. She went on the verandah of lMisgs Ruth and came within
touching digstance of the applicants. Ghe had a ringside view oI
the tableaw beiny enacted before her eyes. From a position on
the opposice side cf tlhie road, she had also witnessed the events.
Whatever Goupis she might have entertained as to the identity
(and she never stated that she had any) would have been rencoved
upon nearer scrutiny. The jury as persons from the parish, would
have appreciated that Miss Rose would not have left her bed and
indeed her house to take a walk on a public road dressed as she was,
so as to place herself in a position which would preclude her not
cnly from ascerialning the reason for the commotion but also from

ascertaining ithe persons involved. She was plainly nore than
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curious to learn whuat was Laking place. She was concerned rather
with secing than hearing about the evenis.

boutle~toiches plainly do noht provide lighuing as
satisfactory ws tnat from electricity, but it provides light which
faving regard o the proximitly of the viewer, renders it guite
possible tu rucognize persons, especially those previously known to
the viewer.,

Mr. Deans viewed the same tableau but he viewed it from the
fence of Miss RKuth's premises. ile also was a curious unlookcer. He
could have viewed it from Miss Fattie's shop one chain away but he
ciios2 1o move closer; he went by the fence. It is not too
difficult to appreciate that he positioned himself closer to the

action s0 a

2]

to allow himself a better view. The actors according
te him, were in the limelight: they were but an arm’s length from
the iight source. Doubtless on occasion, has vision would be
obscured momentarily vy persons in the crowd noving about. It is to
be borne in mind nowever, thal the applicants were not engaged in
any furtave or clandestine actavity. They stood virtually in one
positicn ior the purpose of chopping their victilm who was 1lying on
the ground coupletely at their meicy. 0On the evidence, there was
sufficient time for the eye~-witnesses o be able to recognize the
participants; this was no fleetinyg glance. The terrible scene

took some vime to be cnacted. There was, as well the deposition

evidence of Loretta Reid who icdentified Donovan Asguith and

‘Wyron Fisbies. Ve have to bear in mind that she did not appear

before the jury. Hevestheless, the deposition was admitted and ithe
jury were entiivled to consider it. These two applicants whom she Xnew,
ran by her shop which was lit by & "shade lamp.” Sie spoke of a
flashlight in the grioup of these applicants and cther nmen. She saw
them throwing stones auv the victim who was then on tiie verandah. She
was cross-—examined ac the preliminary ezamination by one of several

counsel  who appeared but that had no eifect on the evidence she had

given in chietf.
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L0 our viaw, despite the guality of the lighting, the
witnesses wera sufficiently close to che scene and remained there
for appicciapble times to be able to recognize the participants who
LOOK uo steps Lo disguise thelir presence and were persons very well
known to the witnesses.

Ve come now to consider the credit of these witnesses. First,
"Misgs Rose.” Lovd Gifford attaciked her credit worthiness c¢n the
greouna that a witnessannette Small who was called by the Crown,
destooyed her credit. He saird that this witness gave evidence which
was i conilict with Miss Rose. Miss Rose tesilfied that when the
injured victim ceguested water, the applicant Fisher prevented
her compliance, saying that the victim should be allowed to drink
his o>wn blood. She also spoke of sceing his diary, a camera and &

handbey and alsc pleaded thau his life be spared. aknette Small gave

an a.tegether different picture. She asserted that it was Miss Rose

wiio ramoved the camera from its case, that when the victim reqgucsted

& dr.nii, .l was sie who had taunted him by suggesting that he should
drini: 1is blood, and it was she who hiad requested salt of her, but she
did no: comply. The evidence of annette Small, if accepuved, he argued,
demensirated that Miss Rose was evilly disposed te the victim and in
gsuppcre of wne Lerrible crame, It provided powerful evidence agalnst
the applicant Fisher for she was prepared to attribute toc him words
which i nnette tmall said, uthat Miss Rose had used. Lord Gifford
suggesied she was the principal "checr-—leader,”

il our view, there was a clear conflict between Annette Small

o

and Iiss Rose which the jury were reguired Lo resolve. Plainly,

1f tlre jury preferredannetig Small as a witness of Lruth on the
points she made, which were :n conflicte with kiss Rose, it rendered
Miss Rouse's testimony quite worithless, That was an issue which the
jury were bound to recognize and necded to resolve. The jury were
given correct directions on conflicis, and theix resoiution.

Mr. Leans and cthe deposition evidence of Loretta Reid placed

Wyron fisher on che scene engaged in hostile acts against the victim.
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There was no suggestion that kiss Kose carried any animnus against
Fisher in part.cular or indeed, against any of the other applicants.

What was said was that she was an accomplice. We will deal with

this issue hercafter in this judgment.

of Hayold Deans, Lord Gifford argued, was

alsc suspece because he had

an interest to serve. The basis fox
this conclusion lay in the fact tuat Deans had been arrested as a

w

uspect in chis case. Further, i1t was said, he was a reluctant

witness because although a subpoena had Leen served on him to attend

as a witness ir the preliminary examination, a police cfficer had to

ferch him vo ccuct.
The effact of the evidence of Harold Deans on the jury

would naturally depend on their reaction to his demeanour. Although

it was perfectly true that tie witness had been detained by the

police, ithere was no evidence before che jury as to the reasons

for hig detention. He was not ever charged with any offence. The

cross-2xkanination of thig wilness brought forth nothing adverse to

him. %he suggestion was that his evidence was untructhful butc there

never was any suggestion that he was ill-disposed to the applicants.

The issue of his having an interest o serve, was really, as we
alrecdy noted, an argument based on the fact that he had been
detained by the police. That interest was purely, in our view,

speculative ratier than real,

Wwe can uispose of the argument that he was a reluctant

witness by poeincing out that there was no evidence that a warrant
had been ordered for his arrvest as a witness nor was i1t shown that
he had refused Lo attend as a witness voluntar£ly. The evidence
merely shows that for some unknown reason, the police provided
transport for the witness to attend the preliminary examination.
Reluctunce is not, we think, equivalent to unreliability.

We must say something with regard to the submissions made
by Lord Gifford with regard to conflictes between Harold Deans and

Miss Rose and internal conflicts in the evidence of each. The only
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conf.ict between these witnesses which he identified, was, that
wnile both mentioned Fisher and asguith as participating in the
attacs upon the slain man, Miss Rose spoke of a bunny Williams as
ancvther of the attackers, Harold Deans spoke of a Harold Fraser and
Joel dMcFarlane us still others.

There was no evicence that both witnesses witnessed the
event at precisely the same time nor even from the same position.

it wasg clear that several persons participeted in the crime that

o

night. ‘ie can se¢e no reason wihy this difference between the evidenc::
of thzse two witnesses leads to an ineluctable conclusion that one

or other or botilt are not to be believed. This solitary example of
conflict hardly gualifies as evidence being full of conflict.

4S to internal conflicts, it was said that Miss Rose had
used the word “chop” at the trial but at the preliminary examination
slie had used che word “"beat.” |

The applicants had used machetes taken straight from the
shop in their attack upon the victim. Both words convey the sane
idea »f striking their victim with a machete. The dictionary
meaning of the words may be altogether different but the speaker
was Uusing Jamaican English, not English as it is spoken in polite
society in Bngland. We ourselves can see no conflict incapable of
resolution by the St. Thowmas jury. At all events, the learned trial
judge gave proper airections in this cegard and indeed no complaint
had been made against thelr correctness.

The oiher illustration regarding incvernal conflict relates
to the statement made by Harold Deans at trial that he had cbserved
the avpellants attacking this victim before he went into
Loretia Heid's sbop but had deposed at the preliminary examination

that he went into the shop before the incident. The witness was

=

wever asked for any explanation of this difference in his testimony
but we would hardly regard this as touching any impocrtant aspect of
the Crown's casc. We do not think that there was much substance in

these arguments.
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With respect to the learned trial judge's directions on
visual iaenvification evidence, Lord Gifford was astute Lo discover
one ared of deficiency therein. In sum, he argued that although
the vrial judge nad correctly advised the jury that weaknesses
exisited 1n the 1dentificavion evidence, he failed adeguately to
isolate them for the benefit of the jury.

We think it 15 right to pay tribute to the obvious care the
learned trial judge brought to bear on an admirable summing-up.
Lord Gifford could nct himself forbear to commend the summing-up,
save for the one deficiency he was able te discover. it was, in ous
opinion, well sitructuved, balanced and fair. He approached the
issue of identification in this way. He discussed with the jury
the identification evidence in respect éf each of the seven accused
persons before the court, pointing out the weaknesses as he saw them.
He reminded them of the evidence given by the particular witness
as it affecteu the particular accused.

To illustrate, in yedard to the deposition evidence of

Loretia Reid as it affected Wyron Fisher, he began 1n this way:s
” Let us turn now to the accused
Hyron Fisher. kenmember Fisher is the
accused sitting, the third accused frowm
my left, the fifth irom your right. We
will look at what is said in evidence
apout Mr. Pisher. 1 retuyrn to the
evidence of Loretta Keid, evidence in
her deposition, particular ceference
to Fisher.

Lcocording to that evidence,
Nyron Fisher was one of four men. She
said sine saw Nyron Fisher throwing stones
at the man who had run on te the
verandah, he was one of the four nen.
‘She knew, she said, Pisher befoxe.
Remember i told you about tiie condition,
the condition that existed at the time,
having regard to the evidence, you will
delermine what the conditions were; it is
a natter for you as the jury. Was the
lighting adequate, even thougn she knew
him before, was the lighting adequate to
aillow her to make out Fisher?

Remember as I teld you, when she
saw whiazt was happening over Miss Ruth's
house, she stood up, she had previously
been sitting on the table, she stood
up and she said she saw these nmen,
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“including Fisher, throwing stones at
tue mwan; the man weni backwards and then
went in the house. Do yeou ively on thet
evodence; is that evidence upon which
you consider you can act; is it evidence
you consider to be accurate, having
regard te all the circumstances that you
find prevailed at chat time? Did
Loretta Reld have enough time to make
out the men who werc at the gate, in
particular, did she have enough time to
make out Fisher?

So, if you having taken into account
all the factors i1 have already outlined,
you take into account and the caution I
have given you to look at identification
evidence, the particular weaknesses 1
have pointed to, if yvou find that Fisher
was there throwing stones, tihere is
evidence - {here would then ke evidence
where you weuld say that liyron Fisher was
on che scene at the time Culture was
there, along with others, throwing stones;
that Fisher was also there from that
stage. Qs L say, you bear in mind the
tact that it is deposiiion evidence and
thes deponent, Loretta Reid, is not here
and therefore was ncl cross-examined;
her evidence was not testified; you bear
all that in mind.®

With respect Lo the evidence of Miss Rose regarding the

same cpplicant on the maitter of complainc he expressed himself thus:
"... Then, she said she saw lyron Fisher

anu another man and she called that man's

nawe, Donovan hsguith, She saw them over

the wman, the man was lying on the ground

and you remember she told you that it was

on the verandah that she went., She was

standing on the verandah and the men were

cluse to her, she could even touch them,

tiiat is the distance that she gave. The

men, hyron Fisher and the other man,

weie wilthin touching distance of her, yet

it was night, as I told you, that is a

weakness, and ctheyre was no electric light ...°

e deale also with the evidence of Harold Deans. He reminded
them of iLhe distunce between Miss Fattie's shop and Miss Ruth's yard
which was one cnain. The jury would have appreciated that if as ihe
witness stated, he withessed the event from the rence, it would be
obvicuus that he would be neacexr than one chain from the scene of the

crime. Distance was not therefore a factor of weakhess.,
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in our view, when the learned trial judge isolated the

racvor of nighttime during the period after Hurricane Gilbert and

chat lighting was provided by bottle-torches as the weakness which

would affect a satisfactory identrfication, he was eminently right.
for vhav was the only weakness. The fact that there was & crowd or
even a commotion which we interpret to mean, general noise, could not
affect in any significant way, the ability to observe the events in
wiich the applicants,; on the evidence, participated. There was, it
is guite true, evidence that a crowd ¢f up to gixty persons were
present bul Deans did not appear to have been obstructed for any
appreciable period 1in his view of the applicants. He never admitted
being obstructeu in his view although we would appreciate that at
some tiwe during his observation, some member of the crowd was
likely 1o have done so momentarily.

The direction of the trial judge in this regard cannot be
foulted. He puc before the jury faithfully and fairly the physical
conditions which existed at the time of the crime in relation to
each witness and as it affected the particular applicant. He
stressed the faccor of bottle-torches as the means of lighting. As
a means of lighi, that would be a light source with which they would
be guite familiar.

The Crown's case agailnst the applicanl Fraser rested wholly
on ths evidence of & solitary witness, Harold Deans. But this
witness rnnew the applicant for some six years., We have previously
discussed the evidence cof this witness and need say noc nore about
it excepu to say that Miss Haughton adopted the arguments of
Lord Giffiord so far as they were applicable to this applicant.

There was one final attack on the trial judge's
suining-up. it is contained in ground 4 and was in the following

terms:



L2123

"4, The learned trial judge in his
summing-up referred to the evidence of
snnette Small, and to Thermutlis McPherson's
denials, and gave a direction that there
was evidence that she was an accomplice;
that it was for the jury to find whether
or not she was an accomplice; and that if
the jury considered that she was, it was
cangerous to convict in reliance on her
¢vidence unless it was corroborated

{(p 597-&). The learned trial judge in so
directing appears to have been following

the authority of Davies.

it is submitted that the learned
tiial judge erved in not directing the
jury that if they accepied the evidence
ol mnnette Small, Thermutis McPherson
would not only be an accomplice but
arso a witness who had lied on oath on
material matters. The authority of

Davies does not cover the case

where a

witness 1s an accomplice but denies on

oath that he is such. 1n such

a case the

learned judge should direct the jury that

a perjured accomplice, if they

sc find

thie witness to be, should not be relied

on as a witnessg of truth.”

The learned trial judge very fairly
jury with respect to their treatment of the
between two Crown witnesses - Miss RKose and
it tlwis at page 59&6:

i

HNow, let me tell you that
of the facts, questions of the
credibility and reliability of
are matters for you to decide.

gave guidance to the

conflict of evidence

Annette small.

witnesses

You saw

the witnesses give evidence from the
wltness box and you must have noticed how

cach responded to questions in

examinationr

in-chief and under cross-examination. What
impression did they make on you? Take for
instance, the prosecution witnesses,

Thermutis McPherson, Miss Rose,

and

ifarold Deans. bBefors I deal with their
evidence as it affects particular
accused persons, let me first of all say
something in relation to Mrs. McPherson.

iy prosecution witness, Annette

Small,

under cross-examination, said that on
the night of 4th Cciober, that while

My, Buchanan lay on uthe ground

in

Miss Ruth's yard, Miss kose took a
camera out of a bag ana said to the
crowd, in reference to Mr. Buchanan,
‘see when them kill man they take him
plcture.' sccording to Miss Small,

My . Buchanan asked Miss Rose for water,
whereupon she replied, ’'drink you blood,

what kind of water you want.’

iliss Rose

denied that she made any such statecment.

He put



tior
Annd
made

impl

unies
reason for the warning is the underlying thought that an accomplice
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You remember that under cross-
examination, certain guestions were put
to her in that regard; she denied that
she made any such statement as
snnette Small asserted from the witness
box when Miszs Small was giving her
evidence, but if those statements were
made by Miss Rose, you find that she
would be giving encocuragement to those
who were beating and chopping
Iir. Buchanan. So there is evidence that
Fiss Kose is an accomplice, but that is
not the end of the matver; L say that
there is evidence, but it is for you
memnbers of the jury, to find whether or
not she is an accomplice. If you
consider on the evidence that she is an
accomplice, 1 must direct you that it is
dangerous to convict in reliance on her
evidence, unless it is corroborated and
if it is not corroborated.”

We entertain reserxvation whether or not Miss Rose could

;2rly be regarded as an accomplice. Howsoever that might be,

zrial judge once he concluded that he would leave the issue of

aplice vel non to the jury was obliged to give the warning he

ind in the terms he did. Tue basis for an eventual determina-

1)

of that issue was the evidence of the contradictory witness

it

©

> bmall. If the jury accepted Annette Small's evidence, it
Miss Rose an accomplice. &Any evidence which she gave
.cating the applicants, would have been dangerous to accept,

s there was courioboration. We would have thought that the

kely to give untruthful evidence. #An accomplice who is called
witness is accepied to be a suspect witness.

ar as the contradictory evidence between the witnesses

[t}

£o
che result was two witnesses in conflict. The jury would be

.red ¢ resolve that conflict, and decide which of the two

witr.sses wasg credible. From whatever point of view the matter

. nsidered, the Crown had put forward two witnesses who gave

icting evidence, a situation which the jury were advised how

soclve., We decline to follow Lord Gifford in the creation of

genus of witness i.e. the perijured accomplice. In our view,

.lyections which were given to the jury, brought home to them



(i) the fact of conflic
‘capable af showing Miss
had to dgcide'whether o
bapplied.;

-1g-
t (ii) that innette Small'’s evidence was
Rose to be an accomplice (iii) that they

r not she was (iv) 1f she was, the cautiocn

It would be plaih to any reasonable jury that the

conflicting stories were mutually exclusives they could not both

be true.

\le see no warrant whatever for the trial judge to direct

the jury in terms other

than those he uswed; it was wholly

unneuessary Lo have done so, The summing-up was in all respects

full and thorough. To have included the obvious and self-evident

\

would hardly improve it
|

nor assist the jury. It was tailor-made for

the circumstances and LTe issues which arose for the jucy's

gconsideration. W
|

- L ,
in the event, we propose Lo treat the hearing of the

applications for leave as Ehe hearing of the appeais which we

l

dismiss. The convictions are affirmed.

\
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