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JAMAICA

IN THE COURT OF APPEAL

COR: THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MISS5 JUSTICE MORGAN, J.A.
THE HON. MR. JUSTICE GORDON, J.A. (AG.)

SUPREME COURT CRIMINAL APPEARL NOS. 23 & 24/90

R. vVv. LEBERT BAJLASLL
SONEY BLLLSLL

Delroy Chuck for Ahppellants

Marcia Hughes for Crown

SUPREME COURT CRIMIRIL APPEAL NO. 86/89

k. v. FRALNCIS WHYNE

Dennis Morrison for appellant

Marcia Hughes for Crown

29th October & 5th December, 1990

GORDON, J.h. (4G.)

We trzated the hearing of the applicaticons in the above
matters as the hearing of the sppewls and allecwed the appeals,
quashed the convictions, set aside the sentences imposed and
in the interest uf justice ordered new trials.

The Balasals were remanded in custcedy pending theirx
retrial and vhyno comains in custody serving cencences other-
wice imposed. 45 the basis on which these appeals were allowed
are similer and invelve the same points of law it is ¢onvenient

te deliver the reasons we promiscd then together.

K. v. LEBERT BiLASLL
SONEY BALASHL

These appellants were convicted in the High Court

p
Division of thc Gun Court in Westmorcland on 9th February, 1590 for



illegal possession of firearm count I

and for rcbbery with

aggravation count II and each on a count for rape counts I1X

and {v.

The Crcwn®s case was that ot about 3.00 a.mwm. on the

31st January, 1989 che home of M:

ies Mavia Forbes at Leng Pond

in the parish of Westmoreland was broken into by two men each

vrmed with a gun. HMoney $5150.0¢ was taken from Miss Forbes®

purse and iwo of her daughters taken to the bushes outside and

raped. One by wach of the intruvders.

The evidence was that the appellants were the two men

involved. it the time of the incident Lebert Ealasal wore a

mask made of nylen stocking while Soney was unmasked.

Miss Forbes said she grew up in the same village with

Lerert Balasal and had purchased milk from him. She knew him

well ana the mask did not mask his features as it was a sheer

nylon stocking. 1In addition she recognized his voice. 7lhe

complainant in the rape charge also said she recognized him as

a person she Xnew. She recognized him when he removed the

mask and kissed her wihile raping her.

recognized the appellint Soney Balasal l:y his features and her

Mises Forbes said she

daughter, the complainant on the chairge of rape against

Coney znlso suid she recognized him by his features.

cn 7th February, 19CY saw Soney in Savanna-la-mar and pointed

him oul to the police who tool him in custody.

The swle 1ssve in this case wa

The defence of ecach appellant wuas an alibi.

& that of icentification

the learned trial judge after reviewing the evidence said:

Yuow, what do 1 make of this identification?
find that the evidence is overwhelming.

v find that Lebert Balusal is well known to

all three witnesses. 1 find that Lebert,

although he had on this mask,; che masi

way one which the witnesses could sec /

through. i believe anc

I accept tane

Migs Forbes

ana
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"evidence of the witnesseg for the
Crown that Lebert was one of the
men, and ¥ find as a fact cvhat he
entered this house and he was
armed vith a gun; that he took
Chelly~inn, he touk her off the
premices and raped her. [ accept
che oevidence cof lMiss Mavis Forbes.
i also accept the evicaence of
Julia bennett that the accused man,
Soney belasal, was the other man.
1 zelect the evidence given by
him thar he was elsevhers. 1 find
as a fact that he was in the housey
Soney Ralasazl was in the house;
~hat he pulled ocut Julia Bennett
and tock her to the back of the
premises and vaped her, and he too
was armed. They went there with
one common purpose, that is, to
rob money from this premises, and
further to that, that they raped
these two girls, and having said
that, I accept the case for the
‘crown and 1 reject that of the
defence."

i1 . Chuck for the appellants arguad one ground cf appeal:

"That the Learned Trial Judge faileu

to adequately and properly direct

himself on the law of identification.

His subsequent remarks, after being

reminded,; do not remedy the defect

since he had already arrived at a

verdict."
He conceded that on the facts of the case there was evidence on
witich a tribunal of faci could find o verdict of guilty. He
submitted that recent decisicns of this Court strongly demand cf
the leasned trial judge that he should express in his summing-up,

che law on vicwal identification before arriving at a verdict.

lie cited R. v. Locksley Carroll 5.C.C.0h. dWc. 35/89 delivered on

25th June, 1550 and R. v. George Cameron 8.C.C.i4. No. 77/88

delivered 20:0h Hevember, 1959, He further submitted that the
learned trial judge did not express that he was eware pf the
dangers of acting on uncorroborated evidence of visual identifi-
cacion and that a retrial would be the proper ccurse tc be

aduptes.
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Miss Hughes conceded that the trial judge failed to
follow the prescribed course and agreed that there should be
a retrial.

By the Cun Court (imendment) Act 197¢ a Supreme Court
judge was given jurisdiction to try without a jury Gun Court
cases. These cases involve offences committed with the use of
an illegal firearm and cover a range of serious offences, rape,
robbery, burglary, shooting with intent. Murder only is
excepted.

The trial judge is required to give a reasoned decision

in cases determined by him. in R. v. Dacres t1%¢0] 33 W.I.R.

241 this obligaticn of the trial judge is stated thus:

"By virtue of being a judge, o
supreme Court Judyge sitting as

a judge of the High Court

division of the Gun Court in
.practice gives a reascned decision
for coming to his verdict whether
of guilt or innocence."”

in the majority of cuses which fall to be decided by the judges
of the Gun Court, the prosecution relies on the evidence of

visual identification in dischaérge of the burden of proof. 1In

Dacres'case the gquestion arcse whether & judge of the Gun Court
was required to warn himself of the dangers of wcting on
evidence of visual identification. This Court dealt with the
guestion in this manner:

"The cases on identification evidence
have not ostablished any principle
that ir the absence of a particular
veirning as to the dangers ot
icentification evidence Lhere wounld
be an irregularity in the traial
notwithstanding the quality of the
evidence.”

The validity of tiiis statement was pronounced on by

Rowe P, in R. v. Locksley Carroll (supra) when he said:
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"This statement cannot now be regarded
as gcod law, as the Privy Council in
twe cases, Scott and Others v. The
Queen [1969] 2 W.L.R: 924 and
Junior Reid and Others v. The Queen
£1989; 3 W.L.R. 771 have laid it down
that visual identification evidence
does fall within a special class of
evidence and is Lo be given special
and specific treatment by the crial
judge in a trial before a jury. The
crial judge is reqguirved to give a

mistaken identification, eaplain the
reasons for such a warning and

advise the jury to heed the warning
when considering theirv verdict.
Scott’s case {supra) ond Junior Reid's
case (supra) are binding upon this
Court."

it therefore bacomes the duty of & judge in his summation in

the Gun Court to indicate the:principles applicable to the
particular facts and demonstrate liis application of those
principles.® The duty then of this Court is as stated by Carey, J.A.

in R. v. Clifford Donaldson et al $.C.C.ia. Hos. 70, 72, 73/86

{unreported) dated 14th July, 198&8:

“It is the duty of this Court in its
consideration of a summation of a
judge sitting in the High Court
Pivision of the Gun Court to deter-
mine whether the trial judge has
fallen into error either by
applying som2 rule incoryrectly or
not applying tLhce correct principle.
if then the judge inscrutably maintains
silence as to the principle or
principles winich he is applying to
the facits before him, it becomes
difficult if not impossible for the
Court tou categorise the summation as
a reason~d obe.”

The difficulty vosed by visual identification evidence

was considered by this Court in R. v. Guorge Cameron (supra).

This Court recognized that this type of evidence has to be
accorded specialised treatment such as is given to accomplice
evidence, cvidence in rape cases and that of children of tender
age. Failure tc give such & warning in jury trials will leéd Lo

the quashing of a conviction. Junior Reid's case (supra).
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In the reasoned judgment that a judge gives he must
therefore deal with the current law and where a warning would
be appropriate in a trial with a jury he must give himself the

requisite warning. Wright J.A. in Camercn's case (supra) in

dealing witin the passage quoted above from Donaldson's case

said:s

"The ralevance of this decision to
present consicderations is that it
states emphatically that where ths
judge sits alone he is regyuired to
deal with the case in the manner
established for dealing with such a
case though he is not fettered as
to the manner in which he demonstrates
his awareness of the requirement.

What is impermissible is inscrutable
silence. What is of critical
importance here is not so much the
judge's khowledge of the law bubt his
application. Even if there is a
presumption in his favour regarding the
former there is none as to the latter.
He must demonstrate in language that
does not require to be construed,
that in coming to the conclusion
adverse to the accused person he has
acted with the reqguicite caution in
mind. Such a practice is clearly in
favour of consistency because the
judge will then be less likely to
lapse into the error of omission
whether he sits with a jury oc alone.”

In R. v. Carl Peart 5.C.0.A, 106/88 delivered 7th

February 1990, R. v. Leroy Barreti 5.C.C.IL. 45/09 delivered

1ath July, 199C, R. v. Jjorace Cameron S.C.C.A. 238/88 delivered

23:d COctober, 1964 R. v. Reith Gray 5.C.C.h. 186/88 delivered

22rd October, 19%y, the preosecution relied on evidence of
visual identificaticn and this Court had to pronounce on the
duty of the trinl judge when he had to deal with this evidence

in his summation. Carey J.A. in Peart's case said:

"“The law is well settled however

that where a case depends wholly

or substantinlly on the correctness
of one or more identifications of

an accused which the defence alleges
to be mistaken, the judge should
warn the jury of the special need
for cauiion before conviciing in
reliance wn che correctness of that
identificoitizn, ‘The judge is also
reaquirot o direct the jury as to !
ithe reason for the need cf such a

wooning.”
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in R. v. KReith Gray (supra) Carey J.A. quolted from

Horace Cameron (supra) in support of this theme:

..+. the need for the warning is
all the more necessary when the
evidence is given by an cbhviously
honest witness because the honegst
witness is likely to appear all
the more convincing to the jury,
although he might well be mistaken,
The reccon for the cauvticn is the
neced to distingaish between honesty
and zccuracy and not to assume
accuracy because it is held that
the witness ig honest.”

An honest witness may be mistaken and several honest
witnhesses may be mistaken. Several witnesses who make a
common mistake do nct corroborate each other. The possibility
of one or more witnesses being mistaken must be adverted to
by the judge in his essessment of the evidence. In the instant
case the judge regarded the witnesses as honest but he did not
seek to distihguish honesty from accuracy. Cne of the appellant
vas masked and previously known by the witnesses. the other
not masked and ncet known by the witnesses before:. The incident
occurred at night and identification was aided by lamplight.
Although Mr. Chuck conceded that on this evidence a tribunal of
fact could find a verdict of guilty nevertheless this situation
called for a careful summsation in conformity with the

principles sdumbrated in the decided cases.

in Locksley Carroll (supra) howe P, said:

"Tie hold, that given the Cevelopment of
the law on visual identification
evidence since ihe decision in

R. v. Dacres (supra; in 1960, ijudges
sitting alone in the High Court

Division of the Gun Court, when faced
with an issue of visuval identification
musi expressly warn themselves in the
fullest form of the dangers of acting
upon uncorroborated evidence of visual
identification. in this respect we
hold, thut there should be no difference
in trial by judge and jury and trial /
by. judge alone."
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This casc stands aloune in the requirement of an express
warning in its fullest form. But the learned trial judge
erred in failing to ccenform even with the law as established
in the earlier cases cited and his omission was identified

<\\ by Crown Counsel at the end of the summation in this

passage:

"Mr. Bulgin: M'Lord, 1 know that

Your Lordship would
have no doubt taking
{sic) certain things
into consideration,
but arising out of ycur
findings, M'Lord, I am
guided tc the fact that
the authorities seem to
suggyest, 'expressly
stated' that it should

N be expressly stated.

O

His Lordship: I expressly state that
- having warned myself,
al: length; having warned
myself of the dangers of
visual identification;
nevertheless I find that
it was these accused men
who were in the house
that morning and who
commicted the offences.”

But, with all respect tu the learned trial judge, nowhere
in the summing-up to thal stage had he expressly warned himself
of the dangers of visual identification nor had he demonstrated
in language that does not require to be construed that he had
this warning in mind. de did not reter directly or
inferentially to the pussibility of honesty being mistaken for
accuracy nox .did he distinguish: them. It¢ is sufficient to
dispose cf this assertion by saying ‘hat learned Crown Counscl
conceded that the warning Lhe learned trial judge should have
s given was nct given,

in the development of the law on visual identification

evidence in this jurisdiction, the weight of authouzity in the

cases of Dacres thrcugh Clifford Donaldson and George Camexon

requires a trial judge in the Gun Court faced with evidence of
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visual identification to “demonstrate in language that does
not need to be construed that in coming to a conclusion
adverse to the accused person he acted with reguisite caution
in mind." The learned trial judge failed tc faithfully follow

<~} these autherilies and so fell into error.

R. V. FRaNCIS WHYRE

This appellant was convicted con 4thh May, 1989 on an
indictment which contained 4 ccunts. Counts I and iI charged
illegal possession ¢f firearm and shooting with intent and
counts IIiX aﬁd iV charged similar offences. On each of counts
I and III a sentence of 7 yearé at hard labour was imposed and
<-w on counts LI and IV, 12 years at hard labour each.

o He appealed against conviction and sentence.

The grounds of appeal filed and aryued by Mr. Morcison
referred only tc the convictions on counts I and Ii. 1Indeed
the evidence on counts IIlund IV was overwhelming and identity
was not in issue. The appeal against conviction and sentence

on counte IXI and IV was dismissed.

Mr. Morrison relied on R. v. Locksley Carxoll (supra) in

N

N support of the swle ground of appeal:

"That the learned trial judge erred in
law in that he failed to warn himself
of the dangers and the need for caution
in assessing the evidence identifying
the kppellant as the offender, particu-
larly in relation to Counts I and XII cf
the indictment.”

50 convincing, it was argued was the evidence on counts III and
iV where the appellant was shot. in a shoot-out and arrested

that the learned trial judge failed t¢ heed the caution and

deal with the issue of identification in counts I and 1iI.
iibout 2.30 p.m. on lith January, 1958 District Constables
Barrington kalston, Lloyd Ewan and Michael Morris were ch

patrol on Livingston Street in Hannah Town, Ringston when they
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saw appellant walking towards them with his head down. When

he was about 1% chains from them he stopped, pulled a gun from
his waist fired several shots at them then he ran away through
an adjcining premises. The incident happened quickly, the
witnesses claimed they knew him before but District Constable
Morris said he called to his companions saying "Is Little Roy
that is firing.” Little Roy is8 the neme by which the appellant

was called.

in hisg summation the trial judge said:
"4 lot of heavy weather has been made

by the Defence about the fact of

identification. There seems to be

a blurring of the edges. This is

not one of the situationg where the

accused or the perscn before the

Court is not known to the witness,

not where we have the fleeting

glance situation. We have the

question of lighting and distance

etc. Cne of the factors that has

to be considered as a mattexr of law

in every case, was the accused known

to the witness before? The Prosecution

says, it is not identification but

recognition. When one looks at the

features of the accused and the common

ground that he is known to them and

the question of his holding up his

head and being one and-a-half chains

away, I am afraid I can't agree with

the Defence's submission that they

did not have time to recognize the

accused. The ¢uestion of identification

has been madea live issue but in my

opinion it is a secondary issue. So,

we are coming back to whether this

whole thing depends on identification,

the whole case stands or falls together.

I am not looking at it that way; «....".

We agree with counsel that the judge neither warned
himself in the fullest form nor.used language which'required no
construing as to the need for caution.

We have already dealt with the principles involved in
the companion case of Balasal and it is unnecessary to repeat
them. They apply with egual force to this case. ’

Crown Counsel quite rightly conceded that the learned

trial judge fell into error.




