7N

SUPREME COURL kamwsumanly

KINGSTON

JAMAICA

JAMAICA

iIN THL: COURT OF APPE:AL

SUPREME COURT CRIMIWAL APPEAL NO. 154/99

COR:

THE HON. MR.
THE HOW. MR.
THE HON. MR.

REGIN& VS,

Deliroy Chuck for the appellant

Brian Ckarke for the Crown

CAREY, J.4a.

3lst March &

JUSTICE CAREY,
JUSTICE WRIGHT,
JUSTICE DOWNER,

FiTZROY BROWN

1lth May, 1992

"S'L.gl@le,w Rodk

J .2-\.
J..A.
J.h.

On 3ist March when we allowed this appeal, guasied the

convic.xon, seu aside the sentence and enteied-a judgment and

veruzc: c¢f acguittal, we intimated tilat we would put our rseasons

in wiloing. These now follow.

The appellant was convicted in the Home Circuit Court on

e

lst nevember, 1990 before Sumith, J., and a jury, of rape and

sentenced to 5 years nara lebour. The matter

Court by leave of the single judge who was not

trial judge's wreatment of ciie defence of hone

of the wppellant.

My . Chuck who argued this o

came before this
satisfied with the
st belief on the part

ppeal in Liis usual

lucid wnd economic style, put forward two ¢grounds of appeal. The

firse of

rape &i.d was stacved whus:

“That

3

the learned

T

rial judge fa:zl

chesoe involved the issue of the mens rea of the crime of '

e

Lo prope.ly and adequately dirccc the
jury on the issue ¢f intention and the
state of mind ¢f the accused. His
surmmaing up left ne doubt in the mind of

the jury that consent of Lhe complainanc
is the only issue whichi is the actus reus
of the crime without giving an adequate

c¢lrection of the mens rea of the

appelliant.
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iho second ground was one of facut viz., chat the verdict was
unreasonable and cannov be supporited having regaid 1o the evidence.
e victim and the appellant are known to ¢ach other; chey
“livea acioss the road from each other. He 1s a tazi driver; she
was o swudenc at & training coliege. According to her version,
she reguested the appellant to take her to the hostel and offerred
to pay him. she left bome with him at about $:6U p.m. and he
deposated her at the degtination wiere she pald him. She entered
the hostel to fecch a book which she reguired and lefe to rewurn

I}

home. ohie was surprised to scee thav he had rewmeinad, and

inguired his reason for doing so. He sgaid he was waiting to take
her hone. She entered the cuab as she had enough funds to pay the
fare. Instead of taking her home however, he drove to Oceana Hotel
and parked on che top flooxr in a parking let there. During tne
journey she did asi where he was taking her but nis reply was -
"Just ccol.” When they arvived at cvhe top flooir, upon her c¢nquiry.
he said he wished Lo be intimate with her. JShe denurted, and

asized Lo be taken home. Despite hig entreavies and protestations
of love, she declined to have incercoursae with him,

st this poline they had left the car and were standing by &

wall in front of the vehicle. She screamed. He grabbed holda of her

J

and suvruack her nead two or three times against the wall. Then ne
produced a knife, demanding to know the reasons for so much noise.
When he put the knife at her throat, she became silent. He pulled
her to the rear seav of the car, then went to the front of the car
where he obtained a condom wiich she placed onto him. Therealfter
he had incercourse with her.

Laver they drove out. B5he said nothing to the guards who
were there. Somewhere aleong the way, she managed to step out of
the cor and thus made her escape. She refrained from disclosing her
ordeal Lo an aunt with whom she lived boeccuse of the aunt's illness.
Shie arrived home ai 11:30 p.m. The first person to whom she
‘divulged the incident was her father and this she did the following

moining.
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Unaer cross-examination, she revealed serious
incons.stences in her evidence. At the preliminary examination,
she was shown to have testified that she had agreed with the
appellint to wait and tvake her heme. Before the jury, she said that
there wus ne such agreement. She was surprised to see him waiting
on her. She also said at the trial that she did noi know the
appellant’s girl-friend but at che preliminary she spoke to the
contrary. indeed, she had insisted at the trial, that she could
nevei hove said anything of the sort; but had o agree when her
evidence at a previous trial was shown to her, that she had said
just _Lat. Obhe also swore Lo the jury that what she had
previoisly stated at the preliminary examination was untrue, while her
teglinony before them was che tructh. We would have thought that
these ciscrepancies seriously affected lhier credit.

The appellant gave sworn evidence ana called witnesses.

He tesvified that he was well acguainted witl: the alleged victim
and had been intimate with he: on a nunber of occasions
previvtsly. On the day in guestion, shie had invited him to

assis . her by taeking her o the hostel. It was agroeed that he
would wait four ner and return home., She dad rewurn in a macter of
some .en co fifteen minuies with books. He set off and in the
coursc of the journey, she asked where lie was going. He told her
he was weking her home but she reguested that he treat her to ice
cream. e went to Road kunner in New Kingston which, unfortunately
was c.csced. There he met a couple whom he knew., Both couples
drove to Creuamy Corner, Savannah Mall where they had ice cream.

The victim gave conflicting stories about the couple,
denying beforve the jury that they had met any such persons, but
resiling from that position when confronted by newr deposition,
From there, he urove along Constant Spring Road, She suggested
that cince it was early, they should “coul out" some wihere. He

drove downtown to the U.D.C, car park on the top floor. They went




-l -
SiGht seeing and afterwards were intimate; He took her home but
she wusied to be let out in Vineyard Town s0 she coula visit a
fraend. He set lhe time of their return ac between %:35 - 9:50 p.m.
Essentially, his defence was thar he honesily believed
that she had consented to sexual intercourse. His witnhess
Wayne Chang confirmed that both couples wmet near Road Runner and

aftervards went Lo Savannan Mall.

since D.P.P. v. Morgan £1975; 2 &1l E.R. 347 it has been laird down

that the crime of rape consists in having sexual intercourse with a
woman with intent to do so without her consenit or with indifference
ag to wheilher or not she consented. If an accused believed that
the womaen had consented, whether or not that belief was based on
reasonible grounds, he could not be found guilty of rape. The
question for the jury in these circumstances was whether the
accused neld an honest belief in the victim's consent. & jury
might be led .¢ believe that once they have found that the victim
aid not conseac, o verdict of guilty is inevitable, But it is the
man’s subjective ‘ntention which is material. As was pointed out in

R. v. Linval 4cLeod & Anor. 5.C.C.i. & & 11/8¢ (Unreported)

dolaiverea 27t Lpril, 1987«
", .othat leads to the situation where
2 nman may henestly believe that a
woman is consenting whereas from the
wonan's point of view, consent was the
firthest thing from her mind.”

If tae jury ase to be assisted where the defence of honest belief
18 raised, che trial judge nust, in dealing with thai defence, tell
the jury that if the evidence given by the accused leads them to
the conclusion that the accused held an honest belief that the
woman was consenting, although from her point of view, she was
obijecting, ihey ave in duty bound to acquit. He should go on to
éay that if the prosccutcion story leaves them in doubt whether

he nad suchh a bel:ief the cuse has not been proved and they must
acquit. if however, they arc satisfied so thney feel sure that the

accused had intercourse with the woman with intent to do so without
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her consent o with indifference whether or not she consented,
then they are entitled to return a verdict of guilty.
+«n the instant case, the learned judge gave some directions
on the nens rea of the crime at page 3. He said thiss
"The prosecution musi prove that the
accused person intended vo have sexual

intercourse with Miss Mcintosh, well
kn~wing that she was not consencing.”

st page ¢, he said thiss-
"That is the real issue, Mr. Foreman

and your members, consent. Now consent,
Mr. Foreman and your members, in the
context of rape, you have to give it
1t ordinary meaning. But you must
remenoer, or I should tell you, I
should say, that force or fear or even
fraud would nullify or vitiate consent.
You, Mr. Foreman and your members, lust
bear in mind that there is a difference
between consent and submission. If a
person, through fear of injury to
herself or being exhausted after a long
resiscance, should yield, then that wouldn'‘t
be true and free consent. 5o in this
case i1f you accept the evidence, if you
feel sure that Hiss Mceintosh was
protesting as she said, that 'she said
she is not here for that, she said,
“take me home, ¥ that she resisted,

that the accused hit her head against
the wall, as she said, that the accused
pulled @ knife, pushed her down in the
pack seat of the car and forced hexr to
put on this condom and then had sexual
intercourse with her, 1if you accept
that, then it would be open to you to
find that Miss Mcintosh was not .
consenting and that the accused well
knew. But it's a matter for you as to
what you accept.”

These latiter directions were concerned not with the mens rea

of rape but the actus reus i.e. the force ox fear to which

reference is often made in the traditional directions on rape.

Here, of course, the learned trial judge was dealing with the
Crown's case, and ne fault can be found in this regard. When he
canke o deal withh the defence, his directions are as follows at
pages o - 9:

"Remember that what the accused is

saying is that, 'we were friends before.

Cn three or four ocher previous
cccasions we had lntercourse and on
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“this occasion I took her about,
Lreating her Lo 1ce cream and then we
went to the car park and even there I
was feeding her with ice cream and that
she consented to intercourse,' That is
the accused's side. S0 you have two
dlametrically opposed versions as to
consent or no consent and as I said
before that is the crucial evidence,"

At the end ¢f his summation in defining the issue, he said this
aiv page 45;

“The real issue is really consent.
There is - you should nct have any
difficulty finding that, although you
are judges of fact, that there was
sexual intercourse and so it is
whether or not Miss Mcintosh was
consenting and that the accused had
sex well knowing that she was not
consenting. That is what you look

at carefully.”

Wowhere 1n the extracts quoted, did the learned judge
bring home to the jury that if the appellant honestly believed
that she was coansenting, they were bound to acquit. He focussed
throughout cn the reality ¢t consent. Did she or did she not

consenty  But with respect, that is not to put the defence

accurataly or at all to the jury. The material subjective element

referred to in R, v. McLeod & &Anor. (supra) has not been expressed

in clear and uneguivocal terms. We think therefore that there
is meric in the first ground of appeal.

With respect to the second ground of appeal; we are of
opinion that the victim's credit was seriously eroded by the
drucrepancies in ner evidence which we have earlier isclated.

K
They could not be regarded as peripheral matters and in no case
did shie proffer any explanation. 4Shere is one other example
where we think her credit was damaged, which we omitted. 1In the
course of her testimony before the jury, she suggested that she
had not met Wayne Chang but was constrained to retract when a
previous statement was put to her,

We would peint out too that her version of events does

not tally with the time per:iod she gave. wWothing she related,
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would have occupied a period beginning at $:U0 p.m. and ending
at 11:07 p.m. or thereabouts. The appellant’s time span was more in
Keeping with the events he testified to. The places he visited
and the distances he travelled are more consistent with his time
period. Funally, it is difficult to understand how the
appeilant could have left her in the rear of the car while he
procuied a concon froim the front. The viciim was a wilitness whose
credit had been seriously eroded, if not destroyed and had
adiirtted to perjury. in these circumstances, the verdict returned
st be unirecsonable. The appellant is entitled to succeed
on this ground as well.

“t war for these reasons that we concluded this appeal

in the nanner stated at the outset.




