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We guve our decis

1o on this appeal on March 1§
and ncw include our reasons for vreating the heaving of

the applications for leave 1o appeal as the heaving of

the appeals, which were allowed,

onvictions quashed

and verdicits of acquittal entered.
For Stephen bentley, hie wife and gon; his sister

ana hier husband, their first visit to Jamalica wag an

unmitigaived tragedy. On their way from the dHorman Manley
HKiTport tney were robbed and Mr. Bentley was shot and

grievously wounded. Carroll was arrestaed, charged and
convicted for these crimes Eut for reasons

hereunder the convictionsz could not we allowed to stand.

which will appeax



THE ROBBERY

vincent Oliver, an attorney-at-law, was transporting
in his Bscor ROy Cca ] witors alon
in his Bs t motor r five English viwitce long
“panish Town Highway at 10 p.m. on the nighce of

april 2, 19%88. In the vicinity of Ferry inn o ZToyota

ssida forced Mc. Oliver's car off the road on to the
soft shoulder, and stopped sorie distance ahead. From the
rear seat of the car Mrs. Dentley cstimated that the
Toyota stopped 7 feet ahead. Mr. Cliver estimated the
distance to be about 10-2C yards. Four armed men all
dressed in mili taly style uniform alighted from the Tovota
wotor car. One man carried a pistol and the other three,
sawn—-off shot guns.

Mistaking che men for law enforcement officers,

Mr, Oliver was not apprehensive, le cheyed when cne man

(ﬂ

ordered him from the car but protesied when he was ordered

1

to remove and hand over his wa

iy

tch and jewellery. The
robber threatened to shoot him il he did net comply. He

e oIl

}.d -

was stripped of his watch and rings and ordered to 1

the grounu facing downwards. The two passengers in the

Fn

ront of thie car as also Mz, Bentloey from the rear seat

were oydaored from the cay and rcebbed of cash and dewellery.

Mrs. EBentley disposed of her jJewellery before she lefs the

I=s

caxr, but her son =00 was robbed. Mi, Beptley was taken

s

from ihe side of the car te the freoent of the car. Because

a ring could not ke easily dislodged from his finger and

because he was arguing with one of nis attackers, ancther
] “j

man shot hiw on his right ayn disabling him permancntly co

about 70% of the use of that limb. Mr. Oliver cecrieved his
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‘rom its concecaled position and fired at the robbers.

f“"’

rrearn

iy

They retreated walking backwards, entercd the Toyota and
drove away with cash and jewellery te an amount exceeding
$45,000.,00,

in vain did My. Oliver give chase. L passing
motorist coox the injured Mr. Bentley to the Spanish Town
Hoepital from whence he was transferred to England three
days latwr. He has undergone numervous complicated surgical

operations including tendon~graft.

AIDENTIFICATION

Mr. end Mrs., Bentley and the other English visitors

left Jamaica on Lpeil &, 1986 and only returned on
Pebruary 25, 1989 for the triel. Mr. Cliver identified the
cppellant at an Identificaticen Pavade on April 208, 18L¢,
Me. and Mrs. Bentley purported to identify the appellant an
the dock. The other three cccupants of the Escort on the
night of April I, 198¢ did not give evidence.

The head-lights of the Escort were left burning when it
came TO a4 swop on the grass verge. The man whoe roobea

. Cliver came up to him at the side of L

o

e car by the front
Goor and was with him for Z-3 minutes. JOne man ook

Mr. Bentley to the front of ithe Escort and both Mr. Bentley
end lils wite said they had an eopportunity te sce the
assailants by the aild of the head-lights from the Dscort,

Mr. Oliver added that there was additional light frem buildings

nousing Fe

r-\

vy inyi, Van Leer Foundation, Uxygen Lcotyline,

Ferry Police Staticn and Jet Pet. & defencs wiiness

nircsentoed a drawing which ohered Lleae cuw

spanich Town Highway in the vicinity of

ey gy e s T e
Fesvy fnn and Feody

Police Station is & dual carriogeway, what on the souticin

7
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side which carries traffic from Kingston to Cpanish Town
there is one building Jet Pet Foods, the remaindex of the
land is comprised of & cane field, the median verge between
the two halves of the road has trees ranging from 1 to 1lu
to 30 feet in height and there are no eleciric street lights

on that scction of the road.

ISSUES AT TRIAL

i Dic Mr. Bencley and/or
Mrs, Bentley identify the
appellant unaided?

fa

flere they credible witnesses
cn the issues of Identifications?

Did mMr. Oliver dantﬁiv che
appellant unaid

(€83
I3

d
G, Was he & crodible withess on the
igssue of Iaoentificationy

Neither Mr. Bentlev nor his wifc had a veal opporcuni
te attempt to identify the appellent in ceontrollsd concitions.
On hunmanitarian grounds by, Bentley had to bw returnred to
tngland for medical treatment. &t that time the appellant

had not been arrested and it would be idle to say one oy oiher

of these witnesses shcould have been brought back to Jamaica

entvification Parade on hpril 306, 1938. From ihc
answers given in grosg-examination, it does not appear Lhat
there 1s any security for prisoners entecing Court I at the
Gun Court and no screeniby c¢f them from the members of the

pulic who attend at thait Court. Three versicns enwerged on

the prosecution evidence of just what transpired at the entrance

to Counr Il of the Uun Court c¢n the morning of February 27, 1909.

Mrs. Sentley said she had not scen any of her assailoarnts from
PR | Y P © R Sy Y e vy [ _— : et g . Ty %
Spril 2, 196 until the day she was giving evidence. Here is

.- o

suesitions and answers (p. 13 of the necord):
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DiGa you ever see any

of those men ....

again after that night?
As Lot uniil today.

s You said ncit until today’s
s Kot until today.

O3 Mieaning what?y

Ns e is here in court. ®

Certain cbiections from defence counsel followed and
cut off further e¢lucidation of this matter.

Mr, Bentley was asked and allowed to answaey gone direci
guestions in examinaition-in-chief over the objections of
defence ceounsel who added szowe guestions and suggestions of

his own.

"HIG LOLDSHIiP: cee e LHAVE YOU eVer seen
any of the mcn who attacked
you cn that night since thent

i i was woiting outside, a line
of men came rcund the corner
and I recognised the man
immediately.

LOrD3HIPs You were waiting out thene
when?

iis Just before we cane into couri,

Hio LOLDOHIV; You recognised how many men?
B L only recognised one,
-

1z LOKDSHIP: Yes,

He recougnised me outside,

[
e
.
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LA

LOKDSHIP ¢ This is an opinicen. You
feel s07?
ey fie put his hand up in
surrender outside.”



Later he was asked in cross-examinatiorns

"HIS LORDSHIP

2o
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The final of the threc
Cross~examination concerning o
been going for some time and

suggestion. He asked:

3o
&30

Who were with you when
you saw the line of
men?

My wife, Mr. Treathorn
and Mrs. Creathorn.

O © 6 e 28 00 O @00 Ca a6 6o 0600 D

Mr. Cliver was with you
when the line of men
passed?

© 60 40 0C0aG00OCG" 606 G060 S 8 0 0 & O

Mr. Oliver was not with
me., Miy. Oliver was

called away at the tine.

Where?

He was standing by his car.
I am suggesting to you that
that is not true;
Mr. Oliver, in fact,
with you, and thac
Mr. Cliver poinced out the
accused to you.

was

This is not true.”

versicns came from Mr.

photagraph of the appellant had

then defence counsel switched

e

I am suggesting Lo ycu
further that this morning
you polnted out this
young mar: to youxr friends
who you were standing
with when the iine cof
prisoners were coming
this Court.

into

6 & U 6 0 00O B8 DO 00 @0 e 060 g B o

I merely confirmed to my
friend to see whether or
not tney recognised the
individual. 1 did not
point anyone out to them."

Cliver.

To

)

i



Crown Counsel with the irial judge's express permission

xplored thiz admission of confirmation.

(q'/
e
(8

"HIiS5 LOWDCHIP: Where were you standing
in relation to where they
were standing?

i We were zll standing
together.

HiIS LORDSHIP: I andmy friends {sic) were

all stending together when
you made this confirmation.’

Here the judge seems to be repeating aloud what the

itness had saids

- "CHOWH COULISEL: By this confirmacion, what
<\‘3 do you mean, Mr. Oliver?
Lz I said to Mr. Bentley if L

recognised the individual
among the prisoners here.”

The appellant yave evidence on oath., He saidc noching at
all in examination-in-chief about the incident at the Court Jdoor
on Febyaury 27. In the course of a thorough cross-examination it
appears that the appellant was saying that he first saw

. iMr. Bentley on that morning in the witnesg box. s the cross-
<»j examination persisted the appellant said that while he was walking
in a line of priscners to the Court he saw My, Uliver pointing
him out tc four white people, whom he termed visitors, and of
whom Mr. Bentley might very well have been one,
Reckerd J. resclved the internal contradictions in the

Crown's evidence by deciding not to atitach any weight to the

dock identification of the Bentlieys. He said at page 12% of the

(L\ Records

it seems to me that whether he polinte
them out or merely commented concerning
the accused - the accused was passing,
this could tend to negative the evidence
given by the Bentlcys of their identifi-
cat;on of the accused in the dock, this
eing the case the Court does not propose



"to attach any weight at 2ll to
their pux poLLLd identification
of thisg accused man in the deck,
that is as far as the cvidence
of the two Bentleys are concerneds;
the Court will not be relying upon
(l:~ their evidence as far as this iden-
W tification is concerned.”

Mr. Small submitted that as vthe credibilaty of Oliver
was of such impertance in the casse, the trial judge ought to
have made o specific finding, having regard to the cvidence
of the accused, whether Oliver did point out the appeliant to

two potential witnesses as a finding that he did could under-

miage his credibilily on essestial aspecis of the case. We
- \ . B » “ v -
<\/) will deal with this contention in due course,

The 3rd and 4th issues identified above relate to the
witness Mr. Vincent Oliver. It was the contention of the
defence that kr. Cliver bhad been shown a photograph of ithe
appellant prior to his attendance at the Identification Paraue

and consequently his purperteda identification was suspect.

Fie. Gliver was asked in cross-examinations

Q\\ e I om osuggesting to

/ you LhuL hefore you
attended the 1 i

fication pazade you

were showio a photograph

of My, Correll?®

£

ns che witness did not answer the trial judge thought

the qguestion was unclcar so he said:

. £ r e s g~ e gem e T
" O0f the accused nan?

Defence Counsel replied:

Then the trial “udge posed the yuestions

ey Were you shown ony
riwotograph of the
accused? That was the
guestion, Mr. fmall?




"MP. GMALLS Yes, sir.

M, OLIVER: Yes, I was
A

HiS LORDEHIP: Were yocu shown &
photograph of the

accused?
P i was not gshown a

photograph. 1 wau
asking him, is that
a 9+abemunu or a
question.”

P b

To further guestiong from the Court the wiiness said

c

that he was mevely paraphrasing what defence counsel had said

"“because I could not see why he should have made a statement

Vi

like that; where would he have got thai.
Superintendent Grant who operates from 230 Spanish

.

Town Road said that he cesused the appellant to be taken to

the Special Operations Cffice at 230 Spanish Town Road on

o g

epril ¢, 1588 and upon learning of the result of the

identification Parade of April 30 he arrested and charged

him for the offences for which he was convicted. Supt. Grant

admitted that in cases in which Identification Parades arc
not schizduled the photographs of persons eing processed

2 4

are sometinmes taken. He gave no instructions for the

O

appellant's pliotogiaph to be taken and so far as he was aware
this had not been done. & Passport belengling to tue appé€llant
had been given to Supt. Granc prior to the Identification
Parede and he had kepo 1t in his persunal custody. He denied
showing it vo the witness Vincent Oliver.

On April 30, 1558 Sergeant Walker conducted the
Identification Parade. The appellant complained at its
commencement that he lackea faith in its integrity as the
police had taken his phctograeph and they also had his Passport

with his photograph. In evidence the appellant vecounted how,




H
e
<

soon after he was taken to Spanish Town Koad, he was photo-
graphed under the gupervision of a police sergeunt.

An issue for the trial judge's resolution was whether
Mr. Oliver was shown a photograph of the appellant before he
went on the ldentification Parvade and if this aided him in

his identificaticn and the further issue was the credibility

j
[N
[63]
|._

cf Kr., Oliver on ih sue of the phictogrephic preview. At

p. 120 of the Record in rsecalling the evidence the trial

4]

judge is repcoried as saying:

"During cross—examination of

Mr. Oliver it was suggested

to him by Mr. Small - and

it was suggested te him in

these words: 1 am suggescing

to you that before you attended
the identification parade you

were shown & photoyraph of

Mr. Carioll, the accused man.'
There was a pause, I asked the
witness - 'Were you shown a photo~-
graph of the accused?’® The
witness said - 'Why I was show
photograph - is that a statemen
or a question?’ And I repcatedz
‘Viere you shiown a photograph of

the accusedy’ And he answered:

1 was not shown a photograph, I
was asking him', meaning the
Defence Atto an - "is that a
statement or a gquestion?’', .c.scooe’

:3

a

;F*‘

At the very end of his summation the trial judge said he

accepted the explanation of Mx. Oliver that when the suggestion

of having been shown & photograph was made, in his answer he
was merely repeating Lhe suggestion made by counsel for the
defence, and the judge went on to find that no photograph was
shown to Mr. Oliver and he was not aided by one in making
his identitication.

For the appellant it has been contended thai the trial
judge misdirected himself as to the evidence in the most
cxucial aspect of Mr. Oliver'‘s reply which misdirection trans-

formed an apparent admission into a straightforward question.



We will return to this specific contention after we have
made some general remarke on the law.

This was yel another prosecuticn founded scley
upon visual identifigation. As a consequence the credibility
of the identifying witness was all-important. &An impression
formed upon the mind of the identifying witness and communicated
to the investigating officers soon after tite crime can be the
lodestone upon which to test later recollection. Mr. Oliver
who considered himself as a short man and was aware cf his
personal height of 5 fecet 7 inches described his main assailant,
the one who stood at arme length from him for Z-3 minutes as
a person 5 feet © inches tall. This description meant that
the man was slightly shorter than Mr. Gliver. The appellant
stood 5 feet 10% inchies tall which would put him on any cursory
assessment at close guarters, a head above Mr. Oliver. It was
strongly urged at trial and upoi: us that this difference between
perception and fact was so startling that by it alone Mr. Cliver
stood discredited. slthough tlie trial judge mentioned the
apparent irrveconcilable difference in the evidence os to the
appropriate heicht of the appellant he did not explain how he
resclved the problom.

Cne other mavtoer which was said to affect the
credibility of My, Oliver as to identification was the state
of the light on that night. The defence introduced evidence
that the southern sidce of the road was not lighted, that only
one building was on thal side of the road in the vicinity of the
robbery and invited the Court to infer that someone in the
position of Mr., Oliver could not benefit from light emanaiing
from the several buildings enumerated by him., If the judge
accepted that invitation then the only source of material

light would be the heac-lights of the Escort. Apart from
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recounting the evidence, the judge made no reference to the
conflict of evidence as to light.
Trial by a judge of the Supreme Court sitting alone
(;:\ has Since 1976 become a feature of criminal procedure in
Jamaica as in a significant proportion of sericus crimes a
firearm is involved. Over the same period the pattern of
crime in the country has undergone change in that random
attacks by persons unknown to the victims have become
commonplace. Ve take note of the multiplicity of cases coming
before this Court where the sole connecting link beuween the
accused and the crime is evidence of visuual identification.
Q\;> Mr. Small attacked these convictions in six grounds of appeal
including twelve particular instances of alleged unreasonable-
ness, in the judgment. He posed three guestions, with which

we must deal in this ZJudgment:

—_—
‘.«_’
—

Is a juage sitting without
a jury reguired to warn
himself of the dangers of
acting on the evidence of
visual identification?

If there has been an adeguate
warning, to what extent is it
open to this Court Lo cxamine
whether the trial judge has
heeded his own warning in the
assesgment of the evidence?

o
—
38
—_

o~
(O3]
—

What are the circumstances in
which the Court of Appeul can
upset the verdict of a trial
judye in relation to the
determination of facts and/or
the assessment of the cvidence?

The issue raised in the first question arose in

K. v, Daniel Dacres [19¢0] 33 W.I.K, 241. We declined o

treat identification evidence ag falling into a special

category. We said:
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"The cases on identification evidence
have nct established any principle
that in the absence of & particular
warning as to the dangers of identifi-
cation evidence there would be an
irregularity in the trial notwith-
standing the quality of the evidence."

This statement cannot now be regarded as good law, as the

Privy Council in two cases, Scott and Otherg v. The Queen

11989} 2 W.L.R. 924 and Junior Reid and Cthers v. The Queen

11989} 3 W,L.R., 771 have laid it down that visual identification
evidence does fall within a special class of evidence and is

to be given special and specific treatment by the trial judge

in a trial before & jury. The trial judge is required to give

a clear warning of the danger of a mistaken identification,
explain the reasons for such & warning and advise the jury to
heed the warning when considering their verdict. Scott's case

(supra) and Juniox Reid's case (supra) are binding upcon this

Court., This Court considered these Privy Council decisions in

R. V. Geodrge<Cameron 119891 &.C.C.A. 77/68 (unreported) a case

of a judge sitting alone in the Gun Court and we said

concerning a judge's summations

nry,

What is impermissible is inscrutable
silence. What is of critical
importance here is not so much %he
judge’s knowledge of the law but his
application. Even if there is a
presumption in his favour regarding
the former there is none as to the
latter.”

~ U0 nCt read this passage as meaning that this Cour
will be prepared to infer that the trial judge had in mind the

applicable principles of law relating to visual identification

G bt ¥

Sir Boyd Merriman P. in B. v. B, {19357 211 E.R. 428 when he

N o

evidence in auy given case. We would adopt the attitude of
1

saids
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"Magistrates should direct themselves,
just as a judge should direct a

jury, that it is safer to have corro-
boration, but when the warning has
been given, and given in the fullest
foim, there is no rule of law which
prevents ihe tribunal from finding
the wmatter proved in the abgence of
corroboration.”

We hold, that given the developunent of the law on visual

identification evidence since the decision in R, v. Dacresg {supra)

in 1980, judges sitting alone in the High Court Division of the
Gun Court, when faced with an issue of visual identificaticn
must expressly warn themselves in the fullest form of the
dangers of acting upon uncorroborated evidence of visual
identification. In this respect we hold, that there should be
no difference in trial by judge and jury and trial by judge
alone.

Tc what extent, Mr. Small asks, is it .Open to this
Court to examine whether a trial judge has heeded his own
warning in the assessment of the evidence? 1In a long line of
cases, some of which were brought to our attention by Mr. Small,
this Court has ccnsistently maintained that a trial judge is
required to give a reasoned decision in the cases determined

by him. We said in R. v. Dacres {supra) that:

"By virtue of being & judge, a Supreme
Court Judge sitting as a judge of the
High Court Division of the Gun Court
in practice gives & reascned decision
for coming to his verdict whether of
guilt or innocence. In this reasoned
judgment he is expected to set out the
facts which he tinds to ke proved and
when there 1s a conflict of evidence,
his method ¢f resolving the conflict.”



In Leroy tawyers and Others v. The Quecn [12006] R.M.C

74/¢0 (unreported), we endeavoured to give some of the
practical reasons why a reasoned judgment was necessary. An

ff ) accused person, we said, was entitled to know what facts

o2}

were found xgainst him and when there were discrepancies and
inconsistencies in the evidence, just how the trial judge
resolved them. We did not then refer to the public which
has an equal interest in understanding the result of a trial
so that it can have confidence in the trial process.
Ultimately the Couru of Appeal which has the duty to re-hear
,,,,,,, thie case based on the »rinted evidence and the juagment of

3
) . . -~ . . B . .
(\Mf the trial judge wishes to be assisied by the thought processes

of the trial judge. In 1988, Carey J.A. in delivering the

judgment of the Court in R. v. Clifford Donaldson and Others,

joF)

S.C.C.a. 70, 72, 73/¢6 (unrcported) re-affirmed the actitude

of this Court when he saids

‘It is the duty of this Court in
its consideration of & summation
B of a judge sitting in the High
(i;\ Court Divisicn of the Gun Court

o determine whether the triazl
judge has fallen into ervor
either by epplying some rule
incorrectly conot applying the
correct principle. If then the
judge inscrutably maintains '
silence as to the principle ox
principles which he is applying to
the facts before hiim, it becomes
Gifficult if not impossible for
the Court to categorise the
summation as a reasoned one.”

And the most recent decision indicaeting the Court's mind on

(wQ this subject is contained in the judgment of F. v. George

Cameron 11589] S$.C.C 4. 77/8¢ where Wright J.A. said

20
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“He (the trial judge) must demon-
strate in language that does not
reguire to be construed that in
coriing to the conclusion adverse
to the accused person he has acted
with the requisite caution in mind.
Such a practice is clearly in
favour of consistency because
the judge will then be less likely
to lapse into the error of omission
whether he sits with a jury or alone.”®

T A

it is the settled practice of this Court to examine tche
summation of the trial judge sitting alone to determine if
he has heeded his own warning as to corroboration where that
is the relevant issue and as to visual identification as the
decided cases show.

M, Small referred extensively to the decisicn of the

Court of Appeal of England in Miles v. Cain (supra) reported

in the Times Newcpaper of December 14, 198%., There the
female patient of a physiotherapist claimed damages in a
civil suit alleging that he raped, buggered and desecrated
her on one of her visits to his clinic. The trial was
before an experienced judge sitting without a jury. Ho
conplaint was made of his self-direction on the relevant
questions of law but the appeal was allowed on the basis
that the trial judge did not abide by his self-direction
in his approach tc the evidence.

The Master of the Rcllsz centrasted the rcole of the

trial judge with that of the Court of Appeal when he said:

"The most important task cf the
judge was to ascess the
character and credibility of
thie plaintiff, the defendant
and the other witnesses. Inso-
far as he did so on the basis
¢f seeing them and hearing them,
we are in no position to say
whether he was right or wrong.
But what we can consider, anag
have to consider, ig whether
he indeed approached the
plaintiff’s allegations with
the caution which he declared



.

“that he would adept; whether
and to.what extent he c¢ross-
checked his assessment of
their crecdibilities against
the probabilities and impro-
babilities of their evidence

® @ ® 000 05500060 C 0

Nicheclls L.J. expressed his distress at finding that
the trial judge time and time again did not face and grapple
with difficulties which existed if the plaintiff‘s evidence
were to be accepted as true and in the end held that because
the plaintiff made an extremely strong impression as an
honest witness, the trial judge was led into error in not
appraising adequately all the difficulties which had to be
satisfactecrily answered if the plaintiff's evidence were
to be believed.

Butler Sloss L.J. found that the judge's findings of
fact on critical issues did not have regard to all the
relevant evidence. On one aspect of the evidence Butler Sloss
L.J. saids

"The judge did not refer to the
plaintiff's explanation given
in her cral evidence. He

advanced no theory why he accepted
her version ...ceooc"

This last.comment seems to us to clearly indicate that

Fh

findinge of fact unaccowpanied by reasonced assessment ¢f all
the reélevant evidence are unlikely to be sustained on appeal.
As to Mr. Small's third question which asks the Court

to set out the principles upo®n which it acts when an appeal

is taken against findings of fact and assessment of evidence of

a trial judge, we adhere toc the well known principle, repeated

by the Master of the Rolls in Miles v. Cain (supra) that:
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"There is abundant authority for
the proposition that where the
crucial issues between the
parties are issues of fact, an
appellate court should never
forget the advantage enjoyed
by the trial judge in having
seen and heard the witnesses
giving evidence and it should
hesitate long before rejecting
or interfering with his con-
clusions (see The S$.5. llontestroom
{1927] A.C. 37 and Benmax Vv,
sustin Motor Co, Litd. [1955] 1
All E.R. 326).7

We now return to the issues raised in the instant
case. On the issue of identification the learned trial
judge ought to have resolved with utmost clarity what exactly
transpired when the appellant was being taken to Court on
the morning cf Februacy 27, 1939. If he concluded that
Mr. Oliver pointed out the appellant to the Bentleys, he
would have to ask himself the second question, viz. why did
Mr. Oliver deny this and why was Mr. Bentley anxious to
distance Mr. Oliver from the entrance tc the Courtrcom when
the appellant was passing into the Court. Mr. and Mrs. Bentley
will probably go away with a permanent sense of grievance
that their positive identification of the appellant was
rejected due to no wrongful act on their part, and this points
to the necessity for a change in the administrative arrangements
for prisoners and witnesses at the Gun Court. With the

rejection of the evidence of Mr. and Mrs. Bentley the Crown’s

case was weakened.

There was a glaring weakness in the evidence of
identification as it related to the description of the man
who first attacked Mr. Oliver. The assailant was described
by this witness to the police as about 5 feet 6 inches tall.
When the appellant turned out to be 5 feet 10% inches tall,

this presented a situation calling for an explanation and a
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reconciliation between the percepticn and the fact. The
trial judge undertook no such exercise and passed it over as
if it were an irrelevant factor in the case. Here is an
objective fact which this Court can use to say that the trial
judge did not put his peculiar opportunity to see and to
assess to.good use and so did not rescolve a crucial issue

in the case.

In determining the overall credibility of Mr. Oliver
the learned trial judge must have assessed his behaviour when
he was aéked abbut a preview of the photograph of the
appellant. To the self-directed question: Did the witness
display any hesitation in his answer? The trial judge‘s
answer must have been "Yes". Did he appear embarrased by the
guestion? His answer must have been "Yes"? Did the answer
have the ring of reliability? His answer must have been "lioY,
had he taken a correct note of the evidence. If it was unclear
to the trial judge, having regard to the evidence of Mr. Oliver,
whether or not he had seen a photograph of the appellant on or
before April 30, 1988, he ought to have been less inclined to
rely on the evidence of that witness.

In our view the trial judge did not face the difficulties
inherent in the two most crucial pieces of evidence on
identification and consequently his acceptance of the evidence
of Mr. Oliver that the appellant was one of the four men who
committed the robbery was arrived at without a proper
assessment of the relevant evidence.

It may Very well be that judges will hereafter approach
giving their decisions in criminal cases in a slightly
different manner than that which now obtains. In the same
way that it is advisable for a trial judge to take a short

adjournment in a trial with a jury, in all but the simplest
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cases, to prepare his summing-up, a judge sitting alone

should avail himself ocf the opportunity to clarify the

issues in his own mind, probably to note down what he

proposes to say and then deliver his fully reasoned
judgment after the adjournment. In the long run this pro-
cedure will result in a saving of time and resources for

the concerned parties.




