SUPER

v, i*?iﬁ CO IR ko vt b,
INGSTON,
JAMAICA —320/7 emen

Book.

JEBICA

il THE COURY OF APPLLL

SUPREME COURY CHIMIWAL APPEAL NUO., 41 o

-
§~
A
un
i

BEFCRE: WHE

e
Y L'ii'f.:

MR, JUSTICE CiRl JeB,
Hi., JUSTICE FURTE, J.A.
10, HILUS JUSTECE HUORGAW, S.A.

Risbelin ve, LESURN CHANNER

Arehul Kitchin fox the appoeliant

Lanculot Clipke, Jur. ror the Croown

Februaery 44 and March 23, 1994

MORGAL , J.A. s ;

The applicani wes conv.cted befor« Fativerson, J. ana a 5
Jury in the Home Circuib Couri for the offence of rape. Au the

Ao

conclusion of fhe hearing of the applicition for leave to appeal

i
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3t was treated as the hearinyg of the aypeal. e allowed the
appeal, quashea the conviciion, set aside the sentence ana
entered a verd:ct and jusgyment of acguittaland promised to put
our reasons for soO deing an wWriting, which we ngw do.

The victim i this case was one C.5. Sust pasi nine years
ola at the dace of the offence, the Lith July, L1980, Lt the
date of trial, shs wis approachinyg eleven years Of sge, was
examined on the volre dire and gave sworn evidance. $he said
she had attenasd Summer School tiat moraing guite unawalie ihay
school wvas ﬁot 1n sesLion on that day, and sgo cecided Lo ru.gyrn
aome, She was standing at a ovus stop at Weshington Boulevard,
Ringston, awaiting & bus at apout 10:00 a.m. While there, she
saw a man whoim ghe Gid not know before. Thigs man took ner faxw
away in some busihzs, uhdressed her, put aer te lie on her back

on sone newspaper and hau sexual intercource with new,



in the courss of this evidence, suae pointeou toe he appel-
lent in the dock and said "put it don't leok like nim.”  Sho
further said that when this man was finished this assault, she
dressed herself, e took her Bible from her bay., at this point
wn her eviaence, she interiected; "Bul the nan don't look like
the accused.” Continuing her narrative, she said that she
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starcea to wadii avay hucrriealy while he walkew behind hew
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reading her piblse. kbut when she came vpen wwoe ladies, whom she

Jjoined, she Gise

vas no longer wehindg her, she

g

happensa and a5 she continuec walking

reportec Lo

she met the

Q!

ppeliant anag tole the Jaaics that he was her
assailant. She peusod i hor nerracive o dnterpose that she
“¢id not know il it was nin.” she furtner said chat he then
genired having sexual intercourse with her, and that he had her
missing Bible whicn she took away. Une of the ladies then
geciced to wake him to the bus stop butn ke ran away, ana, at
this stage ghe remarked, “dhe never saw “he man again.” Lae
went to Rock Hell, ¥t was chen scuwevime 1 the afternoon and
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she made a repori Lo poligce at that siat.on, she spoke OF
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going in a taxi with the police to “the mawn that the man caught®

but looking in the courc room and here sie

again interposed,
“I oaon't see Lhat man here voday.”
Curicusly, she seld she was with the men all day, she got

20 the station in the night, wut she did nol vecall anyching

"put the man in Court dontt look like the
man that wocok me awdiy, he looiks differen:. The cther nan haa

the same colour but the accused look dificie

the body ana face of the man that took her wway "out the accused
j ust look diffevent.”
betective Walters said that C.B. arrvived at the station

with the appellant at about ¢:30 p.m., boua were orought thexe

¢
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by a District Constable Svewart who wold him that a lady had
taken C.B. to him and made o report in e presence of the

appellant. He gpoxs to C.3. whe teold him that the appellant



n,j e

nad sexual intercourse waith her., He arrested ana charged him

)

with the offence orf rape, and when cautioncc he saxd, "A she gi
i, a she spread the paper and give ne,"

The Crown closed its case, Obvious doubt, confusion and
uncertaincy on the child’s part as to the identity of her
assailant had emerged but there was an adimaission to the arresting
officer by the appellant. The learned tr.al judgye did not accede
e & submlssion from the defence, of no case Lo answer.

in his defunce, the applicant, in an unsworn statement,
agenied the chargoe &nd said he did not koow C.B. untll a group
ci people removed him from & bus stop where he stood talking to
a constable and accused him of interfering with the child, which
he denied. He also denied making a statement to the police. in
effect, his defence was that C.B. was mnistaken as to the identity
of the person who interfered with her.

Purting grounds of appeal 1 and 2 together as filed, the
appellant®s main thrust was that the lzarncd trial judye exred
when he failed to uphold the submission of cefence counsel that
no prima facie case had been established and that he ought to
nave witharawn the case from consideration by the jury.

in R v. Turnpull (197¢) 3 ALl E.R. 549 at 533, Lorxad

Widgery, C.J., in elaborating on the duties of a trial judge in
cases of visual identification, had thig to say:

"When in the juagment of the trial Judge
the guality of the iaentifying evidence
18 poor. as for example when it aspends
sclely on a fleeting ¢lance or on a
longer observation made in drfficult
conGitions, the situation is very Giffe-
rent., ‘The judge should then withdraw
the case from the jury and divect an
acquittal unless there is other evidence
which goes to support the corieciness oi
the identification, This may be corro-
boretion in the sense lawyers use that
word; but it neeu not be so if its
effect is 1o make the jury sure that
there has been no mistaken identifica-
tion.*”

this case is not in the nature of a fleeting glance but the

facts as nasrated indicate rather a long cbservation. There is,
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we agree, an absence of "aifficulit conditicns™ in the cerms of

Turabull's case (supra) but the clear doubis Gisplayed by C.B.

o

macae "the gualivy of the identifying evidence pocr.” The learned

trial judge appears to have been of the view that, in the weras
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(_) of Lora Wiagery, "there was other evidencs wiich went to supporc

the correctness of the idencviiication.® In this sespect, i
gegems he was anfluesnced in his aecision by
28 to tne missing pable. We nave come we thet conclusion az he

finally left that ares of Crown evidence for consideration by

tie Jjury as evidouce supporiing tne corrociness of the identi-

fication. This 1g what he said av page 21

tola you that after he had sexually
ulted her ana they walked along tha
road, she walked away abheaw and when
she saw these ladles she dioen’'t see the
ACCUSeQ laun again, but when she did see
him again, e had her Bible...The Bible
that he had taken from her shorily
bef Learned Couusel for the defence
ing you to gay that the Bibkle, the
201 man could have picied up the
Bible., Hy., Foreman and nenbors of the
jury. wou will have to say vhai you make
of thet. &he is telling you . hat the

N LOOK her Hible a few aminunes before
waliceG and left him ancg shortly afiexr
’ the men with ner Dabkle.
many  This accused man?
man that vochk Ler bBible
cr : dift@r@nt many She kaept on
teliing yo; that he looks dilierant,
he looks aifferent.”

Plainly, th.«s aspoct of the ovidence could not support oi Cerro-
borave such visual idencification és tihere was, as v falled to
create any nexus belween the appellant xn Court ana the wman with
the Bible, This was because the evidence emanatec from the mouiti
of C.B. alone, wio denied it was the appellant and who also said
(ﬁ} chat ihe man ran away but slie could not say 1i he was caught.
she did not know if he was the eppellant as he looked different.
Zt was clear thot either her memory had faded ovr thavr the appel-

lant was not the mean. This youny chila was experiencing diffi-

L"J

culty in the identafzcatien of her ascallant,

6

We should mention, at this peint, the principle that wherxe

& witness has previcusly picked out an accused person at an



by o
iagentification parace and later is unable to identify him in
Courtc, it is permissible to allow ano:cper witness on the parade
w0 prove the fact of icencvification of Luaw accused which was made
by the witness at the adentificevion parads. Whis princaple
applies in casces whe the witness, for exanple, fails to remember
or has since lost his sight. Howevexr, in order to keep the chain
cf identity alive, the witness - who has now failec to identify
the accused - must e able to testify and must testify at the

Court of crial thet ithe person who was polincea out at the pavade

Wags anda is che sane person who commiii cifence, ‘The autho-

rity from which this principle emanated is R, v, Christie (1914)
10 Cr. App. R. 141, ¥n the 43va Edicion of Archbold Criminal
Pleading, Ev:deucs and Practice at page Li-%i&) under the rubric

{iv) "identifaication av an icentificecion parads provea by sona-

one other than the identifyving witness”, wie decisions in

Christie's case {(supra) and that of R. v, (sbourne & Virtue (1973}

G.L. 878 were reviewed, The lecarned auwchors conclude that,
provided the rivsc witness is able to say, “The man Y touched &t
the paraae was the nan who...", the evidonce is admissible in
proot. They ncited that this element was abseni in Osbourne’s

case (supra) and copined thav Osbourne & Virtue (supra) shoula

not be followed
In this ¢ase, the witness having icentified the appellant

at the police station fell short in stecing av the trial on oath
that the man from whom she teook the Bikle was the man she pointed
cut at the police station. ¢nly then a probable nexus might have
been made in thiz case. »But even if wto didé, it would e of
little effect as the consistent repetitich in har eviaence at

the trial as to hay inability to recogniss nkim as hoer assailant
ndicated not her failure to remember, S0 much as her coubis and
uncertainties as to whether or not her asseéilant was indeed the
appellant, and her persistent utterances of, "is not nim, he
locks different” made it clear that she was utterly confu as

20 whether her identification of the appellant was correct ox
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net., The guality of t

gy

@ adentification wvidence was poor and
she was, in fact, an unrelieble withess,
Crown Counsel conceded that there was ambiguaity in the

identificarion evidence which was weak, and that the convicticn

was ultimately based solely on the confession which tended to
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corroborate her evidence. In ouxr view, “here was absolutely no
credible evidencs capable cof corroboraticn,

visual eviaence of igentification is a genus of evidence
which, in receni yeaus, has demanaed the most careful and cau-
tionary consideration in the Courts as “judicial experience

hes shown that a not insigynificant

of cases of ersroneous
identification evidcnce has lea to wrong coenvictions resulting
in a substantial miscarviage of justice.” It is, therefore,
nacessary that the nature cof such evidence ke cogent, the
guality good and the accuracy unaszailable. We are ci the view

that
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the end of the Crown's case none of these factors

existed and, on the state of the evidence given by this soliltaxy
young child, the dicta of Lord Widgery e whichh we have aavercod
should have prevailed and the defence should not have becn calliea
upon.

FYor these rzascns, we made the order as stated.




