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WRIGHT, J.A.:

on October 1, 19%4U, the conviciion for murder

and sentence of ueath passea upon this appellanc in the Home

Circuit Court on the 27th day of July, 19869,

~

on the under~menticnea cupplementary Grounds of aAppeal:
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The conduct and summing up of the
Learnea Trial Judge was so unfaiv
and unipalanced that i1t must have

cperated to the prejudice of the

Applicant.

vhe Learned Trial Judge misdirected
the jury as to how ithey should treat
discrepancies and/or failed to
direct the Ju.y as to how they
should treat previocus inconsistent
statenents ang/oy misdirected and/
oi failed tvo direct the Jury as to
the wistinction vetween discre-~
pancies and previous inconsistent
statements.

The Learned Yrial Judge m.sdirected
and/or failed to direct the Jury as
to how inferences are Lo pe itreated.

GURDUN, J.2A. (AG.)

were challenged
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¢. The Learnea Trial Judge failed to
pioperly direct the Jury on the
Burden of PYroof ana the standasd
oi Proof in & criminal trial which
must have confused the vury and
operatea to the prejudice of the
Applicant.

5. Tne directiong cof the Learned Trial
Judge on the issue of identifica-
tiocn were wholly inadeqguate.

G The Learned Trial Judye misdirected
the Jury regarding the issue of
corroboration which could only
confuse the Jury ana cause them o
reach a verdict adverse to ithe
applicant,

7o The Learned Trial dudge failea to
properly put the case of the
Appliicant to thz Jury.
S The Learnsa Yrial Judge misdirected
the Jury on the evidence and thereby
depraved the Applicant of a fairx
trial.
5. The vardict of the Jury was mani-
festly unreliable in view oi the
evidence in the case.,”
However, damaging chough che grounds appear to be, when
Mr. Kitchin essayed to make submissions in support he proved
to be so out c¢f touch with the reality of ine case that the
grounds seer to have peen taken from & list of semple grounds

and not arafrtcd after consuicing che transcripi ob the casge,

The complaints of micdirection and railure were all miscon-

Q
ol
H
<
®
o
[vi3
[42]
s
o
(44
T
O]

ily demonscrated by reference teo che
transcripr ner cculd any material be identifiea in support
of the rather sweeping allegations ir Sround 1. Ground 9
was oqually paseless. L the result, we treatea the nearing
of the application for leave to appeal as the hearing of
the appeal. we dismissed the appeal and atfirmed the convic-
tion and sentence and promised tc put our reasons for so doing
in writing. This we now do.

The evicence led before £1llis, J. and the jury in

this re~trial was to the effece that at about 12:50 a.i. on



aprii 9, ivwo, Clora Lawes, who lived in e incomplete
newiy-conscructed two-pedroom board houga at 13 Cld Sarbour
Koad in the par:ish of 3t. Catherine, was awakened from sleep
by sounds. At home with her were her chilaren,

Arlene Townsend, Shelly~ann dcbDowell, Kevington Garvin, a
nephew, Richie Harvey, and & friend, Ucal Bartley.

Miss Dawes woke up and spoke with Arlene, who went to the
back bedroom where 1lz% year old Kevington was asleep. At
that time the fyone dovor of Miss Dawes® bedrowii, which opened

ot a verandah, had been damageda in a frécas ane had Leen

3

nailed up thus affording neither iuyress nor egress. TYhrough

holes in the ¢ooi, Hiss Lawesn observed five on the outside

of *the &oor snd weisea an alagm,

Arlene testifiec that winen she ¢ol out of bed she

simelled gasolineg gnd that caused ner to pesp cucside throuaghn

tne damaged accy anc with the aid of the moonl.ght and a
street light, wiich was some chree chaineg from The house;

she recoynised persons outside. sShe sew pernecta Laves,
Clora Dawes' sister. woo was involved in vhe danage to the
dovy, uvie appellent Car! Davis, éeno iz aiscer Vivetta hallet
ant one "Tullman®., Sernetia, wno was stanciny near vhe
verahaal, handed “Yallman’, wno was on che verandah, & red
plrastic bottile from whicn he splashed some liguic cn to the
damaygaec door wnich he thon set ablaze with & lighted match
which he threw ao the door., she said she called their names
and jumpeda on te the bed and ic was then that Cloera got ug
and raised the alarm for fire.

Arlene pegan to rescue gome articles of clothing
which she put in & small barrel wnile Clora, Xevington and
Ucal threw wiat water they had in the house on the door.

At the time there were lighted kerosene lamps in the house.

wWhen they had exhausted the water-supply they had inside,
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these three nade thely way oltside Lo o Gyin whe thers was

wacer - Clora
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front with Kevington by nher side while Ucal
follewed benindg. Clora’s evidenco 1s chat to reach the drum,
atter woing ouussae through the back door, they would have e
go arounc che corner ¢ the house. 2ccerdingly, from the

door the drum was act vi
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she saw the appellant standing beside the arum. an Lom’s
encih away, leshing on a orucch and with a guin polnoinyg sl
lencih away, DLl O ruvch and wiil Gun pol (g

her . 34 igly fvightvened, she junped Lack with tiwnus oo the
b giviousiy ghnoanead e jumpe & i t o the
glr and saivw, "Do, Lonovan, nuh kKill me. Yhe appeilant oidg
not speak but she heard the sound ci ar euplosion anc saw

fire c¢ash from the cun in nis band., Xevingten fell on his

|,C'

face and lay where he fell. She ran back inside bawling for
murder. Arlene heard her mother's plea followed by the sound
of the explosion then saw her mother and Ucal run back inside,
At this point Ucel took his exitc from the case. o further
mention of him is made in the prosecution's case.

Clova continued her bawliag but no one came to theix
aia. Arver a whiie she copenaed the kitchen window, which is
in the side of the house wherce the drum wes locaved and there,
standing tocethaer ara lookang in tho direction of the window,

o

Fhv Uhe S£30106 COUX persuis WhROm Arlens hedo seen earlier;

cun she d1d aov then ses the appeliznt wich tne gun. &he
ciosed the window and next she hear: wne ksochen door rattling
for alkoue two minutes. in the mean:ine, she had Jarea the
worse end had vushed outside to pul. zn flevinccoon's bleeding
corphe. Hhe nad also ased a wet clyth co coumplete extin-~
guishing the five, bDuring the rattling of the door they sought

safety unaer ey

and did not emerge until about 5:00 a.m.
when Clora gset out to the Police Biugtion avc Spanish vown,
When she recurnec aome at 700 deie gne 3 LNSPLCLOr nowe

R T Yy g s oder PN o e e s o oy e . ¢ 4 oo . 2.0 T T R iy o o e, 4
there hut Detoohive acting Corporal dorvel lacken nad deen
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here before and returnea to the statien. But, having received
further informacicn, he returned to the area where he found
the appellant in Little Lane. He identified himself to the
appellant then cauvtioned him and told him he was infiormed that
he was invclvea in the wmurder of Revington Garvin whicin he was
investigaiing., The appeliant sald nowbing. inspector Rowe
returned Lo the station, saw Lhe appellant, who way identified
to him by Detecwaive (lacken, and cautioned him to which the

appeliasnt vaspoadad, Y8 don't Xnow abol

4 .
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ui it* . Clora Daweg
later came Lo tue station and pointed im out Lo inspector
Bowe @s “The man who snoot mi soan'. ro this he wveplisg,
Medical evidence was supplied by the reading of the
transcript of the evidence of PUr. Venu Gopaul as reccrded
Ly the Court Reporter at the earlier trial., #His findings were:
”Exteinally e
&n oval firearw cntry wound
measuring 374 inch x % inch

over the left side o the
sont of the chest.
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nesrt, the diaphram;
: o aart of whe left

LUCAGACH, Thie Zrd lumbar
ertelis which was zpLintered

Goand
ne teli sle indications
such &8s bwning, blackenany ox
tatooing around the envyy thus
iodicaveiy @ Gistance of at least
e of the gun
Lo the skin, Death was oue Lo
shock ana haemorchage due Lo the
gunshot injury.*
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irotie cross-—examinacion of the witnesses, ¢ounsel

appearing at uvihe triel - not counsel appear.ny before us -~ in
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nis effcrt to impeach the credibiisicy of the witiesses
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velating sspecially te “oe assue ol iqenviiicstion. at times

e

demcngcrateda less than commencaiis respect for the Bench. in

-

the resuit, he vovocnad upon anythinse thes could possitly affect

that i1gsue, He challencved the adeguacy ©f the laichting

[

available, suuygested the presence of trees and fences, which
would aifect the guality of the lighting. ag well ag suggesting
che relevant witnesces were aither Lying or mistaxeu,
Admittealy, there were hrees and fences but the witnesses did
not agree their respective positions in any way affectea chelr
abllity ©o see and reccagnize the persons whom they claimed

they saw,

Previcus knovlieace c¢f the appéliant is not an issue
in digpute. While Clora ane her chilaren lived at the address
in guestion since 1924 the appeliant had lived next door in
his mother's house up to the time when he was injured and
became hospitalized in February 19%¢v¢ but wnile he was in
nospital his mother, who lived abrocad, scld the hcuse
Accordingly, when he was released from hospital, he had to
seek accommocaticon elsewhere, namcly at Towsr Hill, St. Andrew
But the stay with hig step~father at Tower Hill lasted cnly

four days atter wuich ne movew to Job Lawne, which appeavs to

be paxt of 12 Cld Harbour Joad. The rest of his famziy then
livea at & ilk Lane, Zingeton., Clora Lawes disclosed that

at the time of Kevin's kiiling the relaticnehip between her-

and tie appellani was nov good because ne hed saued wich
hev siscer, Fernetta, inh a feud between her ana Clora. Lxactly
when thaet wag she dud acc say ont tae 1ll-will weni pack far
enough to land Clora with a criminal charje in respect of tne
injury wnich lost him his leg. ©ne was charced aiong with
others but she was scguitted subseguent t©¢ aApril Y.

e cefence was an alibi. #e epent the night of

Epril 9 ped with his girl-friend Fema, wnose full
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name he did net know. That was ac William Lane on premises
1% ¢ld dHaxbour Roaw. He had no gun and wag ot 1h company
with any of cthe persons alleged to have been secn ia tne
vicinity of Clora’'s house. He knew "Tallman®, who lived in a

o

house at 1 CLd Farbour Road which appears to be an informal
sub~divigion, He said he had neard nothing aoout the fire
nor, it seems, the shooting, until the follewing morning when
Ucal Bartley pointed him cut at a shop to Letective Clacken
saying, "fee him tvhere, gir, a him shct Kevin last night?,
and he was taken .into custody.

Fema did not testify but Vivetta mallett, his sister,
gave evidence tc the effect that on the night in guestion
she was &t 4 Milk Lane and so could not have been seen at
13 0ld Harbouxr Road. While this evidence did not go tc
suppcriing the appellant’s alibi it nevertheless challenyged
the cred:t ¢f Clora ang avlene, who testificed they saw her
oucrside Clora’'s hcouse on the night of Aprii 9, 1%d¢,

Hooody gave evidence that there was no moonlight
that nignt ana no one said there was no stireec light. When
Clora was askeus

Lhat
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J. How wrre you apie Lo se
it was Donoven out chey

she repliea -

the place light up and we
iy [wi
=)

1
L
have a street ilight showing bright.”
in clarification, shne said

have moonlight and we have street
ooout there.”

Challengsd in cyoss~exauination that she had not mentioned
the street light at the previous trial she responded that
gne covla swear ehe had menticnec it. Hut what is a fact

1u that a street light was theve. The Police saw it. They

saw, alse, the burnt door and the wacer druni.
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The learned trial judge literally belabeured the

issues of burden of procf, discrepancies and the elements of

good identification, identifying such weaknesses as he saw

but Crown Counsel, apparently apprehending some anission,

intervened with the following result, at page 1§68:

it is

unduly favourable to the appellant as it wa

"MIS5 SIBELE: My Lord, I rise tc bring
this to the court’s attention. I ar
wondering, m'Lord, in the light of
vecent decisions, if ycur Lordship
shoulén’t point out the fact that
although *here is one witness wic
purports to identify ...

RIS
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LORDSHIP: Oh, 1 see.

MISS SIGE
corrokora
then ...

LE: ... and she has 1ot been
ted, if they believe her,

3o
S
&

HIS LOKDSHIP: Yes.

Mr. Foreman and members of the jury,
there is a vrecent decision about you
must have corroboration, anl corrobo-
ration comes from independent supporting
evidence - from an independent source.
The only bit of corroborat.ve evidence
in thig is the statement from Arlene
which says, 'I heard my mqther say.;
‘Do, Donovan, don't xill re,’ but as X
told you, that cnly goes as far as to
cay yes, she heard her mocher say,

'Do, Lonovan, don't kill me’ =~ the
accused is called Donovar - but it
doesn't support her as to the correct-
ness cf her identificatien because it
ig enly Clora who saw this man with
ithe gun., But although it is desirable
to have corroboration, even if you
don‘t find any and you believe Clora
Dawes you may nevertheless accept her
idencification evidence as correct -
1f you believe ity if you think
nothing is wrong with it. That is

how I would leave that to you. Thank
you very much.

HIS LORDSHIP: That satisfies you,
Miss Sibble? I am not doing anymore.

MIBS SIBBLE: Very well, m‘Lord.,”
patent that the direction on corrcboeration,

s, was unwarrantel

but could not provide a legitimate ground of complaint by

the appellani:.
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In approaching the task which ke had set himself,
Mr. Kitchin grouped Grounds 1, 5, ¢, 7 and & for presentation,
Nevertheless, he set out to deal with them singly but, as
we stated earlier, the grounds were so unrelated to the
realities of the case that he could find no support from the
record of the casge, For instance, Ground §, alleging mis-
direction on corroboration, was effectively met by the
portion cited from page 196, which substantially repeated
what the learned trial judge had more accurately said earlier
at page 124 of the transcript. HMr. Kitchin was forced to
capitulate, conceding he could take the matter no further.
With his concession the Court readily agreed and

came to the conclusion earlier stated.



