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I- 
SMITH, J. 

I have r e a d  t h e  d r a f t  judgment o f  my sister H a r r i s ,  J.  and I 

am i n  agreement  w i t h  t h e  r e a s o n i n g  and c o n c l u s i o n .  I wish  o n l y  

t o  s a y  one  t h i n g .  I t  i s  my view t h a t  t h i s  c a s e  c o n c e r n s  m a t t e r s  

o f  m i l i t a r y  law and r u l e s  o f  p rocedure .  T h i s  c o u r t  can  o n l y  

i n t e r f e r e  w i t h  m i l i t a r y  c o u r t s  and m a t t e r s  o f  m i l i t a r y  law i n  s o  

C.1 f a r  a s  t h e  c i v i l  r i g h t s  o f  t h e  s o l d i e r  may be  a f f e c t e d .  See  

R. v. Secretary of State for War Exparte (Martyn) (1949) 1 All E,R, 

242. The a p p l i c a n t  i s  a  member o f  t h e  Jamaica  Defence Force .  

The r e l i e f  s o u g h t  by him i s  "an Order  o f  C e r t i o r a r i  t o  q u a s h  

Jamaica  Defence Force  P a r t  2  O r d e r s  S e r i a l  ~ 0 . 3 7  d a t e d  t h e  2 6 t h  

day o f  J u n e ,  1995,  whereby it was o r d e r e d  by t h e  Chief  o f  S t a f f  

a n d / o r  t h e  Commanding O f f i c e r  o f  t h e  Suppor t  and S e r v i c e s  B a t t a l i o n  

t h a t  t h e  A p p l i c a n t  re-engage i n  t h e  J.D.F. f o r  a  f u r t h e r  p e r i o d  o f  

i 6 y e a r s  and 6  days . "  , . - 
The grounds  upon which t h e  r e l i e f  i s  s o u g h t  a r e :  

(i) t h a t  t h e  p u r p o r t e d  re-engagement 
i s  u n l a w f u l ,  a r b i t r a r y ,  n u l l  and 
v o i d  and i n  b r e a c h  o f  :he Defence 
A c t  and t h e  Defence (Regu la r  F o r c e  
E n l i s t m e n t  and S e r v i c e )  R e g u l a t i o n s  
i n  t h a t  a t  no t i m e  d i d  t h e  Appl i -  
c a n t  a g r e e  t o  re-engage i n  t h e  J.D.F. 
f o r  a  f u r t h e r  p e r i o d  o f  6  y e a r s  
and 6  days  t e r m i n a t i n g  on t h e  3 0 t h  



day of  J u l y ,  2001, f o r  t h e  purposes  
o f  a t t e n d i n g  a  cou r se  of  s t u d y  a t  
C.A.S.T.; 

(ii) t h a t  t h e  Chief  o f  S t a f f  o f  t h e  
J.D.F. and /or  t h e  Commanding O f f i c e r  
o f  t h e  Suppor t  and S e r v i c e s   att tali on 
a c t e d  and /o r  con t inue  t o  a c t  w i thou t  
o r  i n  e x c e s s  o f  j u r i s d i c t i o n  and /o r  
i n  b reach  of  law and t h e  p r i n c i p l e s  
o f  n a t u r a l  j u s t i c e  by v i r t u e  o f  t h e  
s a i d  P a r t  Two Orders .  

A t h i r d  ground v i z  " t h a t  t h e  App l i can t  i s  no l o n g e r  s u b j e c t  

t o  The J u r i s d i c t i o n  o f  t h e  M i l i t a r y  Law a n d / o r  t h e  Defence A c t  

and /or  r e g u l a t i o n s  t he r eunde r  and i s  now a  c i v i l i a n "  was withdrawn 

by M r .  Ki tchen.  Counsel f o r  t h e  App l i can t  had no cho i ce  b u t  t o  

withdraw when he was con f ron t ed  w i t h  S e c t i o n  22 (1 )  o f  t h e  Defence 

c- A c t  which p rov ides :  

"Save a s  i n  t h i s  A c t  p rov ided ,  eve ry  
s o l i d e r  o f  t h e  r e g u l a r  Force  upon 
becoming e n t i t l e d  t o  be d i s c h a r g e d ,  
s h a l l  be  d i s cha rged  w i t h  a l l  
conven ien t  speed b u t  u n t i l  d i s cha rged  
s h a l l  remain s u b j e c t  t o  m i l i t a r y  law 
under t h i s  A c t . "  

Thus it i s  n o t  i n  d i s p u t e  t h a t  t h e  a p p l i c a n t  i s  s u b j e c t  t o  m i l i t a r y  

law. 

The App l i can t  was t h e  b e n e f i c i a r y  o f  a t  l e a s t  t h r e e  c o u r s e s  o f  

The Respondent ' s  c o n t e n t i o n  i s  t h a t  t h e  App l i can t  a t t e n d e d  a  

two y e a r  J.D.F. sponsored cou r se  a t  C.A.S.T. I n s t r u c t i o n s  13 o f  
i n c u r r e d  

t h e  Force  S tand ing  Orders  d e a l s  w i t h  t h e  s e r v i c e  l i a b i l i t y / f o l l o w i n g  

a t t e n d a n c e  on cou r se s .  Copies o f  t h e  I n s t r u c t i o n  a r e  s e n t  t o  

s o l d i e r s  a t t e n d i n g  t h e  cou r se .  The I n s t r u c t i o n  s p e c i f i e s  t h e  

p e r i o d  o f  l i a b i l i t y  which a  s o l d i e r  i n c u r s  when he a t t e n d s  a  cou r se  

o f  a  s p e c i f i c  d u r a t i o n .  
(- 
'-..,.' A s o l d i e r  i s  r e q u i r e d  t o  s i g n  a  c e r t i f i c a t e  o f  re-engagement 

p r i o r  t o  a t t e n d i n g  a  cou r se .  

Through a d m i n i s t r a t i v e  bungl ing t h e  App l i can t  d i d  n o t  s i g n  t h e  

c e r t i f i c a t e  o f  re-engagement b e f o r e  embarkihg on t h e  cou r se .  

A t  t h e  end o f  t h i s  two yea r  cou r se  t h e  Commanding O f f i c e r  

i n s t r u c t e d  t h e  App l i can t  t o  s i g n  h i s  re-engagement c e r t i f i c a t e  i n  

r e s p e c t  o f  h i s  s e r v i c e  l i a b i l i t y .  



The App l i can t  r e f u s e d  t o  s i g n  t h e  c e r t i f i c a t e .  On h i s  

r e f u s a l  t o  s i g n ,  h i s  s e r v i c e  l i a b i l i t y  was pub l i shed  i n  P a r t  2  

Order S e r i a l  3 7  d a t e d  26 th  June ,  1995. 

The Respondent c l a ims  t h a t  t h e  App l i can t  went i l l e g a l l y  a b s e n t  

on t h e  3 1 s t  J u l y ,  1995 and was subsequen t ly  c l a s s i f i e d  a s  a  

d e s e r t e r  and a  Board o f  Enquiry was convened t o  i n v e s t i g a t e  and 

r e p o r t  on t h e  f a c t s  r e l a t i n g  t o  h i s  absence.  

The App l i can t  i n  denying t h a t  t h e  f u l l  t i m e  two y e a r  c o u r s e  

was sponsored by t h e  J.D.F., c l a i m s  t h a t  he  p a i d  f o r  t h e  cou r se  

and s o  d i d  n o t  i n c u r  any f u r t h e r  s e r v i c e  l i a b i l i t y  i n  t h e  J.D.F. 

H e  i s  t h u s  con tend ing  t h a t  he  was e n t i t l e d  t o  r e f u s e  t o  s i g n  t h e  

re-engagement c e r t i f i c a t e .  H e  s t a t e s  t h a t  on h i s  r e f u s a l  t o  s i g n  

he was charged  w i t h  'Disobeyinq a  l a w f u l  command' andl'Conduct t o  t h e  

p r e j u d i c e  o f  good o r d e r  and m i l i t a r y  d i s c i p l i n e . "  

There i s  n o t  one i o t a  o f  ev idence  t h a t  t h e  A p p l i c a n t ' s  c i v i l  

r i g h t s  a s  opposed t o  h i s  m i l i t a r y  r i g h t s  have been i n f r i n g e d .  

Th i s  c o u r t  i s  asked t o  quash an  o r d e r  which concerns  t h e  

re-engagement o f  t h e  a p p l i c a n t  i n  t h e  Force .  H i s  c i v i l  r i g h t s  a r e  

i n  no way a f f e c t e d .  

I n  R.  v.  Jamaica Defence Force-Exparte Ian Huqh Clarke S u i t  

M.91 o f  1993 R a t t r a y ,  C . J .  (Ag.) cons ide red  t h e  j u r i s d i c t i o n  o f  t h e  

c o u r t  i n  r e l a t i o n  t o  t h e  d e c i s i o n s  o f  m i l i t a r y  a u t h o r i t i e s .  The 

l e a r n e d  Chief  J u s t i c e  (Ag.) c i t e d  w i t h  app rova l  t h e  fo l l owing  

passage from J u d i c i a l  Reviews of  Admin i s t r a t i ve  Act ion  by S.A. 

DeSmith (4 th  Ed i t i on )  page 1 4 6 .  

" S p e c i a l  c o n s i d e r a t i o n s  app ly  where 
p rocedu ra l  e r r o r s  have been commit- 
t e d  by a u t h o r i t i e s  a d m i n i s t e r i n g  
m i l i t a r y  d i s c i p l i n e .  The c o u r t s  
have always shown a  marked a v e r s i o n  
from seeming t o  i n t e r f e r e  w i t h  t h e  
p roceed ings  o f  m i l i t a r y  a u t h o r i t i e s  
e x c e p t  where t h e  c i v i l  r i g h t s  o f  an 
i n d i v i d u a l  have been i n f r i n g e d  ......" 

The c a s e s  o f  R. v .  Army Council-Exparte Ravenscroft (1916-1917) 
I 

A l l  E .R,  492 and R, v ,  Secretary of State-Exparte Martyn ( s u p r a )  

w e r e  cons ide red .  The Chief  J u s t i c e  (Ag.) quo ted  Lord Goddard C . J .  

i n  Expar te  Martyn a t  page 243: 



"It i s  now sugges ted  t h a t  w e  ought  
t o  b r i n g  up t h e  Order of  t h i s  
Cour t  M a r t i a l  and quash it on t h e  
ground t h a t  t h e  Cour t  had no 
j u r i s d i c t i o n  t o  t r y  t h e  a p p l i c a n t .  
Once it i s  conceded, a s  it has  been 
i n  t h i s  c a s e ,  t h a t  he  was a s o l d i e r ,  a  
Cour t  M a r t i a l  ha s  j u r i s d i c t i o n  t o  t r y  
him. I f  t h e  Cour t  M a r t i a l  i n  t h e  
p r e s e n t  c a s e  ha s  n o t  observed t h e  
proper . ru le  o f  p rocedure ,  t h a t  i s  a 
m a t t e r  f o r  t h e  convening o f f i c e r ,  and,  
i f  n e c e s s a r y ,  t h e  Judge Advocate Genera l  
t o  d e a l  w i t h  it, b u t  it i s  n o t  a  m a t t e r  
f o r  t h i s  Cour t ,  which can on ly  i n t e r f e r e  
w i t h  m i l i t a r y  c o u r t s  on m a t t e r s  o f  
m i l i t a r y  law i n  s o  f a r  a s  t h e  c i v i l  
r i g h t s  o f  t h e  s o l d i e r  o r  o t h e r  pe rson  
w i t h  whom t h e y d e a l  may be e f f e c t e d .  Th i s  
a p p l i c a t i o n  r e a l l y  amounts t o  a sk ing  u s  
t o  d e c i d e  t h a t  t h e  members o f  t h e  Cour t  
M a r t i a l  were wrong i n  ho ld ing  t h a t  t h e y  
had been convened i n  accordance w i t h  t h e  
Rules  o f  Procedure ,  b u t  t h a t  i s  p u r e l y  
a m a t t e r  o f  m i l i t a r y  law and procedure  and 
n o t  one t o  i n t e r f e r e  w i t h  which t h i s  Cour t  
h a s  any j u r i s d i c t i o n . "  

I should  be p repared  t o  dec ide  t h i s  c a s e  upon t h e  ground t h a t  

it i s  a m i l i t a r y  m a t t e r  and t h e r e f o r e ,  a  c i v i l  c o u r t  shou ld  n o t  

i n t e r f e r e .  



HARRIS, J .  

This  i s  a n  a p p l i c a t i o n  by G r a n v i l l e  P i t t e r ,  a  s o l d i e r  w i t h  

t h e  J a m a i c a D e f e n c e ~ o r c e  f o r  a n  o r d e r  o f  c e r t i o r a r i  t o  quash a  

Jamaica Defence Force  Order S e r i a l  #37 made on 26 th  June ,  1995, 

wherein  it was o rde red  t h a t  he re-engages f o r  s e r v i c e  w i t h  t h a t  

i n s t i t u t i o n  f o r  a  f u r t h e r  pe r iod  o f  6  y e a r s  and 6  d a y s ,  consequent  

on h i s  a t t e n d a n c e  a t  a  cou r se  o f  s t udy .  

The grounds on which he  p l aced  r e l i a n c e  were exp re s sed  i n  

t h e  fo l l owing  t e r m s  : - 
( a )  The s a i d  pu rpo r t ed  re-engagement i s  un l awfu l ,  

a r b i t r a r y ,  n u l l ,  vo id  and i n  b reach  o f  t h e  

Defence A c t  and t h e  Defence (Regular  Force  

En l i s tmen t  and S e r v i c e )  Regu la t i ons ,  i n  t h a t  

a t  no t i m e  d i d  t h e  App l i can t  a g r e e  t o  

re-engage i n  t h e  J.D.F. f o r  a  f u r t h e r  p e r i o d  

o f  6  y e a r s  and 6  days  t e r m i n a t i n g  on t h e  

30 th  day o f  J u l y ,  2001, f o r  t h e  purpose  o f  

a t t e n d i n g  a  cou r se  o f  s t udy  a t  C.A.S.T. 

( b )  The Chief  o f  S t a f f  of  t h e  J.D.F. and /or  t h e  

Commanding O f f i c e r  o f  t h e  Suppor t  and S e r v i c e s  

B a t t a l i o n  a c t e d  and /o r  c o n t i n u e  t o  a c t  w i thou t  

o r  i n  e x c e s s  o f  j u r i s d i c t i o n  and /o r  i n  b reach  

of  law and t h e  p r i n c i p l e s  o f  N a t u r a l  J u s t i c e  by 

v i r t u e  o f  t h e  s a i d  P a r t  Two Orders .  

(c)  The App l i can t  i s  no l onge r  s u b j e c t  t o  t h e  

j u r i s d i c t i o n  o f  M i l i t a r y  Law a n d / o r  t h e  Defence 

A c t  a n d / o r  r e g u l a t i o n s  t he r eunde r  and he  i s  

now a  c i v i l i a n .  

Ground 3 was abandoned by M r .  Ki tchen.  H e  conceded t h a t  i n  

l i g h t  o f  t h e  Defence A c t  S e c t i o n  22, which p r o v i d e s  t h a t  a  s o l d i e r  

C u n t i l  d i s cha rged ,  remains s u b j e c t  t o  m i l i t a r y  law, t h a t  ground 

would be  withdrawn. 

The a p p l i c a n t  was e n l i s t e d  i n  t h e  Jamaica Defence Force  i n  

J u l y ,  1987 f o r  a  p e r i o d  o f  s i x  y e a r s  c o l o u r  s e r v i c e ,  e x p i r i n g  i n  

J u l y ,  1993. I n  March, 1992 he  was accep t ed  t o  pursue  a c o u r s e  i n  

Computer S t u d i e s  a t  C.A.S.T, commencing September,  1992. 

I n  an  a f f i d a v i t  i n  suppo r t  o f  h i s  a p p l i c a t i o n  t h e  a p p l i c a n t  



s t a t e s  t h a t  funds  t o  meet c o s t  of  t h e  c o u r s e  were m e t  by him 

p e r s o n a l l y  and n o t  t h e  J.D.F. I n  t h e  month o f  August ,  1992 he  

o r a l l y  r e q u e s t e d  and was g r a n t e d  permiss ion  by Major Ka r l  Chambers 

f o r  t i m e  o f f  h i s  r e g u l a r  d u t i e s  t o  pursue  h i s  c o u r s e  which was 

(-'I scheduled t o  r u n  from 8:00 a.m. t o  5:00 p.m., p rov ided  t h a t  i n  

c a s e  o f  an emergency he would be a v a i l a b l e  t o  c a r r y  o u t  h i s  r e g u l a r  

d u t i e s  d u r i n g  s choo l  hours  and a f t e r  s choo l  hours  on Sa tu rdays  

and Sundays and d u r i n g  s choo l  ho l i days .  

I t  was a l s o  h i s  averment t h a t  h i s  c o n t r a c t  o f  s e r v i c e  would 

have e x p i r e d  on 23rd J u l y ,  1993 b u t  he  a p p l i e d  f o r  and was g r a n t e d  

permiss ion  t o  re-engage i n  s e r v i c e  f o r  a  f u r t h e r  p e r i o d  o f  one 

y e a r .  I n  1994 he a g a i n  made an  a p p l i c a t i o n  f o r  and was g r a n t e d  

C. 'I permiss ion  t o  re-engage f o r  a  f u r t h e r  p e r i o d  o f  1 y e a r ' s  s e r v i c e  

ending J u l y ,  1995. 

H e  a l s o  s t a t e d  t h a t  i n  February ,  1995 he a p p l i e d  f o r  and was 

g r a n t e d p r i v i l e g e d  l e a v e  i n  t h e  month o f  June  o f  t h a t  y e a r ,  which 

i s  t h e  normal p rocedure  p reced ing  t h e  d a t e  o f  h i s  f i n a l  d i s c h a r g e  

from t h e  army. While on l e a v e  he submi t ted  h i s  a p p l i c a t i o n  f o r  

d i s c h a r g e .  H e  was t h e n  r e c a l l e d  t o  a c t i v e  d u t y  and was o r d e r e d  

t o  a t t e n d  on an  Ad ju t an t  who r eques t ed  him t o  s i g n  a  re-engagement 

c e r t i f i c a t e .  Th i s  he  r e f u s e d  t o  do. H e  was t h e n  s e n t  t o  Major 

Chambers who o rde red  him t o  s i g n .  H e  a l s o  r e f u s e d  t o  comply w i t h  

t h e  o r d e r .  Two cha rges  were brought  a g a i n s t  him. H e  was t aken  

b e f o r e  Major M i l e s  t o  answer t h e  cha rges .  Major M i l e s  d i smi s sed  

one charge  of  conduct  t o  t h e  p r e j u d i c e  o f  good o r d e r  and m i l i t a r y  

d i s c i p l i n e  b u t  r e f e r r e d  him t o  L i eu t enan t  Colonel  L in ton  Graham 

t o  answer t h e  o t h e r  charge  o f  d i sobey ing  a  l a w f u l  command. Lieu-  

t e n a n t  Graham ad journed  t h e  h e a r i n g  s i n e  d i e  and informed him he 

was a l l owing  him 48 hou r s  t o  s i g n  t h e  c e r t i f i c a t e  a f t e r  which he  

would make a  d e c i s i o n  a s  t o  how he  would proceed i n  r e s p e c t  o f  

t h e  charge .  
\ 

An a f f i d a v i t  i n  response  was f i l e d  by t h e  Respondent th rough  

Major Kar l  Chambers t o  whom t h e  a p p l i c a n t  had d i r e c t l y  r e p o r t e d  

s i n c e  1988. Major Chambers was charged w i th  t h e  r e s p o n s i b i l i t y  

of  t h e  g e n e r a l  s u p e r v i s i o n ,  t r a i n i n g ,  and ass ignment  o f  d u t i e s  t o  



t h e  a p p l i c a n t .  I t  was a v e r r e d  by him t h a t  Chapter  1 3  I n s t r u c t i o n  

B o f  t h e  S tand ing  Orders  p rov ides  f o r  s e r v i c e  l i a b i l i t y  consequent  

on t h e  a t t endance  of)  a  cqu r se  by a  s o l d i e r .  A submiss i ion  o f  

nominees f o r  c o u r s e s  a r e  made annua l l y  t o  headqua r t e r  J.D.F. on 

C'I approva l  o f  t h e  c o u r s e  by headqua r t e r  J.D.F. j o i n i n g  i n s t r u c t i o n s  

a r e  i s sued .  J o i n i n g  i n s t r u c t i o n  s t a t e  t h e  name of  t h e  s o l d i e r ,  
1111 

t h e  t i t l e  of  t h e  c o u r s e ,  t h e  p e r i o d  o f  t h e  cou r se  and o t h e r  r e l e -  

v a n t  in format ion  i n c l u s i v e  o f  h i s  s e r v i c e  l i a b i l i t y .  Copies o f  

t h e s e  i n s t r u c t i o n s  a r e  s e n t  t o  t h e  s o l d i e r  and t o  h i s  u n i t .  H e  

i s  n o t  a l lowed t o  a t t e n d  cou r se  w i thou t  j o i n i n g  i n s t r u c t i o n s .  H e  

i s  a l s o  r e q u i r e d  t o  execu t e  a  re-engagement c e r t i f i c a t e  b e f o r e  

proceeding on t h e  cou r se .  The J.D.F. m e e t s  expenses  consequent  on 
/ ~ '  \ c- t h e  courseand i f  a  s o l d i e r  i n c u r s  any expenses  i n  r e l a t i o n  t o  a 

c o u r s e ,  reimbursement of  t h o s e  expenses  a r e  made t o  him by J.D.F. 

The a p p l i c a n t  a t t e n d e d  a  cou r se  i n  1989 on t h e  app rova l  o f  

t h e  J.D.F., f o r  which he  a t t r a c t e d  an  a d d i t i o n a l  s e r v i c e  l i a b i l i t y  

of  t h r e e  y e a r s .  T h i s  r e q u i r e d  him t o  re-engage u n t i l  J u l y ,  1994. 

The r e c o r d s  d i d  n o t  r e f l e c t  t h a t  he re-engaged i n  t h e  manner 

p r e s c r i b e d  b u t  P a r t  I1 Orders  S e r i a l  59 showed he re-engaged up t o  

' , 
23rd J u l y ,  1994. 

4% 
L 

H e  a l s o  d e c l a r e d  t h a t  on 1 4 t h  February ,  1992 t h e  a p p l i c a n t  

was nominated t o  a t t e n d  a  two y e a r  f u l l  t i m e  Diploma c o u r s e  i n  

Computer S t u d i e s  a t  Col lege  o f  A r t s ,  Sc ience  and Technology t o  r u n  

from 22nd September, 1992 t o  3 1 s t  J u l y ,  1994. H i s  a t t e n d a n c e  was 

approved by headqua r t e r  J.D.F. and j o i n i n g  i n s t r u c t i o n s  i s s u e d  on 

22nd September, 1992. 

I t  was h i s  f u r t h e r  averment t h a t  t h e  p u b l i c a t i o n  o f  t h e  

C-\ a p p l i c a n t ' s  name was made i n  P a r t  I1 Orders  S e r i a l  192. The 

App l i can t  was t h e n  i n s t r u c t e d  t o  r e p o r t  t o  an  Ad ju t an t  o f  h i s  

b a t t a l i o n  t o  s i g n  h i s  re-engagement c e r t i f i c a t e .  He d i d  n o t  comply. 

On a  d a t e  p r i o r  t o  2 1 s t  September, 1992 t h e  a p p l i c a n t  had t o l d  
\ 

t h e  Major t h a t  7 y e a r s  l i a b i l i t y  was t o o  long.  M r .  P i t t e r  a l s o  

informed him t h a t  t h e  t u i t i o n  f e e s  f o r  t h e  cou r se  was $9,100.00 

and had t o  be pa id  by t h e  2 1 s t  September, 1992. H e  i n s t r u c t e d  t h e  

a p p l i c a n t  t o  advance t h e  sum. H e  subsequen t ly  wro te  t o  t h e  head- 



q u a r t e r  J.D.F. s eek ing  a r e fund  of  t h e  amount. The a p p l i c a n t  
and 

t hen  submi t ted  a r e c e i p t  f o r  sum p a i d  by him/a cheque was drawn 

i n  h i s  favour  which he  d i d  n o t  c o l l e c t .  I n  October ,  1992 he  

gave him a book l i s t  and r eques t ed  t h a t  books be  purchased by t h e  

J.D.F. H e  a l s o  wro te  t o  t h e  headqua r t e r  J.D.F. r e q u e s t i n g  t h e  

books. 

Rererence  w i l l  f i r s t  be  made t o  t h e  a p p l i c a n t ' s  c o n t e n t i o n  

t h a t  t h e  o r d e r  made by t h e  Commanding O f f i c e r  o f  t h e  Defence Fo rce  

f o r  him t o  re-engage i n  s e r v i c e  o f  6 y e a r s  and 6 days  i s  i l l e g a l .  

I n  s u p p o r t  o f  h i s  c o n t e n t i o n  he sought  t o  r e l y  on t h e  Defence A c t ,  

S.20 and t h e  Defence Regula r ions  S . 9 ( 1 ) .  

S.20 o f  t h e  Defence A c t  p rov ides  a s  fo l l ows :  

"Any s o l d i e r  o f  t h e  r e g u l a r  Force  o f  
good c h a r a c t e r  who a t  any t i m e  h a s  
completed o r  i s  w i t h i n  two y e a r s  b e f o r e  
complet ing t h e  t e r m  o f  h i s  c o l o u r  s e r v i c e  
may, w i t h  t h e  app rova l  o f  t h e  competent  
m i l i t a r y  a u t h o r i t y ,  re-engage f o r  such 
f u r t h e r  p e r i o d  o r  p e r i o d s  o f  c o l o u r  s e r v i c e  
and s e r v i c e  i n  t h e  Reserve a s  may be  
p r e s c r i b e d :  

Provided t h a t  such f u r t h e r  p e r i o d  o r  
p e r i o d s  o f  c o l o u r  s e r v i c e  t o g e t h e r  w i t h  
t h e  o r i g i n a l  p e r i o d  of  c o l o u r  s e r v i c e  s h a l l  
n o t ,  e x c e p t  a s  provided by s u b s e c t i o n  ( 2 ) ,  
exceed a t o t a l  con t inuous  p e r i o d  of  twenty- 
two y e a r s  o f  c o l o u r  s e r v i c e  from t h e  d a t e  o f  
t h e  s o l d i e r ' s  o r i g i n a l  a t t e s t a t i o n  o r  t h e  
d a t e  upon which he a t t a i n e d  t h e  age  of  
e i g h t e e n  y e a r s ,  whichever s h a l l  be  t h e  l a t e r .  

( 2 )  Any s o l d i e r  o f  t h e  r e g u l a r  Force  who 
s h a l l  have completed a p e r i o d  of  twenty-two 
y e a r s '  c o l o u r  s e r v i c e  may, it he s h a l l  s o  
d e s i r e  and w i t h  t h e  app rova l  o f  t h e  competent  
m i l i t a r y  a u t h o r i t y ,  con t i nue  t o  s e r v e  i n  a l l  
r e s p e c t s  a s  i f  h i s  t e r m  of  c o l o u r  s e r v i c e  
was s t i l l  unexpi red  e x c e p t  t h a t  it s h a l l  be  
l a w f u l  f o r  him t o  c l a im  h i s  d i s c h a r g e  a t  t h e  
e x p i r a t i o n  o f  t h e  p e r i o d  o f  t h r e e  months 
beginning w i t h  t h e  day on which he  g i v e s  h i s  
commanding o f f i c e r  n o t i c e  o f  h i s  wish  t o  be  
d i s cha rged . "  

The A c t  g r a n t s  t o  a  s o l d i e r  among o t h e r  t h i n g s  an  o p t i o n ,  

w i t h  t h e  app rova l  o f  t h e  r e l e v a n t  m i l i t a r y  a u t h o r i t y ,  t o  re-engage 

i n  s e r v i c e  on complet ion o f  h i s  i n i t i a l  team of  c o l o u r  s e r v i c e .  

T h i s  o p t i o n  he  may, o r  may n o t  e x e r c i s e .  There  i s  no o b l i g a t i o n  

on h i s  p a r t  t o  c o n t i n u e  t o  s e r v e  i f  he  does  n o t  s o  d e s i r e .  

Regula t ion  9 ( 1 )  o f  t h e  Defence Regu la t i ons  r eads :  



9 (1) A s o l d i e r  may, i n  accordance  w i t h  
s u b s e c t i o n  (1) of  s e c t i o n  20, from t i m e  t o  
t i m e  re-engage f o r  a  p e r i o d  o f  c o l o u r  s e r v i c e ,  
beg inn ing  on t h e  e x p i r a t i o n  o f  h i s  t h e n  
c u r r e n t  engagement, o f  6 months, 1, 2 ,  3 ,  4 ,  
5 o r  6 y e a r s  b u t  s o  t h a t  a  t o t a l  con t i nuous  
p e r i o d  o f  22 y e a r s  c o l o u r  s e r v i c e  from t h e  
d a t e  o f  h i s  a t t e s t a t i o n  o r  t h e  d a t e  upon 
which he a t t a i n e d  t h e  age  o f  18 y e a r s ,  which- 
e v e r  s h a l l  be l a t e r ,  s h a l l  n o t  be exceeded."  

The r e g u l a t i o n  restricts t h e  p e r i o d  o f  v o l u n t a r y  re-engagement t o  

a  minimum o f  6 months and a  maximum o f  6 y e a r s  s e r v i c e  a t  any one 

t i m e .  I t  a l s o  p l a c e s  l i m i t a t i o n  on t h e  con t i nuous  a g g r e g a t e  p e r i o d  

o f  re-engagement t o  22 y e a r s  s e r v i c e .  

I n  t h e  c a s e  under  rev iew,  t h e  a p p l i c a n t ' s  t e r m  o f  re-engagement 

i s  founded on p r o v i s i o n s  o f  t h e  Force  S tand ing  Orde r s  which govern  

4,'- 
t h e  a d m i n i s t r a t i v e  and o p e r a t i o n a l  p rocedure  o f  t h e  Jamaica  Defence 

L- " 
Force .  Chap te r  13  I n s t r u c t i o n  B o f  t h e  S t and ing  Orde r s  p rov ide s :  

(1) "I t  i s  t h e  J.D.F. p o l i c y  where o f f i c e r s  
o r  s o l d i e r s  undergo p r o t r a c t e d  o r  s p e c i a l i s e d  
t r a i n i n g ,  p a r t i c u l a r l y  on long  c o u r s e s  i n  
Jamaica  o r  o v e r s e a s ,  t hey  shou ld  be r e q u i r e d  t o  
c o n t i n u e  s e r v i n g  w i t h  t h e  J.D.F. f o r  a  r e a s o n a b l e  
p e r i o d  a f t e r  t h e i r  c o u r s e  f i n i s h e s .  

( 2 )  T h i s  i n s t r u c t i o n  l a y s  down t h e  minimum 
r e s i d u a l  s e r v i c e  r e q u i r e d  f o r  s t u d e n t s  a t t e n d i n g  
long  c o u r s e s .  

( 3 )  I n  eve ry  c a s e  t h e  minimum s e r v i c e  
p e r i o d  w i l l  c oun t  from t h e  d a t e  upon which t h e  
c o u r s e  concerned i s  schedu led  t o  end." 

Annex A o f  Chapter  13  o f  t h e  S tand ing  Order pa ragraph  0 . 3 ( d )  

p r o v i d e s  t h a t  cou r se$  o f  d u r a t i o n  o f  12 months o r  i n  e x c e s s  o f  t h a t  

p e r i o d  a t t r a c t  s e r v i c e  l i a b i l i t y  o f  7 y e a r s .  

The p r o v i s i o n s  o f  t h e  S t and ing  Orders  demons t ra te  c o n c l u s i v e l y  

t h a t  t h e r e  i s  a  d i s t i n c t i o n  between t h e  d i c t a t e s  o f  t h e  Order  and 
I l l (  

t h o s e  o f  t h e  A c t  and t h e  r e l e v a n t  Regu l a t i on .  On one hand obed ience  

/-., t o  t h e  S tand ing  Order i s  mandatory. Converse ly  t h e r e  i s  no 

L4'- 
o b l i g a t i o n  on t h e  p a r t  o f  a  s o l d i e r  t o  c o n t i n u e  m i l i t a r y  s e r v i c e  

once he h a s  completed h i s  o r i g i n a l  t e r m  o f  s e r v i c e .  Consequent ly ,  

re-engagement under  t h e  p r o v i s i o n s  o f  t h e  S t and ing  Orders  i s  

compulsory b u t  consenbual  under t h e  A c t .  A s o l d i e r  who proceeds  

on a  c o u r s e ,  immediately f a l l s  w i t h i n  t h e  pa ramete r  o f  t h e  p r o v i s i o n s  

o f  t h e  S tand ing  Orders  and h a s  a  du ty  t o  c o n t i n u e  t o  s e r v e  f o r  a  

p e r i o d  commissioned by t h o s e  Orders .  



The o r d e r  f o r  t h e  a p p l i c a n t  t o  re-engage i s  l awfu l  and v a l i d .  

The p r o v i s i o n s  o f  S.20 o f  t h e  Act  and S.9 (1) o f  t h e  Regu l a t i ons  

canno t  t h e r e f o r e  a v a i l  him. I t  i s  nece s sa ry  f o r  t h e  main ta inance  

o f  d i s c i p l i n e  and good o r d e r  i n  t h e  J.D.F. t h a t  t h e  a p p l i c a n t  

C) adhe re s  t o  a l l  terms and c o n d i t i o n s  l a i d  down i n  t h e  S t and ing  Orders .  

1 1 1 1  
I t  was f u r t h e r  contended by t h e  a p p l i c a n t  t h a t  t h e  a u t h o r i t i e s  

I 

a c t e d  a r b i t r a r i l y  i n  compel l ing  him t o  re-engage.  H e  s t a t e d  t h a t  

t h e  cou r se  which he a t t e n d e d  was n o t  one sponsored by t h e  Jamaica  

Defence Force .  H i s  a t t o rney -a t - l aw  submi t t ed ,  i n t e r  a l i a ,  t h a t  

he  d i d  n o t  a g r e e  t o  re-engage no r  was t h e  e x t e n t  o f  t h e  s e r v i c e  

l i a b i l i t y  b rought  t o ' h i s  a t t e n t i o n  and a s  a consequence he ough t  n o t  

t o  be bound by t h e  S tand ing  Orders .  

The ev idence  d i s c l o s e s  t h a t  t h e  a p p l i c a n t  proceeded on a f u l l  

t i m e  c o u r s e  a t  t h e  Col lege  o f  A r t s ,  Sc i ence  and Technology 

commencing on t h e  22nd September, 1992 f o r  a p e r i o d  o f  two y e a r s .  

H e  r e c e i v e d  t h e  app rova l  o f  t h e  Jamaica Defence Force  t o  do s o  and 

t h i s  had n o t  been cha l l enged  by him. There i s  a l s o  ev idence  from 

Major Chambers, which I a c c e p t ,  t h a t  he  submi t t ed  a voucher  f o r  

t h e  re-imbursement o f  t h e  sum o f  $9,100.00 advanced by him on 

Major Chambers' i n s t r u c t i o n s ,  f o r  t h e  f i r s t  year 's c o s t  o f  t u i t i o n .  

A cheque was made a v a i l a b l e  t o  him t o  cove r  t h i s  amount which he 

f a i l e d  t o  c o l l e c t .  I n  Oc tober ,  1992 Major Chambers, on r e c e i p t  o f  

a book l i s t  from t h e  a p p l i c a n t ,  wro t e  t o  t h e  Headquar te r s  Jamaica  

Defence Force  r e q u e s t i n g  payment o f  f e e s  f o r  books. There  i s  no 

ev idence  t h a t  t h e  a p p l i c a n t  p a i d  t h e  f u l l  c o s t  o f  t u i t i o n .  H e  

advanced t h e  f i r s t  y e a r ' s  f e e s  which he e l e c t e d  n o t  t o  r e c o v e r  

a l t hough  a cheque was drawn i n  h i s  f avour  t o  s a t i s f y  t h e  amount. 

H e  a t t e n d e d  t h e  c o u r s e  f o r  two y e a r s  y e t  p r o f f e r e d  no ev idence  t o  

show t h a t  t h e  J.D.F. was n o t  r e s p o n s i b l e  f o r  payment o f  t h e  t u i t i o n  

f e e  f o r . t h e  a d d i t i o n a l  y e a r .  During t h e  two y e a r s  o f  h i s  p u r s u i t  

o f  t h e  c o u r s e  o f  s t u d y  he was p a i d  h i s  s a l a r y  i n  f u l l .  I n  l i g h t  o f  
1 

t h e  f o r ego ing ,  it i s  p a t e n t l y  m a n i f e s t  t h a t  t h e  c o u r s e  was pursued 

by him by v i r t u e  o f  sponso r sh ip  f rom, theJamaica  Defence Force .  

F u r t h e r ,  t h e  a p p l i c a n t ' s  name was p u b l i s h e d i n  P a r t  1 Orde r s  

s e r i a l  192 d a t e d  29 th  September, 1992 a s  one o f  t h e  s o l d i e r s  



proceeding on a course. He was requested to sign a re-engagement 

certificate for liability period terminating on 30th July, 2001. 

He refused. Major Chambers stated that on a date prior to 21st 

September, 1992 the applicant had told him that a liability period 

C) of 7 years for the course he was about f" attend was too long. The 

applicant was requested on subsequent occasions to execute the 

relevant certificate but he declined. 

Standing Orders direct the incurrence of service liability of 

7 years for a soldier's attendance at a course exceeding 12 months. 

This applicant is under a duty to obey. He is deemed to have 

knowledge of the fact that he would have been incurring such 

liability before he embarked on the course sponsored by the J.D.F. 

C! In fact, there is evidence which clearly indicates that he had 

known. All soldiers are conversant with Standing Orders. These 

are read and discussed not only with recruits but also with soldiers 

throughout the term of their military careers and are made available 

to them for their scrutiny if, or when they so desire. ~oining 

instructions outlining, inter alia, the applicant's liability were 

issued to him. He informed Major Chambers that the designated 

c- period of 7 years was too long. In any event, neither the fact that 
'L 

, III he had not signed the certificate nor his counsel's assertion that 

the liability period was not bought to his attention would in any- 

way exonerate him from his obligation to serve the requisite period. 

This being so, it cannot be acknowledged that the J.D.F. authorities 

had acted arbitrarily. The authorities have sought to ensure that 

the applicant fulfilsathe terms and conditions laid down in the 

standing orders. 

It was also asserted by the applicant that there was a breach 

of natural justice on the part of the military authorities in 

compelling his re-engagement and such act was ultra vires. In 

observance of the rules of natural justice the concept of what is 
\ 

right, just and fair in any given circumstances or situation, must 

be imported. 

De Smith's Judicial Review of Administrative Action (4th Edition 

1980) p.199 recognises the rule in the following context: 



"Where an act, or proposal is only 
the first step in sequence of measures 
which may culminate in a decision detri- 
mental to a person's interest, the court 
will generally decline to accede to that 
person's submission that he is entitled 
to be heard in opposition to this initial 
act, particularly if he is entitled to be 
heard at a later stage." 

The question now to be answered are whether the two year course ~ 
which the applicant pursued at College of Arts, Science and Technology I 

commencing in September, 1 9 9 2  was sponsored by the Jamaica Defence I 
Force and whether the military authorities acted unfairly or unjustly 1 
in commanding the applicant to re-engage for a period of 6 years and i 

i 
6 days. 

The first matter for consideration is whether the course was 

CJ done under aegis of J.D.F. ' The applicant enrolled in and completed 

a two year course at C.A.S.T. with the approval of the J.D.F. A 

cheque was made available to him to cover the first year's tuition for 

which he had sought re-imbursement but failed to collect. He 

produced no evidence to establish that J.D.F. had not met tuition 

expenses for the second year. In October, 1 9 9 2  applicant submitted to 

J.D.F. a book list in respect of text books for the course. It 

( "\: follows that the course was in fact sponsored by the J.D.F. 
i-1 

An additional matter to be addressed is whether the command for 

his re-engagement was unfiar or unjust. The ordinance to re-engage was 

ordained by rules in the form'of the Standing Orders. Where rules 

are prescribed for the guidance or, conduct of military personnel or 

their military discipline a civil court ought not to intervene in 

issues relative to military conduct or military law. In Dawkins v, 

Lord Rokeley (1866)  4F & F 806 N.P. Wiles J. gave support to this 

proposition when he stated:- 

"It is clear that, with respect to 
those matters placed within the 
jurisdiction of the military forces, 
so far as soldiers are concerned 
military men must determine them... 
with respect to persons who,enter 
into military state, who take Her 
Majesty's pay, and who are content 
to act under her commission, although 
they do not cease to be citizens in 
respect of responsibility, yet they 
do, by a compact which is 
intelligible, and which requires only 
the statement of it to recommend it to 
the consideration of anyone of common 



s e n s e ,  become s u b j e c t  t o  m i l i t a r y  r u l e  
and m i l i t a r y  d i s c i p l i n e  .... t hey  a r e  
s u b j e c t  t o  a  t es t  of  law which i s  
d i f f e r e n t  from t h a t  admin i s t e r ed  i n  
c i v i l  c o u r t s . "  

Th i s  c a s e  under  review r e l a t e s  t o  m i l i t a r y  m a t t e r s .  The 

CI a p p l i c a n t  i s  subjecttomilitarylawandregulations. T h e c o m p l a i n t s  

by him were d i r e c t e d  a g a i n s t  h i s  s u p e r i o r  o f f i c e r s .  M r .  K i tchen  

submi t ted  t h a t  a p p l i c a n t  was n o t  r e q u i r e d  t o  s i g n  and did n o t  a g r e e  

t o  s i g n  re-engagement c e r t i f i c a t e  when he proceeded on t h e  c o u r s e .  

H e  a l s o  s t a t e d  t h a t  j o i n i n g  i n s t r u c t i o n s  were n o t  i s s u e d  t o  him 

and t h a t  no P a r t  I1 Order which would have covered t h e  i n i t i a l  

p e r i o d  o f  t h e  c o u r s e  o f  s t udy  i n  September 1992, e x i s t e d .  

The a p p l i c a n t  e n l i s t e d  i n  t h e  J .D .F .  on 24 th  J u l y ,  1987. I n  

c' t h e  o r d i n a r y  cou r se  o f  e v e n t s ,  he would have been due f o r  d i s c h a r g e  

on t h e  23rd J u l y ,  1993. H e  r e ce ived  permiss ion  t o  a t t e n d  and d i d  

, III a t t e n d  a  3  y e a r  c o u r s e  a t  C.A.S.T., commencing on t h e  2nd October ,  

1989. He s t a t e d  t h a t  t h e  cou r se  had ended premature ly .  There  

was no r e c o r d  t h a t  he  re-engaged i n  1989. Th i s  he  ought  t o  have 

done. H e  would have a t  t h a t  t i m e  i n c u r r e d  t h r e e  y e a r s  s e r v i c e  

l i a b i l i t y  whichwould have extended h i s  p e r i o d  o f  l i a b i l i t y  t o  J u l y ,  

- .. 1994. P a r t  I1 o r d e r  i s s u e d  on 24th  J u l y ,  1992 l i s t e d  h i s  re-engage- '-' ment f o r  a  f u r t h e r  p e r i o d  o f  1 y e a r  e x p i r i n g  on t h e  23rd J u l y ,  

1994. The p e r i o d s  would c l e a r l y  b e  r e f e r e n c e  t o  re-engagement f o r  

t h e  1989 c o u r s e ,  a s  t h e r e  i s  ev idence  t h a t  h i s  s e r v i c e  l i a b i l i t y  

i n  r e s p e c t  o f  t h i s  cou r se  would have been t h r e e  y e a r s  e x p i r i n g  

on 23rd J u l y ,  1994. On 22nd September, 1992 he  proceeded on ano the r  

cou r se  o f  s t udy  a t  C.A.S.T., i n c u r r i n g  f u r t h e r  s e r v i c e  l i a b i l i t y  

o f  6 y e a r s  and 6 days .  Consequent on which,  P a r t  I1 Order S e r i a l  

192 was i s s u e d  and appl icant ' s  name was pub l i shed  t h e r e i n .  H e  d i d  

n o t  s i g n  t h e  r e l e v a n t  re-engagement c e r t i f i c a t e .  On June  5 ,  1995 

he submi t ted  an  a p p l i c a t i o n  f o r  d i s c h a r g e  w i th  e f f e c t  from 23rd 

J u l y ,  1995 b u t  f a i l e d  t o  employ t h e  a p p r o p r i a t e  p rocedure  i n  s eek ing  
\ 

t o  have h i s  e n l i s t m e n t  t e rmina t ed .  H e  subsequen t ly  proceeded on 

l e ave .  The l e a v e  w a s ' t e r m i n a t e d ,  a f t e r  which, he  r e p o r t e d  t o  h i s  

commanding o f f i c e r  who i n s t r u c t e d  him t o  execu t e  t h e  re-engagement 



certificate. He refused. This refusal, in itself does not absolve 

him fromthe obligation to serve for the period mandated by the 

Standing Order. He is bound by the order. 

The action taken by the commanding officer was a matter of 

military discipline and a matter of necessity and the officer was 

acting within the scope of his authority. The date of applicant's 

discharge was July, 1995 and was therefore imminent, if the 

commanding officer did not ensure that he re-engaged then, he could 

not have enjoined him to do so after he was discharged. 

Further, the applicant was afforded the opportunity to raise 

objections on occasions when he was requested to sign the re-engagement 

certificate but declined to do so. He cannot now assert that he 

C! was not given an opportunity to be heard. 
Where a person has knowledge of certain circumstances and has 

opportunity to raise objections, or respond to those circumstances 

and refuses to do so, he cannot afterwards declare that he has 

been denied the right to he heard. See In the matter of Tropical 

Airlines Limited - M.042/1996. 
The applicant averred that following his refusal to sign the 

certificate a charge against him relating to Disobeying a lawful 

*- command was heard on 18th July, 1995 and adjourned sine die. 

Major Chambers however stated that on 31st July, 1995 applicant was 

absent from duty and a Board of Enquiry was convened to investigate 

facts relating to his absence. I find that there is no charge 

pending or contemplated against him nor is there any sanction being 

imposed against him. 

The process of fe-engagement is an obligation imposed on him 

when he proceeded on and pursued the two year course at C.A.S.T. 

The matter of whether he agreed to sign or did not sign the 

re-engagement certificate is immaterial. He is compelled to conform 

to decision of the military authorities to serve the requisite period. 

Additionally, there is no evidence that coApulsory re-engagement 

will or is likely to result in his experiencing any loss or depriva- 

tion or any benefit, or loss of reputation. 

It is interesting to note that although the applicant asserts 



t h a t  he  h a s  been a g g r i e v e d  by t h e  o r d e r  t o  r e - e n l i s t  f o r  a n  

a d d i t i o n a l  6 y e a r s  and 6 d a y s  he had t a k e n  no s t e p s  t o  invoke  t h e  

p r o v i s i o n s  o f  p a r a g r a p h  8 o f  t h e  S tand ing  O r d e r s ,  which a f f o r d s  

him a  r e d r e s s .  I t  p rov ides : -  

"Appeals a g a i n s t  t h e  p r o v i s i o n s  o f  
t h i s  i n s t r u c t i o n  w i l l  be  made t o  t h e  
h e a d q u a r t e r s ,  Jamaica  Defence Force ."  

Here he  i s  o f f e r e d  a  r e c o u r s e ,  t o  which he c o u l d  have been r e s o r t e d  

b u t  h a s  chosen n o t  t o  d o  s o .  

F u r t h e r  S.174 o f  t h e  Defence A c t  a l s o  o f f e r s  him a  remedy. 

S.174 s t a t e s :  

(1) ' ' I f  a  s o l d i e r  o f  t h e  Jamaica  Defence 
Force  t h i n k s  h i m s e l f  wronged i n  any 
m a t t e r  by any o f f i c e r  o t h e r  t h a n  h i s  
commanding o f f i c e r  o r  by any s o l d i e r ,  
he may make a  compla in t  w i t h  r e s p e c t  
t o  t h a t  m a t t e r  t o  h i s  commanding 
o f f i c e r .  

( 2 )  I f  a  s o l d i e r  o f  t h e  Jamaica  Defence 
Force  t h i n k s  h i m s e l f  wronged i n  any 
m a t t e r  by h i s  commanding o f f i c e r ,  
e i t h e r  by r e a s o n  o f  r e d r e s s  n o t  b e i n g  
g i v e n  t o  h i s  s a t i s f a c t i o n  on a  
c o m p l a i n t  under  s u b s e c t i o n  (1) o r  f o r  
any o t h e r  r e a s o n ,  he  may make a  
compla in t  w i t h  r e s p e c t  t h e r e t o  t o  any 
o f f i c e r  under  whom t h e  c o m p l a i n t  i s  
f o r  t h e  t i m e  b e i n g  s e r v i n g ,  b e i n g  a n  
o f f i c e r  n o t  below t h e  r a n k  o f  c o l o n e l  
o r  c o r r e s p o n d i n g  r a n k .  

( 3 )  I t  s h a l l  be  t h e  d u t y  o f  a  commanding 
o r  o t h e r  o f f i c e r  t o  have any c o m p l a i n t  
r e c e i v e d  by him under  t h i s  s e c t i o n  
i n v e s t i g a t e d  and t o  t a k e  any s t e p s  f o r  
r e d r e s s i n g  t h e  m a t t e r  complained o f  
which appear  t o  him t o  be  n e c e s s a r y . "  

The a c t  c l e a r l y  p rov ided  a  c o n d u i t  th rough  which he  c o u l d  

a d e q u a t e l y  a d d r e s s  h i s  compla in t .  H e  h a s  however e l e c t e d  n o t  t o  

t a k e  advan tage  o f  t h i s  avenue which i s  a v a i l a b l e  t o  him. H e  c a n n o t  

\ ,P 
now approach t h e  c o u r t  and r e q u e s t  t h a t  he be h e a r d .  

,4 

I The o r d e r  which d i r e c t s  t h a t  a p p l i c a n t  r e - e n l i s t s  w i t h  t h e  

J.D.F. f o r  a n  a d d i t i o n a l  p e r i o d  o f  s e r v i c e  o f  6 y e a r s  and 6 d a y s ,  

h i s  hav ing  under taken  a  c o u r s e  o f  s t u d y  sponsored  by J.D.F.,  i s  
\ 

l a w f u l  and e n f o r c e a b l e .  The a p p l i c a n t  h a s  n o t  e s t a b l i s h e d  t h a t  t h e  

m i l i t a r y  a u t h o r i t i e s  had exceeded t h e i r  j u r i s d i c t i o n  and a c t e d  

unfa i r ly  o r d e r i n g  him t o  s e r v e  f o r  a  f u r t h e r  p e r i o d ,  n o r  h a s  it 
t h e  

been shown t h a t  t h i s  a c t  o f / a u t h o r i t i e s  was done u n j u s t i f i a b l y .  



F u r t h e r ,  c e r t a i n  avenues were and a r e  s t i l l  open t o  t h e  a p p l i c a n t  

t o  o b t a i n  r e d r e s s  o f  any g r i evance  he  may have w i t h  t h e  J.D.F. 

T h i s  be ing  s o ,  t h e  c o u r t  w i l l  n o t  i n t e r f e r e .  H i s  a p p l i c a t i o n  

canno t  be e n t e r t a i n e d .  Order  f o r  c e r t i o r a r i  i s  r e f u s e d .  

R E I D ,  J. 

Like  my b r o t h e r  Smith ,  J. I a g r e e  t h a t  t h e  m a t t e r s  r a i s e d  i n  

t h e  p roceed ings  shou ld  p r o p e r l y  be b e f o r e  a  M i l i t a r y  T r i b u n a l  and 

t h a t  t h e r e  i s  no ground f o r  i n t e r f e r e n c e  by a  C i v i l  Cour t .  

I have had t h e  b e n e f i t  o f  r e a d i n g  a  d r a f t  o f  t h e  judgment o f  

my sister H a r r i s ,  J. and s u p p o r t  e n t i r e l y  n o t  o n l y  t h e  c o n c l u s i o n s  

o f  f a c t s  drawn from t h e  a f f i d a v i t s  b e f o r e  u s  b u t  a l s o  t h e  

r ea son ing  a s  s e t  o u t  by h e r .  The a p p l i c a n t  had been a f f o r d e d  t h e  

o p p o r t u n i t y  t o  r a i s e  o b j e c t i o n s  when r e q u e s t e d  t o  s i g n  t h e  

re-engagement c e r t i f i c a t e .  H i s  r e f u s a l  p rec luded  him from a s s e r t i n g  

l a t e r  a  d e n i a l  t o  him o f  a  r i g h t  t o  be heard .  

I t o o  am i n  agreement t h a t  h i s  a p p l i c a t i o n  must be d i smi s sed .  


