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(;) We now give our reascons for refusing this application

for leave to appeal. On 17th Juine, 1988 after a trial which
began on 13th June, in the Home Circuit Court before

<;f Patterson J and a jury, the applicant was convicted on an
indictnent charying the imurder of three persons on
1ith September, 19%37. Count one alleged the murder of
Wilton Mrowi; count twe related to Winston lcintosh which is

the real name of Peter Tcszh, the internationally known

<;/ "keggae" sincer; count three was in connectionr with the death
of Free I Jasi &Ani Habakajirail, the Rastafarian nomenclature
<;, of Jeff Lixon, a well-known broadcaster and disc-jockey.

The prosecution led evidence that atc about 7:30 p.m.
ori the llth September Peter Tosh, his common-law wife
Marlene Brown and their visitors Michael Reobinson, wWilton Brown
and santa Davig were enjoying a guiet evening in the privacy

ot their living room at their home at Plymouth Avenue, Barbican
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in St. Andrew. One of the guests let in the applicant whom

he knew befcore and two other men who had arrived with the
applicant. Thely interest was not to watch the televigion
programme by satellite in which the c¢ther visitors were
engaged. Tiese intruders brandished guns. Househclders and
visiiors alike were peremptorily ordered to lie face downwards
on the flocor. The command was "belly it," hardly English or
Jamalican ¥English, but menacing and strikingly clear in its
purpcrt. 7The applicant as leader demanded money and they

were told by Tosh and indeed by his wife Marlene Brown that
they had none. #But this wau incomprehensible because Tosh

had just rveturned from 2 tour abroad with United States
currency. koi did the applicant take kindly to MHarlene Brown's
explanation four this regrettable scate of affairs. She advised
that the applicant’s brother had visited earliier in the week
and had been given money. e expressed the view that che was
wholly tc blame for Peter Tosh’s financial incapacity to
maintain “we®, meaning presumably anyone who came @y and asked.
Her continual explanation appeared to irritate and anger the
applicant who then turned his attention to Tosh himself
demanding tc know whether he nad given his wife so much
authority over them, cthat e threatened to kick hin.

fhiese proceedinus were interrupted by a knock.
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thereafter, Free I Jasi Ani Kabakajivai also known as Jeff Dixon
and h.s wife were ushered inco the room and oxdered to lie

face downwards on the floor. Mr. Dixon was unwilling to

comply despite the ienace of guns and jabs from the gun of one
cf the intruders. Eventuaily he responded to the advice of
mariene brown., Thereaiter persons in the rocm were robbed of
jewellery and one of the wen, having found a'maehete SOme

where in the house used it to beat Mariene Birown. 3She was




ferced to the ground and shot, she said, in her head, the
bullet fortunately for her, only grazing her skull. She was
thus able t¢ be alive to recount thesgse events.

After this first shot, there was a barrage c¢f shots.
All the men must have fired. Everycne lying con the floor was
shot, three of them fatally each of whom formed the basis of
a count in the indictment.

Ancther witness who lived tco tell the tale was
Michael rRoubinson. He too was well acguainted with the applicant.
The widow of Jeff Dixon did not know the applicant before and
it does not appear that shé was invited to attend an
identificavicn parade. Wone ¢f the witnesses to the incident
were acquainted with the other two gun moen.

The defence was zn alibi. 7The applicant, unusually
in thig jurisdiction, gave evidence on ocatch and called a
witness in supportc. He acknowledged that he kKnew both witnesses

Cii whose eye-witness account the prosecution relied and

-

asscrted that both were actuated by feelings of ill-will towards

C
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him. Iin the case of Marlene bBrown, he related a discussion
between hinself, Peter Tosh and the witness in whiclhh she
referred to him ag a "f...... liar and news carrier for
Peter Tosh, It seemed that the witnesses' brother while
driving Peter Tesh's car,; had been invelved in a niotor vehicle
accident and the applicant had brought this to the attention
of Peter Tosh. He also.explainea in the course of hisg
evidence, that althouch the relationship betiween himself and
this witness cooled, he nevertheless continued to visit and
eat what she had prepaied.

with regard to the cother witness Michael xobinson, the
applicant related thatv during his last visit to the Toshis

befcre the incident, he had been given $i,U00 by his




benefacitor who had also given Michael Robinson an amount of
$500. Robinsun was less ithan happy with his offering and
intimated that he was eniitled to more. But Tosh said that

he was not in funds at the time and suggested to Robinson that
he sheould contact him later. Peter Tosh further informed
Robinson that the applicant, who is alse called "Leppo,” was
his “bretheho” &11 of this made Robinson quite unhappy because
on the following ¢ay when he met Robinson and greeted him, he
received no rasponse.

The jury were reguired then to consider on the one hand,
the identificetion evidence of twwo of the eye-witnesses namely,
that of Marlene Brown and tnat cf Michael Robinson. Un the
other hand, they had to take into account the alibi of the
applicant and his witness. “The identirication evidence was,
in our view, nore than satisfactory. Witnesses and applicant
were known toc eacn other. The lighting was adegquate; tne
cpportunity for chbserving lenygthy, proximity for viewing the
applicant was close. So far as the directions oun the important
1ssue of identification of the trial judge went, no complaint
has been levelled by counsel for the applicant., We ourselves
are satisfied that the learned trial judge gave diyections which
wvere adeyuate, clear and accurate. The jury having rejectec
the alibi haa powerful evidence on which they were entitled
Lo return the verdict they did.

Learned counsel for the applicant put forward three
grounds to support his application for leave to appeal. We
set them outs
‘L. The learned trial idudye erred 1in

principle in refusing the applica-
tion that the caution statement of
the co-accused be edited. As a
result hearsay evidence was admitted

fter tne purpose of identifying the
appeilant,




“2. The inadmissible statement was
highly prejudicial to the
appellant and went tc the root
oi the case.

3. In the circunstances, notwith-
standing the trial judge's
direction in the summing up,
there was a distinct danger that
the jury was influenced by the
1nadmissible evidence in arriving
at their verdict."

The caution statement tc which reference 1s being made,
was provided to the police by the appiicant's co~accused.
That statement was tendered without any objection from that
co-~accused's counsel, who expressly stated (p. 170) that the
co~accused was entitled to htave the entire statement put in

ag part of his defence. bjection was however talien by

counsel for tue applicant to the last sentence in that state-

A

ment. He wis

()

hed to have that sentence edited cut of the

L

statement on the basis that "its prejudicial effect cutweighed
its probative value." The prejudice aifected the applicant.
The leavrned trial judge denied counselis objecticn and the
statement was admitted in its entirety. Those objections
form the basis of these grounds.

in the cauticned statement, the co-accused stated that
he did transport three men to Tosh's hocuse at the maierial
time. de had not known these men before and had been requested
by the watchman at his workplace to assist some of his friends.
These persons in turn asked him to take them to Barbican. He
mentioned the flurry of shocuing, the men retuining to his
van and his driving off and being warned to be silent. That
very night he learnt of the murder of Peter Tosh. He later
saw a photcegraph of a man in the Star newspaper - anda his
statement then continued -

M seesssewe.and I recognised the
photograph as one of the men who I
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"dreve in the van to Peter Tosh
house. He sat in the back. He
was the man who I saw with the
gun when we were coming from the
house. The name below the photo-
graph was Dennis Lobban otherwise
called Leppo.”

To this underlined sentence, counsel took obiection.

The practice of editing the statement of an accused
person wiich the procecution seek toe tender, is usually done
where the statement containsg an adieission of a previous
conviciion or shows othies metter reflecting on his character.
See foxr instance the observation of Lord Goddard, C.J. in

-

Turner v, Undexrwood (1948) 1 A1l E.R. 59 at p. 600.

Mi, Williams also referred us to Barnes & Qrs. V. R:

X

scott & Anor., v, ¥ (1%89) 2 All E.R. 345 where Lord Griffiths

L1

mace observations with respect to editing depositions. The
learned Law Lord said this at p. 313 -

"The deposition must of course be

scrutinized by the Jjudge to ensure

that it duves nct contain inadmissible

matters such as hearsay or matter

that is prejudicial rather than

probative and any such material shoula

be excluded from the depositiocn beforx

it 18 read to the jury.®
Again it is plain that the editing under reference, velates
to & deposition which affects the accused named theroein.

In the case where one co~accused makes statements
impliceting hig co~accused, we are not aware of any rule
requiring a trial judge to edit such a statement. Indeed; in
our judgment, it weuld be wholly unfaii to the maker of the
statenent who would be entitled to have the statement in its
entirety placed before the jury. A trial judge has an undoubted
cuty to ensure a fair trial but that cannot mean fair to one,
and unfair to a co-accused. His responsibility is to both.
We have already observed that defence counsel for the co-accused

in the instant case, intimated that the whole statement was



necessary for hiz defence, and provided reasons therefor.
We fail to see how the learned trial judge could have acted
otherwise than he did. Ve think the principle is

conveniently set ocut in the head note in R. v, Gunewardene

35 Cr. kpp. R. 8L -

"Where a prisoner has made a stateigent
implicating a co-accused who is tried
jointly with him, it is the duty of the
Judge te impress on the Jjury that the
statement 1s not evidence against the
co-prisoner andg nust be entirely
disregarded for that purpose; but
councel for the prosecution, in putting
in the statement, is not under any duty
to selecit certain passages and leave
out others.®

The duty cof the trial judge in these cilwvcumstances is, we
emphasize, (0o lmpress upon the jury that the statewent
implicating the co-accused is to be entirely disregarded. In
ouvr view, the learned trial judye discharyed his responsibility
correctly anu with the utmost fairness. He directed the jury
in these tcrms - (at p. 366) -

B o eosewassescdin Darticular, I must warn
vou that the statement of the secona
accused which was admitted in evidence
and read to you, it was tendered and
adnmitted as evidence only against the
maker, that ig, the seccad accused, and
at no time was it evidence against this
accuseu nan, and I am geing to tell you
to discard that statement entirely.

In no way can it be used to
further the case for the prosecution
agoainst this first accused man. Foryget
entirely thot you heard that statement.
Mothing from it, nothing said in it
must colceur your judgnent against chiis
accused man. There ig nothing that .
wes said in that statement that can be
used by you against this accused wan,
now sitting in the dock. ¥ waunt that to be
very clear and ior you to bear it in
mind, "

We are satisfied that those directions cannot be

faulted., This is not a situation where eviaence was wrongly

admitted and the guestion is therefcre whether that



itnadmissible evidence turned tie scales against the applicant.
The statewent oi the co-accused was admitted in proof of the
prosecution's case against that co~accused, and the judge was
conistrained to leave both the inculpatoury and the exculpatory
portion foxr the jury's consideration. &t all events, we cannot
agree with Mr. Williams that the portion of the evidence
implicating the applicant, tipped the scales against him, Iin
our view, and we repeat - a powerful case was made out ayainstc
the applicanc which fully suppeorted his conviction on each ot
the three counvs of murder. In the resulc, we came o the
conclusion that there was no imerit in the grounds avgued pefore

us .



