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MORGAN, J.:.:

in the Caircuit Court Division of the Gun Court hela
ir Lucea, Hancver on the Zlst IMebruary, 1989, before
Pitter, J., sitting with a jury, the appellant, fForris Miller,
was conviceed on an iandictwent which charged him with marder
and sentence of ueath was i1mposed. His application for leave
to appeal against that conviction and sentence was neard on
the 1Uth October, 1290, wihen it was treacved as the heailing
of the appeal.
The inerdaent from which tnis charye arose occurred
on tie evening oi the ¢th December, 1988, at Middlesex,; a
<;/ district in the parish of Hanover. %here the appellant, the
deceased kustace hdMalcolm, otherwise called "Culture® and two
eyewicnesses, Beverley and Sonia Samuels, lived in the same
house with e¢ach occupying separate vooms. That evening,

Beverley, sonia and the deceased had dressea themnselves



prepar«tory w0 goiny out on the sireer, Because it was dusik
anc¢ the area on the lane through which they were about to
travel was bad, Beverley haa a lighted terch in her hanu anc
so was able to see what cccurred. Tne deceasea was standing
in the yarda when the appelliant, aiter a fraiendly nail to each
other, entered andé went to his room, which adjoins a verandah.
ihe deceased followed, stood at the docorway and addressed

the accused, “poivris, you unabh tap o inna mi room? Weh you

o inna ml rooin ¢go tiroubis mi tings fah? Whe you noh stop

goh into mi roow and trouble mi things?". YThe accused said
words which wese not heard ana then rushed at the ceceased
and grabbed him. He then pushed the cveceased on to che
verandah. ‘The deceasea movea backways as if to get away,

but was held again anda pushed into a coxner when the appellant
pulled something from his waist in a quick motion and

plunged his hand towards the deceased who exclaimeda, "A stab
you stab me RKippo? You stab me you know". The appellant

was seen to pulli a knife from the body of tne deceased and
the sound of the bilood ygyushing from the deceased frightened
the girls, wine hastily ran away.

‘‘he police arrived at the scene withan forty-~five
minutes, received a report and apprenended the appellant the
following morning wizile he was travelling on a miiibus witch
a travelling bag o Montego Bay. In the bag was a plastic
bag with vegetable matter and a woocden nanale cook-knife
with what appeared te be bloodsvains on the handle.

when the post-mortem was periorimed by
Dr. Myatt San, he found a clean incised wounc on the left
side of the chest, the left ventricle cf tne heart was cut
1 3/4 inches long and in his opinion deach was due to

card.ac tamponade as a result of injuries to the heart.
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The accused made & statement from the dock and said

that the deceased had cut him with o knife while wrestling.

The knife f2ll and as the deceased tried to retrieve it, he

stabbed the deceased in defence of himself,

The appellant thus raised the plea of self-defence,
However, the issue of provocation clearly arose on the Crown'sg
case,as the evidence unfolded that the reaction of the accused
came lmmediately on the words of accusation of theft made by
the deceased.

Counsel for the appellant was granted leave to argue
the single supplenentary grounds

"The Leazrned Trial Judge failed to give
adeguate divections to the jury on the
specific defence of Manslaughter in

that (a) the jury having made it
pellucidly clear after retiring for the
first time that they needed a full undei-
standing of Manslaughter the learned
Trial Judge thereupon failed to repeat
and explain to them the elements of
legal provocation and in addition
incorrectly and inadequately directed the
jury that the only evidence they coula
possibly consider as amounting to provo-
cacion were the words ‘Man wey you go in
a ml ropm go trouble me things fa' when
tneve was other evidence which could
poesibly lead to provecaiion viz ‘that
the accused wan was cul on his hand by
4~he; deceased and thait afterwards the
deceaseu was going for the knife which
wazg on the floor!'.”

The circumstances which guve rise to this complaint are as
follows: The learned trial judge, in his summation of the
law, diirected them %o the elements and effect of intention
and legal provotation thus:

“A delibera*—h and intentional killing
aone as a result of legal px ovocation -
remember crown counsel spoke Lo you
aboyt that and & will come to that in
cetails -~ is neot iurder. It would
reduce the charge...If you find that
the accused man stabbed the deceased
and at the time of the stabbing, the
deceased had no knife at all, was
never in any possession of any knife
at the time and you reject what the
accused man 15 s&ying, you say you
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He later gave

....;.'é_.
"don't believe @& word that he is saying,
you don't believe his story, but on fhc
evidence coming from tihe prosecution
case, you find that he was provoked 1nto
killing, into acting the way he did,
then that would reduce the charge from
murder to manslaughter. In that case
if you are satisfied and feel sure
about it then you may return « verdici
of guilty of manslaughter.”

4

them & full divection on the law of provocation.

AL the end of the summation, in summarizing the

verdicts which

were available to them, he saild in parts

"1f, however, you find that at the time
when he ztabbed the deceased he woas acting
under legal pr7bCuthu - and remember

I told you what is legal provocation -
then it would reduce this charge from
murder vo cone of meanslaughter.”

The 3jury retired to consicder their verdici and returned after

ten minutes witli a split decision. The judge enquired if

there was any area in which he could assist and the foreman

replied:

The learned tri

virg

ihe manslaughter part of it, everybody
didn't get the full understanding albbout
manslaughter.” [Emphasis supplied;

al judge then dutifully re-stated what

elements ancuhted bo murder and, alsc, to an acquittal and

continued:

Mr.

from the jury

"if you reject his defence of self~
defence; if you find that he wasn't
acting under any self-cefence,; that

he wasn't acting under provocation,
then it would be open to you to

return & verdict of guilty of murder.
However, if you reject his plea of
self-defence but you find that when
he stabbed the accused (sic) man he
was acting ndcr provocaticn, ithen
you recurn a verdict of guilty of
nanslaughter, and remember what I

told yuui huL legal provecation 1is,
and the possible evidence that you
can consider to amount to provocation;
that is ¢he evidence of the accused (sic)
man saying, 'Man wey yu go in a mi
room g6 trouble mi things 1a’

Hines subnitted that after this clear reques:t

the learned trial judge said nothing in ampli-~

fication or explanaticn of the law of provocation.
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Counsel for the Crown submitted that the judge had

interpreted the guescion o mean rthat what was required was
how could they find a verdict of manslaughter and in choge
i

clrcumstances hils further cirections were adeguate.

Tvois eppavenit to us thao che jury obviously did
noe understand che directicas on provecation and whot they
now rveguired wis a further direction or the law of provecation
which was the aspecc of the cisc which could give rise Lo
a veraict of manslaugiier.

Such instructions, as the lzarned trial judge jave
thercafier, were singularly unhelpful in thels problen.
unusual reguest reguireu a full cxkplanation again of
what is legal provecation and cvhe thr e elements which they
shceuld look fox to finc it; the provo ative ach, the losc
of self-control and the immediate rataliation, how they arcse,
theisr effect and how they coula tvead them. This was not
aone anG the julors retlced to the jury-roowm still ignorant
of ithet aspect of the law, n those ircumstances, e feel

jurors coull not have appliec thellr minds nor could

vave given full consideration o he issue of provocacion
as o whethor oy not Lt aroge in the c.ge, and, if it did
whetheo it achracted | verdict of manciaughter.

je £ind that there ig merit in the submission of
counsel for the applicant azs the issd@ cleaxly wrzose cn the

Crown's case. We arc unadle to say, ‘n these ciicumstances,

that the jury, properly dirccted, world necessarily have cone

.

to the same conclusicon. Fur these reasons we allowed the
appeal, set aside the verdlct of murder, cutered o verdict

a sentence of twelve




