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L) ' CEREY, J.i.:

The applicant, a juvenile at the tiwe of the
conmizsion of the chargye of murder preferred against him,
was convicted in the Home Circuit Court before Ellis, J.,
and a jury after a trial between 1ist and znd June, 1988,
and was sentenced on l6th June, 1988 to be detained during
the Governor General's pleasure. ©On 26th February last,
we refused the applicatioh for leave to appeal and promised
to put the reasons for ocur decision in writing and hand these

down at & later date, We now do so.
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The case against the applicant rested firstly on
the visual i1dentification evidence of the victim's widow
to whoem he was a perfect stranger but who pointed him out
ac an identificetrion parade held szome three weeks after the
murder. ‘I'he victim, Major John S$t. Lennis, was shot to
death by one of three men who prior to breaking into the
8t. Dennis' house, fired a number of shots thereat, one of
which found its mark in the region of Major St. Dennis'
groin. Mrs. St. Dennis identified this applicant as one
of the three men who eventually entered her house and
robwed her c¢f & number of articles including her wedding
ring which she handed, she said, to this applicant. In
all, the applicantv and his confreres were in that house
for appreximately two hours. During that time she was
marched all over the house while the robbery was carried
U,

The prosecution case also rested on other circum-
stantial evidence which placed the applicant and two cther
men in the vicinity oi the crime shortly after its
perpetration., This evidence was provided by two witnesses,
viz,, budley Chambers and Violet kcEwan who said they knew
the applicant and recognised him. Indeed, a firearm was
brought into play by one of the men which resulted in
Miss McEwan being shot.

The defence was an alibi, that he knew nothing about
the matter and that he was!a juvenilevof the agé-oi 15 years

Mr. Morrison in his usual economic style sub-
mitted firsvly, that the directicns of the learned trial
judge on the issue of identification were inadequate in that
he failed to relate those directions specifically to the

evidence in the case and in particular he failed to take




the Jjury thrcough that evidence with a view tou identifying
its strengine and weaknesses against the background of his
general warning.

Mr. Bulgin responding on behalf of the Crown,
submitted that the learned trial judge's dairections on the
cruclial issue were not only adequate but were related to the
evidence of lirs, St. Dennis.

It is plain that the gravamen of Mr. Morrison's
submission is the adedguacy of the warning given by the trial
judge, nut the absence cf cthe warning of the dangers inherent
in vigual identification evidence. ‘“he adequacy of the
directions will depend on the particular facts and circum~
stances of the identification issue. In the instant case
the applicant was in the house for & considerable length of
time. The lighting in the hcuse during the material time
was bright. The applicant was in close proximity during
her ordeal. These factors were pointed out by the judge
who identified the weaknesses in the evidence by adverting
to the fact that she did not know.the applicant before that
night, that she saw him under circumsiances of stress. Then
the learned trial judge issued & caveat -

"Even in thiose circumstances, Mr. Foreman
and ltembers of the Jury, persons can be
nistaken, so you have to be careful in
examining the evidence on that score, to
see 1f yvou are satisfied that all the

civcumstances of good identification in
the room was there,”

in the concluding section of his directions, he
returned to the theme of the possibility of error on the
part of Mrs. St. Dennis. He then warned against being
impressed by honesty because an hcnest witness can as well

be mistaken. He expressed himself thus at page 53
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“Remember, though, that when you are
talking about identification it is not
the impressive testimony of a witness
that you are trying to find. it is the
truth and the correctness of the
identity. although Hrs. Bt. Dennis
tells you that, 'l am certaein this is the
person’, you still have to examine that
in the light cf the c¢ircumstances cf the
identification, because identification is
crucial., People can make mistakes. So
you look ot all those circumstances.”

in our Judgment, the jury could not fail voc under-
stand that they had to ccnsider the facts and circumstances
of the identification as related by pHrs. St. Dennis. They
had to bear in mind also that although she had ample
opportunity for observing the applicant having regard to
the evidence, nevertheless, her evidence should be viewed
with care because honesty should not be confused with

accuracy. See R, V, Cameron £.C.C.ii. 435/88 (Unreported)

dated 23rd Cctober, 1989. This ground, therefore, fails,
There were iLwo other grounds filed and argued,
which were in the following terms:

“2) That the learned trial judge erred
in law by his invitation tc the jury
to treat the evidence of idencification
of the accusea aiter the oiffence had
been committed by kr, Dudley Chambers
and kiss Viclet McEwan as evidence
which was capable of strengthening the
evidence of Mrs. Florence St, Dennis:

3} That the Jjearned trial judge erred in
law by failing to caution the jury as
to the prejudicial

1 effect of the evi-

dence cf Mr. Dudley Chambers and

Miss Violet McEwan and to remind them

that they were concerned only with the
offence of nmurder.”

The basig of these grounds was the following directions of
the trial judge, wihich appear at pages 92 and 93:

“When you look at the Prosecution's
case, remember what I tell you about
the things apout common design and the
circumstantial evidence. When you are
exaimining the pliece of circumstantial



"evidence from Dudley Chambers and
McEwan, what they are saying is

that, 'Yes, shortly after we saw

Roco near to this place.' When

you put that and combine 1t with

what Mrs. S5t. Dennis says, 'Yes,

this is the man who was in the

house, ' they are placing or

ussisting to place Roco in the

premises or in the arca and

lirs. St. Dennis is sayiig, ‘'Yes,

he was cone of the men,® common sense
will dictate to you or could dictate

tc you that persons finding themselves
50 near to this thing could be the per-
sons who did this type or thing to
people who they saw on the road, namely,
shocting at Dudley and kcBwan. This is
circumstantial evidence. Remember the
circumstantial evidence iaust propel your
thinking tc cne direction. in this case
the circumstantial evidence of Chambers
and McEwan will not say that these are
the persons by itself, won’t tell you
that 1t is the person or Roco was one of
the persons in Mrc. St. Dennis' liouse.
You have tc look at their evidence in
conjunction with what Mrs. Yt. Dennis
says with the identification.”

The jury, argued Mr. Morrison, should have been
warned that the evidence of Dudley Chambers and
Violet McEwan ought not to have been taken incto account in
deciding whether they couid rely on the visual identification
evidence of Mrsz. 5t. Dennis. He suggested that the pre-
judicial effect of their evidence clearly cutweighed its
prcbative value. Counsel for the Crown contended for his
part that the effect of the trial judge‘s directions was not
to convey the impression that the evidence of the two
witnesses sctrengthened that of the victim's wife. Further,
the defence was an alibi. Finally, he pointed to @ specific
warning in this regavd which the learned trial judge issued.,

He said at page $5:




"Remember that when you loock at
~ Dudley's evidence that does not
say that Rocko is guilty of any-
thing, you know, All pudley
Chambers is saying so far is,
"Yes, I saw him arcund there'.¥

That direction, #r. Bulgin maintained, would have disabused
the jury of any prejudicial view of the evidence. It should
be pointed out that Mr. Morrison was not unaware of this
direction but was of the view that it had been eroded by the
later directions set out earlier in this judgment.

Ve do not, nowever, think Mr. Morrison's submissions
are well founded. The eifect of the evidence of
Dudley Chambers and Violet McEwan was indeed to corroborate

the identification evidence of Mrsg. St. Dennis and tuo

-negative the defence of alibi put forward by the applicant.

The coincidence of the applicant's presence in point of time
and place was a matter of significance and relevance. The
vioient conduct of the applicant when he was seen by the two
witnesses, was all part of the circumstantial evidence linking
the applicant with the crime. We have not the least doubt
that the trial judge's directions were appropriate, clear, and

adequate.

For these reasons we refused the application

for leave to appeal.



