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BEFORE: THE HCKN. MR. JUSTICE CAREY, J.A.
THE HON. MISs JUSTICE MORGAL, J.A.
ThE HGW, ki, JUSTICH GORDOK, J.A. (AG.)

REGINA vs. BERKJARIN RELL

Application for leave to appeal

Miss Carol malcolin for the {rown

(ctober 8, 1990

MORGAN, J.A.:

Tne applicanc was convicted oif illegal possession
of a firearm and shooting with intent in the High Court Divi-
sion of the Hanover Gun Court on the 30Uth May, 1%¢8, and
sentenced co ten years impriscnment at harae labour on each
charge, He now appiies for leave to appeal his conviction
and sentence.

The short facts are that Patrick Miller was asleep
in the house of his step-~father, Albert Levy, when the appli-
cant knockeda at the door. He was told that Levy haa left
instructions that he was to remove unis clothes and shoula
not return. ‘the applicant became awvusive, entered the rcom,
took out his clothies, went outside but returnea to the closed
door and dared Patrick iiller vo come outside. ©n going out,
miller saw the applicant with what appeared to be a "long
gun" secreced in one foot or a pair of pants. He ilmmediately

ran and when about ©ix yards away, heard an explosion,
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Wotwithstanding this, he ran back guickly to the applicant
and grabbed him., Thereupon the applicant stabbed him with

a inife and left. Pacrick killer then looked for and found
the spent shell which he tock to the police at kamble Police
Station and made a reporit. The police visited the scene,
retrieved pellets and later went to the home of tie applicant
where they tound & pair of pants with holes in i1t. Un exami~-
nation, the pallistic expert found gunpowaer residue in the
left front ley of the pants, which, in his opinion, was
deposited through tne muzzle of a firearm which he believed
to be a home-made hanagun, He also found that the firearm,
from which the pellets were fired, was of the same type.

The defence was in the nacure of an alibi - thac
because of & fuss with Mr. Levy, who threatened to do him
“a displeasure”, he had left the premises on the lst July,
some four weeks prici to the incident, had not returned and
tnat this chavge was occasicned by malice.,

Ydentification was the main igsue. The learned
trial judge alerted himseli o all the areas in proof of
identification and in particular to the fact that they knew
each otvher welli; he knew his voice when he spoke; that the
applicant went intoc the roowm, where killer was, to remove
his clothes and Miller had¢ seen his entire body.

But the Crown's case did not depend wholly on
visual identitication but also on other evidence, viz. the
ballistic report which showed that che pellets exhibited were
of a type used in a firearii which produced gunpowder deposit
as was found in a leg of the pair of pants found at the
applicant‘s home.

Having carefully examined the record, we can find
no reason to interfere with the verdict or sentence at which

the learned trial judge arrived.
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The application for leave to appeal is refused,
and we order itlic sentence to commence on the

30th August, 198&.



