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WHRIGHT, J.5h.:

On October 1, 1990, we treated the hearing of the
application for leave to appeal as the hearing of the appeal.
The appeal was aliowed, the conviction for murder guashed,
the sentence set aside and a verdict and judgment of acguittal
entered. As promised then, we now put our reasons in writing.

Resulting from an alleged incestuous relationship
Letween the appellant and nineteen vear old Enid Stewart,
who claims she is his daughter while the appellant contends
she is his step-daughter; a beby boy was born to Enid Stewart
on the 3rd day of June, 1988. The death of this child is
the subject-natter of the murder charge against the appellant
on which he was convictea in the &t. Catherine Circuit Court
on May 24, 1989, and sentenced to death.

Far from disputing the relationship and the resultant
pregnancy, as well as other acts of sexual intercourse during

the pregnancy, the appellant readily adamitted them. Indeed,
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he said he was looking forward to the bkirth of the child -~
"pretiy everlasting little baby". Dut, whether or ncit he
gave that account to meet the motive attributed to him for
strangling the baby to death; that is not where the mischief
in the whole proceedings lay.

The mother's account was that she was alone at
home when ahe gave birth and that the baby was on the bed
cry:rng when the appellant, wito had been at work, came home
¢¥ lunch, entered the room where she and the baby were.
Upon seeing the bhaby, he asked what was that and upon
veceiving the obvious answer he responded "L nuh fi me
pickney this, him favour Drummond” {i.e. the mother's
enmployer). The mother protested that it was his child where-
upon he is alleged to have said "Bettcer a kill it" and
having so said he pushed the mother away and "squeezed the
neck of the baby®. Froth came from the nose and mcuth of
the baby. He tried to qguell the mother's crying and then
put the baby into & blue "scandal bag" and before he
returned to his work,he directed his son David to bury the
baby but David did not cbey him.

ile was recalled to the home by a neighbour,
Joycelyn Williams, whose daughter discovered the bag and its
contents undei the cellar of the house wherxe the appellant
had¢ put it. Joycelyn Williams counselled/ﬁhat the baby be
taken to the hospital but he counteredméhat that would serve
no purpose because it was dead already. Thereafter, he dug
a hole and buried the buaby near a pig-~pen at the home. But
before leong, the Police were alerted and visited the home.

Conflict on the real issue in the case, namely,
the cause of death of the child began to emerge. On the
mother's account when she saw the Police approaching and
informed him he said “4ll me have f£fi tell them say the beby

born dead". To this, she made no response.
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fler account was challenged in crosgs-examination.
She denied the suggestion that she nhad told her father that
sne was standing when she felt the pains and that the baby
dropoed on the floor. However. she ayreed that the appellant
did bring her warm water to attend Lo herself. Zhe revealed,
also, that the Police did arrest her as well as the {father.

Contrary to the testimony of the mother that she
was at home alone, her two sisters, Ida Stewart and
Yvette Stewart, testified that they wese ot home. Indeed,

Ida'’s evidence was that she observed {hat the mother's "belly
draw down"and that she looked sick. HRHeither of the sisters
saw the baby alive.

Detective Sergeant Andrew Burrell said that after
receiving a repcrt hie visited the home pn June 3, 1968, and
told the appellant that he was informed that his daughter
had given birth to a c¢hild and that he had killed it. The
appellant responded, "Nothing like that sir®. The body was
disinterred and replaced in its shallev grave. The appellant
and the mother were boith taken to the Pplice {tation where
the officer cautioned the mother and told her he did not
pelieve her account of <he baby's death, viz., that the baby
¥

was horn dead, wheceupon she said, "You yighi, sir, papa
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sgueeze the neck ana ml tell him not to do it". Cautioned

fot)

and asked why he had killed the baby, the appellant is alleged
to have said, "I the disgrace mi try fi cover up so me bury
it. Me never kill it, it bern dead®.

Accordingly, at the end of the prdsecution’s case;
the cause ci death was not, by any means, & settled issue.
There was no medical evidence in the case. The officer said
he was unable to secure the attendance of the pathologist.

Yet the bedy was not preserved. Some six months later, to

wit, on January %, 1989, the skeletzl remains were exhumed,
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but to no purpose. The critical issue apparently escaped
everyone's notice and so the appellant gave swern evidence
in support of the defence adumbrated in cross-exzamination
relating to the baby's death, namely, that the mother had
tolc nLilm that she was alone at home a* the time of birth

and that the baby had dropped on the floor where she saw

[

by the time she to look after herself and spin
arcund®. Further, he said hie had nci succeeded in getiing
the mother to arvtend & pre-nztael clinic. Also, he denied

telling whe movher to tell the Police that the baby was

"

The only ground of appeal argued was Ground 2,
which was as folilows:

"Further or alternatively, the
witness, Enid Stewart, was
clearly a witness with an
interest to serve by giving
false evidence against the
applicant and that particu-
larly in the circumstances of
this case wheie there was no
independent evidence as to

the cause of ceath, the Learned
Trial Judge evred in failing

to warn the jury of thie danger
of acting on her uncorroberataed
evidence. "

m

The ground of appeal is self-explanatory and is supported

Ly the decis.on of thie Court in B v, Lincoln Golding

{unreporteq; w.C.C.A. 134/63, deliverea on april 71, 1%sb.
Counsel for the Crown readily admitted that tlie warning

contenuded for was desirable and had not been givern.

™

i the evidencs, the issue of the cause ol death
was strictly & matter of the credit of Enid stewast, who
Wwas the only witness to testify that tne baby was born
alive. impeaching her creait is che account she gave the
Police, thou¢h she subseqguently sougnt to retraci it

in the end, tne jury had two inconsisteni accounts on this

vital issue emanating from her. XEui there is another aspecu
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of the case which lendas grounc to the complaint. ‘‘he police
had charged the wother with rncest ag weil and Lt ic obviocus
that she was being rehabilitated, even if unwittingly, by
the learnec trial Judge when, at page 7Z of ithe record, he
told tlie jurvs

whe ofticer gaid she

Was srvested foin incest; she wag
MOT B0 s LOr the murder of che

chila, waetl she was arresc for
was for incest anc he was asked

why and ae gaia he did not vhink
she contributes to the death of

the c¢hild s0, 2¢ is not a guestion
of her coming here to tell a lie

o save hey skin. The officer
never arrvested her for marder, what
he avresteda her for was having sex
withi her father, bear thacv in nind.”
CEmphesis supplied |

¥t coula faivly be contended thec tie porition underlined

virtually concluded ithe issue against the gppelillant in circum-

svances where there was ne independent prooi that she had

given birth to & live child. Then, tcoco, what effect would
the criminal charce preferved against her procuce on her

mind in dealing with the deaitn of the child? Further, assuming

that the child was born alive, it ignores the very relevant
iscue of posit-partum trauma wihich the law recognises in
Geuling with the death og a child under the age of twelve
months acv tie hand of or wue to an omicsion by the mother.
section 75 of the Offences hgeinst the Perscn Act staces

as folliows:

(1) where a wemen by any wilful
1 omission causes the cdeatn of
her chila being a chila under the
age of twelve months, Luc at the
vive of cho act or omission the
balance of ey mind war disturbed by
reason of hev not havaing fulily
recovered from the elfifect of giving
birith te the child or wy cfeason of
the effect of lactation conseguent
upon the birth of the child, then,
netwithstanaing chat the caircun-
stances were such that but for this
Avt che cifence would have amounced
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“to murder, she shall be guilty of
felony, to wit, of infanticice, and
may for such ovifence be dealt wich
and punisheu ag if she had been
gurlty of the offence of nmanslaughter
of the chila,

{Z} Where upon the trial of &
woman for the murder of her child,
being & child under the age of
twelve months, tne jury are of
opinion that she by any wiiful act
Cr omission cauvsed its deati, but
that at the Lime of the act or
omission the balance of her mind was
disturbed by reason of her not
having fully recovered froiu the
efiect of giving b.rth to the child
or by reason of the erfect of
lactation conseguent upon the birtch
of the child, then the Jjury may,
netwithstanaing that tihe circum-
stances were such that but ror the
provision of this Act they might
nave returned a verdict of murder,
return in lieu thereof a verdict of
infanticide.

{3) WRWothing in this section
shall affect the powexr of the jury
upon an indictment for the murder
of a newly~born child to return &
verdict of mensleughter, or a
verdict of guilty but insane, i a
verdict of concealmeni of biuth,
in pursuance of section 74.
(i‘,‘) GOOBQUOOOOBOODQUQOQOOOO‘i
The relevance of tlie provisions of the section to the isgue
under discussicn is that the law recogiuises thac there is
such a factor as the balance of the mother's mind being
disturbed as a consequence of parturition with tragic
conseqguences tc the new-born. The jury was left in the dark
about this,

'“he evidence of Devective sergeant Burrell tiat
the appellant szid he was "trying to cover disgrace” is
counter-belancea by the parallel consideration that the
mother could also ke trving to avoid the disgrace of having
to live with a child which is at conce her son and brother!

The position, therefore, is that at the end of

the prosecution’s case the evidence wag rathsr tenuous and,




P

-7

having regard to the serious nature of the chafgep ought
properly to have been withdrawn from the jury. But, not
having adopted Lhai courte, then the learned trial judge
cught to have placed before the Jury ithe matters which we
have highlightea, in addition to giving the relevant warning
¢ enable a proper assescment of the evidence to be made.

in failing so to <o he erred as complained of in the ground

of appeal. Hence our decision as stated before.




