J A M A I C A

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

FULL COURT OF THE SUPREME COURT
SUIT NO. M.141/93

BEFORE: The Hon. Mr. Justice Patterson
The Hon. Mr. Justice Ellis
The Hon. Mr. Justice Smith

ROV.

Surerintendent E.A. Rose
The Commissioner of Police

The Attorney General for Jamaica
Ex Parte Zerica Griffiths
Garth E. Lyttle instructed by Garth E. Lyttle & Company for Applicant

Lennox Campbell instructed by the Director of State Proceedings
for Respondents.

January 20, & March 10, 1994

PATTERSON, J.

The applicant Zerica Griffiths, was dismissed from the
Jamaica Constabulary Force with effect from the 1lst October, 1993.
She had been a woman Constable for three years and four months
prior to her dismissal, and was stationed at Port Antonio in the
parish of Portland.

On Friday, the 11th December, 1992 an Inspector of Poliée
ordered her to perform escort duties, but she bluntly refused to
do so. The matter was reported to the Commissioner of Police who
preferred three charges against the applicant and ordered an investi-
gation with a view to her dismissal. The Commissioner of Police
appeointed a court of enquiry consisting of one person dMr. C.A. Rose,
Superintendent cf Police, to enquire into the matter. On the day
appointed for the hearing of the enquiry, the applicant appeared
before the court of enquiry and pleaded guilty to all three charges.

The result of the enquiry was reported to the Commissicrer of Police,



and by letter dated September 22, 1993, the applicant was dismissed
from the Jamaica Constabulary Force. The lektter of dismissal reads
(;\ as follows:~
)

"CONFIDENTIAL"

THE JAMAICA CONSTABULARY
OFFICE OF THE COMMISSIONER
101 - 105 OLD HOPE ROAD
KINGSTON 6.

September 22, 1993
)
(,, No. Al9/G842

Woman Constable Z. Griffiths
c/o Superintendent of Police
Portland.

Be informed that you are dismissed from the Jamaica
Constabulary Force with effect from October 1, 1993 ccnsequent
on the findings of a Court of Enquiry which investigated disciplinary
charges preferred against you. The Court of Enquiry found that
your conduct was improper and the charges proven. The Commissioner
of Police confirmed this and has directed that you be so dismissed.
The charges were:-

(/} Charge 1. That you being a member of the Jamaica Constabulary
’ Force conducted yourself contrary to the Discipline,

Good Order and Guidance of the Force by being disres-
pectful to your senior in rank Inspr. L.E. Glennie,
when he warned you for escort duty to Forte Augustus
Prison, St. Catherine, you replied "I dcn't think
I will be going anywhere. I am not going anywhere®,
at or about 11 a.m. on Friday December 11, 1992 at
Port Antonio Police Station in the parish of Portland.

Charge 2. That you being a member of the Jamaica Constabulary

Force conducted yourself contrary to the Discipline,
Good Order and Guidance of the Force by disobeying
a lawful order given you by Inspr. L.E. Glennie to
wit: Woman Constable Griffiths ycu are to report in

Yaat the Guard Room cf the Pourt Antonic Police Station

"/ now and prepare prisoner Sharon Corney to be taken
to Forte Augustus Priscn now, and ycu will be the
escort, failure to comply will result in disciplinary
action being taken against you", at cr abcut 11 a.m.
Friday December 11, 1992 at Port Antcnic Police Station
in the parish cof Portland.

- Charge 3. Ccnduct ccntrary to the Discipline, Good Order and
Guidance of the Jamaica Ccnstabulary Force in refusing
to perform escecrt duty, escort of female prisconer
Sharcn Corney tc Forte Augustus Prison, St. Catherine
at ¢r about 11 a.m. on Friday December 11, 1992 from
the Port Antcnic Police Station in the parish of
Portland.




Should you therefore desire to apply for reference of
your dismissal to the Privy Council in accordance with Requlation
42 (1) of the Police Service Requlaticns, 1961, (i.e. TO APPEAL
THE DISMISSAL) vou have fourteen (14) days from the receipt of
this notice within which you may do so. Your application together
™ with the grounds of Appeal should be submitted to the Commissioner
(:// of Police through the Divisional Officer, Portland.

{Sgd.) ?2?
Commissioner of Police"*

It does not appear that the applicant exercised her right
to apply for a reference cf her dismissal to the Privy Council.
Instead, she sought and chtained leave of the Supreme Court to
apply for an crder of certiorari to quash the decision of the

<;) Ccmmissioner of Police. Her application to this Court by moticn
was dismissed, and as promised, I now give my reasons for so doing.

The applicant sought relief on three grounds, namely:-

(1) That the Court of Enquiry established by the Commissioner
of Police under Sections 47 {2), 48 (2), 55, 57, 58 and
59 of the Police Service Requlations, 1961 comprised
a President only without Members was improperly ccnsti-
o tuted and therefcre had nc jurisdiction to accept the
plea of quilty and therefore could not properly advised
the Commissicner to punish the Applicant.

(2) That the offences for which the applicant was dismissed
are classificd as non-dismissable cffence and fall
uncder Section 46 Part 1 ¢f the Second Schedule of the
Police Service kegulations, 1961 and therefore such
dismissal was in excess of the jurisdicticn ¢f the

(“\ Commissicner ¢f Police and therefore void.

(3) That the trial of the Appiicant by one Ccmmissicner
of Police pursuant tc Section 47 of the Police Service
Regulations, 1561 and the dismissal by the other is
wrong and therefore void."

In arguing the first grcund, Counsel for the applicant

contended that the intent cf regulation 47 of the Police Service

Regulaticns, 1961, is that the court of enquiry must be comprised
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of a president and at least one other member, and although that
regulation may not expressly say so, by implication (as borne out
in requlations 48(2), 55, 57, and 59) other 'members‘’ are required
to sit with the president.

The procedure to be fcllowed when proceedings are instituted
against a Constable with a view to dismissal, is prescribed by
regulation 47 of the Police Service Regulations 1961. Regulation
47(2)(c) empowers the Commissioner of Police to appeint a court of
enquiry " (ccnstituted as uncder sub-paragraph (b) to enquire intc
the matter." Sub-paragraph (b) provides that the court of enquiry
constituted thereunder shall consist "of one or more persons (who
may include the Commissioner, or other Officer)”. I am of the view
that these provisions are clear and unambiguous, and there can be
no doubt that the court of enquiry, appointed by the Commissioner
of Police and consisting of one person only, an Officer of the
Jamaica Constabulary Force, namely, Mr. E.A. Rose, Superintendent
of Police, was properly constituted in accordance with the relevant
regulation mentioned above. The fact that mention is made in the
said sub-paragraph (b) and in other succeeding regulaticns tc "members
of the Court” dces nct, in my view, alter or detract from the
clear provisions of regulaticn 47 nor do references to the "president"”
cf the Court assist the arguments put forward by Counsel. The regula-
ticns must be read in light cf Sec.4 of the Interpretation Act
which prcvides that (in requlations such as these), "unless there
is something in the subject ¢r context inconsistent with such
ccnstruction, or unless it is therein ctherwise expressly provided
sesoe (b) words in the singular include the plural, and wocrds in
the plural include the singular." I saw no merit in this ground.

I turn ncw to the seccnd ground argued by Counsel. The Pclice
Service Requlaticns, 1961 Part V, sets out the general provisions
gcverning discipline in the Force, and provides that:-

"32(1) Any repcort of misconduct on the part

¢f member shall be made to the Commissioner

and dealt with under this Part as socorn as
possible thereafter.”




A distinction is made between disciplinary proceedings taken against
a member of the Constabulary Force of or above the rank of Inspector
and a member below that rank, e.qg. a constable. A distinction is
also made between charges of misconduct which are not so serious
and do not warrant proceedings with a view to dismissal, and those
which warrant proceedings under regulation 47 with a view to dismissal.
Charges of misconduct which are classified as minor offences, are
specified in Part 1 of the Second Schedule tc the regulations, and
those offences may be cdealt with summarily and do not warrant
dismissal. But charges of misconduct may be so sericus that they
attract proceedings with a view tc dismissal, and the prccedure tc
be adopted in such a case is set out in regulation 47. The charges
in the instant case were preferred with a view to dismissal, and
the applicant was so infcrmed. She was not tried summarily; the
procedure followed was in acccrdance with the requirements of regula-
tion 47. The applicant pleaded guilty to all three charges preferred,
and while it may be argued that the first charge could be classified
as a minor offence, the cther twe charges are sericus indeed. The
Constable was not only disrespectful tc her senicr in rank, an
Inspectcr, but she flatly refused to carry out his lawful crder
and to perform duty that she was bound tc¢ do. If law and order is
tc be maintained, then we must have a disciplined constabulary force,
and it is best tc weed out at an early stage, thcse whe are not
willing to abide by the tenets of the Force. The despicable misconduct
of the ccnstable cannct he condeoned, and I ccnsider her dismissal
fully justified.

As regards the third ground, I understocd Counsel to be
saying that the charges were preferred by Commissioner of Pclice
Roy Thcmpson, and it was he who ordered that a court of enquiry be
convened. He submitted that by s¢ doing, Cocmmissicner of Police
Roy Thompscon was acting judicially, and that Commissicner cf Pclice
Trevor McMillan was never a party tc the judicial process, and "there-
fore he is cateqorised by law as a stranger to the proceedings and

cannot take part in the dismissal of the applicant." I¢ appears
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to me that Counsel may not have had in mind the provisions of
Sec.5 of the Interpretation Act. That section reads:-
's. A reference in any Act to any
public officer by the usual
title of his office shall, if
there be such an cffice custom-
arily in Jamaica and unless the
contrary intention appears, be
read and construed as referring
to the person for the time being
holding or carrying cut the duties
cf that office in Jamaica."

It is the Commissioner of Police for the time being to whom
report of misconduct is made; and it is the Commissioner of Pclice
for the time being who appoints the court of enquiry. The court
of enquiry furnishes the Commissioner of Police for the time being
with a report of its findings tcgether with a copy of the evidence
and all material documents relating to the case. It is the
Commissioner cf rolice for the time being whe is required to take the
decision as to whether the constable should be dismissed. The name
of the person holding or carrying cut the duties of that cffice
is of nc moment, and the fact that various perscns held the post
and carried out duties pertaining to the preferment and final
disposal of the disciplinary proceedings dces not, in my view,
invalicdate the prcceedings ¢r the dismissal. There is nc¢ complaint,
and there ccula noct be, <f a failure on the part ¢f the Commissioner
cf Pclice to observe the regulations or any prccedural requirement
thereunder. The powers which are entrusted to the Cocmmissicner of
Pclice were exercised ccrrectly and fairly, and I see ncthing
wrong with the exercise of the Commissiocner’s decisicn to dismiss
the applicant.

In my view, all three grcunds were withcut merit, and for

these reascns, I agreed that the mction shcould he dismissed.
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ELLIS, J.

The facts which foand the charges against Woman Constable

Zerxica Griffiths and her subsequent dismissal from the Jamaica

Constabularxy Force on the recommendation of the Commissioner of Police,

have been amply dealt with by Patterson J.

In relation to the conclusicn arrived at by Patterson J. on
those facts, I have nothing to add. There is one point however,
which for my part I think should be addressed.

I understood Mr. Lyttle, in argument, tc say that the offences
against the woman constable, coming within the Second Schedule,

Part I, are not attractive of the penalty of dismissal.

I am of opinion that dMr. Lyttle was prompted tc so state
from a misunderstanding of the requlation 47 and Part I of the
Second Schedule c¢f the Pclice Service Regulaticns. FHis statement
seems also to ignore the provision of The Second Schedule Part III.

kegulaticn 47 sets cut the procedure to be adopted in proceed-
ings for dismissal. Part I of The Second Schedule designates and
enumerates cffences which may be tried summarily, that is to say,
by the usual "Orderly Room™ hearing ,with the penalties on prcof
therecf, set out at Part II. However, at Part II1I of the said
Seccnd Schedule, those cffences may be tried by Regulation 47 procedure
with the penalties cn procof therecf cutlined. |

It is therefore not the designation "Minor Offence® which
per se dictates the penalty fcr that offence but the nature of the
proceedings and the reascn for such proeceedingswhich do so.

The offences were dealt with with a view to dismissal strictly
within the terms of regulaticn 47 and Part ITI «f the Second Schedule
of The Poulice Service kegulations.

I also agreed that the Mction should be dismissed.

SMITH, J.

1 agreed that the Mcticn should be dismissed, 1 concur with

the reasons set forth in the Judgmentscof Patterson J, and Ellis J.



