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LANGRIN, J.

At the conclusion cf the arguments on May 27, 1994 we
dismissed the application and promised to put our recasons in
writing. This we now do.

This is an application for an order of certiorari by
Harcld Clemetson a Race Horse Trainer to quash the decision of
a Tribunal cf the Jamaica Racing Commission made on 22nd March,
1993 in which it found the applicant in breach c¢f Rule 159 cf
the Jamaica Racing Commission Racing Rules 1577 for emplcoying
unlicenccd ztable employees withcut cobtaining the sanction cof
the Registry Cffice. Alsc, in breach of Rule 207 of the said
Kacing Rules in that having charge, carc and custody cf the horse
"Easy Living™ he failed tc properly protect it and guard it against
the administraticn of the prchibited substance.

The applicant was 'warned cff', his Trainers Licence
suspended for three ycars and a find of $5C00.C0 was imposed.

An appeal to the Jamaica Racing Cocmmission resulted in the ‘warning
off' only being removed.

The grcunds upon which the applicaticn is based are:-



(1) That the applicant was not accorded a fair hearing
(2) that the decision of the Tribunal and/or the Jamaica
Racing Commissicn to suspend the applicant's Trainerxr's
Licence and to impose a fine of Five Thousand dollars
- ($5000.00) was in breach of the rules of Natural Justice
(;/ (3) that the sentence impcsed is ambigucus and null and void
(4) that the sentence was manifestly excessive and cannot
be allowed to stand.
Grcund 4 of the appeal was later abandcrned and ground 3 was not
seriously pursued.

The horse "Easy Living" won the 6th Race on Race day the
13th June, 1992. A urine sample taken from the horse after the
{:) running ~f the race by the Racing Chemist of the Jamaica Racing

’ Commission indicates the présence of a prohibited subktance, hamely
Flunixin otherwise known as Banamine contrary to Rule 207 of the
Jamaica Racing Commission Racing Rules 1977.

The Jamaica Racing Commission conducted an investigation
uncer Secticn 25 of the Jamaica Racing Ccommission Act to enquire
intc¢ whether any breaches cf the kules had occurred. As far as
it is relevant the Section states:

5.25 "The Commissiocn may, where it considers

it expedient so to do, hold or cause

t¢ be held arn investigation -

(a) to determine whether any licence
granted under Part III should be
suspended «r revckeds;

(b) in respect of the breach cf any cf
the regulaticns or of the Racing Rules
made uncer this Act or if any terms
or conditicns of any licence cr provisional
licence; or

(c) as respects any matter related to or

N connected with its function so as to
( / determine whether any of such functions
should be exercised,
and with respect to any such investigation the following
prcvisions shall have effect -

(1) the person cr persons holding
the investigaticn (hereinafter in
this secticn referred to as "“the
tribunal®) shall do sc in such

manner and under such conditicns
as the tribunal may think most




effectual for ascertaining the
facts cf the matter under investiga-
tion;

(1ii) the tribunal shall have for the purpose
of the investigation all powers of a
Resident Magistrate to summon witnesses,
call for the producticn of books and
docurents and to examine witnesses and
the parties concerned on cath;"

The applicant, trainer of "Easy Living" was summened by
letter dated 12/2/93 to appear before a Jamaica kRacing Commission
Tritunal at the Jamaica Racing Commission’s «ffice on 22nd March,
1993, 1In the letter which summoned the applicant he was duly
infcrmed that he may be represented by an attorney—-at-law or
cther persons and that he shcould bring any witnesses that he might
have. The aprlicant attended the enquiry cn the appcinted day
withcut any form of representaticn cr any witnesses. The applicant
at the end of the investigatioch was found to be guilty of negligence
in causing the prohibited substance Flunixin tu be administered
to the horse "Easy Living" contrary to 207 of the Jamaica Racing
Commissicn Racing Rules and alsc quilty c¢f breaching Section 1595
vf the said Rules, that of emplcying unlicenced persons.

As far as is relevant rule 207 states:-

2C7. "A horse which has been entered or

declared tc win in a race which cn

examination shows the presence in

its tissues, body fluids cr excretes

any guantity

(a) of a prchibited substance; cr

() of any substance (cther than a
substance which can be traced to
a ncrmal nutrient) being a substance
which by its nature cculd affect
the speed, stamina, courage, conduct
or racing performance of a horse; cr

(c) of a normel nutrient in such abnormal
quantities cr administered cor applied
in such an abnormal manner that it
cculd affect the speed, stamina, conduct
or racing performance of a horse

shall be disqualified by the Commission for the race

in questicn and may, at the discretion of the Commission,

be disqualified for such time and fcr such races as it
shall determine.”
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In any investigation held pursuant to section 25 of the
hct the production of a certificate signed by the Racing Chemist
shall bLe conclusive proof of all the facts therein stated.

Parthexr,  Rule 159 states:-

159. "No trainer shall employ an unlicenced
stable employee nor a stalile employee
who was previocusly employed to another
trainer without first attending at the
Registry Office and chktaining the sanc-
ticn of the Registry Office to such
employment which sancticn shall only
be granted in races where the prcvision
cf the next succeeding rule have heen
fully complied with.”

Mr. Witter, learned Counsel fcr the applicant submitted
inter alia that the applicant was nct acccrded a fair hearing and
therefcore there was a breach of natural justice. He argued that
the Tribunal having informed the applicant that it proposed to
embark upcon an investigation into the positive finding returned
by the horse "Easy Living" and then at the end cf the hearing tc
condemn the applicant of the two racing offences without the
applicant being charged with the offences befcre the hearing or
adequately intimating to the applicant lLefore the hearing that
he stocd in peril of convicticn or sentence was a breach cf the
principles of natural justice. A man shcould be made aware cf any
charges he is tc answer before appearing hefcre a tribunal. Tc this

view ccunsel for the applicant relied on the majority decisicn in

the case «f Rv. Jamaica Racing Ccmmissicn exparte Anthcny Subratie

Suit No. E.182/1953. In that case by a majority decision it was
held that certiorari shculd gou to quash the decision of the
Jamaica Racing Commission that nct having informed the applicant
in that case that he had charges to answer before the investigation
was a breach cf the principles of natural justice.

Dr. Barnett fcr the respondent submitted inter alia that
there was nc Lreach «f natural justice. Dr. Barnett's arqgument
was that the terms of the summcons by which the applicant was brought
befure the investigating tribunal was in itself sufficient notice
that he stocd in peril cof Rule 161 ¢f the Jamaica Racing Commission

Racing Rules 1977 which states:~




161. "The trainer, groom and any other person
having charge, custody or care of a horse
are cbliged properly tc protect the horse
and guard it against the administration or
attempted administration, whether internal-
ly or externally, of any Prohibited substance
or of any substance cther than a substance
which can be traced to a normal nutrient
being a substance which by its nature could
affect the speed, stamina, courage or racing
performance of a horse or of 2 normal
nutrient in such abnormal quantities or in
such an abnormal manner that it could ‘
affect the speed, stamina, courage, conduct
or racing performance of a horse, and if the

Commission shall find that any such person
has failed to show proper protection and
guarding cf the heorse, it shall impose
such renalty and take such other acticn

as it may deem prcper.”

Dr. Barnett alsc submitted that the instant case is easily

distinguished frcm the situation in R.V. The Jamaica Racing Ccmmission

exparte Anthony Subratie 182/1983. Suffice it to say the Court

agrees with Dr. Barnett, but ¢f this more will be said later.

Mr. Witter also argued that the Tribunal of the Racing
Commission heard evidence and took intc acccunt material which it
ought not to have dcne and further that the tribunal did not hear
evidence cr take evidence which it cught to have done to the
detriment of the applicant. Mr. Witter apparently had in mind
the menticning cf another matter involving ancother hcrse "Bounty Star”®
fcr which the applicant’s trainer's licence was withdrawn cr not
renewed in 1988 and secondly not hearing evidence, reference being
made cf two persons mentioned namely, Cladius Smith and Delroy Stevens.
I cannot accept these ccntentions.

In addressing the first part cf this argument it must be
pcinted cut that the Tribunal is not a court of law and therefore
is not cbliged to conduct itself as such. There is nc basis for
saying that the tribunal tcok irrelevant matters into consideration
in coming to their decision.

Of the twc persons that references were made, namely Delroy
Stevens and Cladius Smith it was established that Delroy Stevens
was not available as he was in Police custcdy on the criminal charge
of carnal abuse. Evidence was heard at a later date, on the 6th

September, 1992 from 'v. Cladius Smith. At the end c¢f Smith's




evidence it was established that his evidence adds ncthing to the
finding of the tribunal and affected the applicant not one way
or the other. 1In the end no finding was made against Mr. Smith.
It must be pointed cut, as was pointed out by the tribunal that
the tribunal is under nc chligation to call witnesses. If witnesses
are to be called to prove innocence, then the onus is upon the
applicant tc call such witnesses.

Counsel for the application alsc argued that there was no
evidence to substantiate the finding that the applicant emplcyed
unlicenced grcom. The evidence at the tribunal indicate otherwise.

At page 24 of the recnrd the following is extracted:

Mr. Levy: Mr. Clemetscon, Mr. Cladius Smith you
say he is a licensed groom.

Answer: Yes.

Question: “hen was he a licensed groom: I see
there is an application here for him
signed by Clement Trowers for 1991.

Mr. Clemetscn: Yes.

Mr. Levy: Right ncw in 1992, I thought you said
you had applied for him.

Inswer: I know that after I got those horses
I sign for him.

Question: Well, the 19592 application is signed
by V. Murray.

Answer: That is Vincent Murray

Questiocn: Yes. Well, it is not signgd, the appli-
caticn is Ly Murray but is not signed
and according to this thing, the applica-
tion was denied. This says across here
Denied which I take to mean that the
application for the licence was denied.

Answer: Yes.

The applicant's answer established quite clearly that although

he had applied for a licence for Mr. Smith he took no steps to



@

determine if indeed a licence was in fact granted or approved.
The evidence ccncerning Delroy Stevens alsc demonstrated that he
was employed without a licence. There then can be little doubt
that the applicant employed unlicensed persons, and he was certainly
negligent in not jputting out the best effort to find cut whether
these pecple were licensed or not.
Mr. Witter alsc submitted that no reascnable ffibﬁnal
cculd have arrived at the conclusicn that the tribunal aid.
He relied on the well known principle expounded by Lord Greene MR.

in the English Ccurt of Appeal case Associated Provincial Picture

Houses Limited v. Wednesbury Corporation (1947) 2 ALLER 680.

To determine the so called Wedneshury unreascnableness, it is
necessary tc¢ lcok at the situation as a whcle and therefcre this
aspect cf Mr. Witter's submission will be more fully addressed
later on in the judgment.

Mr. Witter further submitted that the tribunal did not
exercise fairness. Counsel claimed that there was no evicdence

demcnstrating negligence. But what Jid the evicdence at the enquiry

reveal? = At page §2.

Mr. Ramjpraul: I am always there or I am there
most of the time.

Chairman: And ycu say that Mr. Clemetson was
not there?

Answer: Mr. Clemetson is hardly there and

there is nc padlock on the stall door.
I have never seen a padlcocck on any
of the stall dcor from I have been
there last year.

aAnd at page 84

Mr. Levy: You scund as if you are there more
often than Mr. Clemetscn.

Answer: Not really, most of the times when
I gc there he is there but as I said
he is not there until 9 c'clcck,
most of the time when I am leaving

I take him with me.




It should be noted that Mr. Rampaul's evidence was unchallenged.
There is a presumpticn of negligence against persons who have charqge,
care or custcdy of the horse whenever prohibited substance is
found in a herse. It is for the applicaht to rebut this presumption
and he has failed to do so. It is quite clear that the tribunal
was entitled to return a finding of negligence cn the pdrt of the
applicant.

Barliet in the judgment a reference was made to Dr. Barnett's
submissicn that the instant case can be distinguished from the case cf

R.v. The Jamaica kacing Commissiin exparte Anthony Subartie

102/1982\. The court expressed agreement and will now give its
reasuns. In the first [lace the chairman at the hearing in the
Subiratie case assured Mr. Subratie's couunsel that the applicant
was not in any peril of charges being instituted against the appli-
cant, the matter bheing ¢nly an investigaticn. It is alsc to be
ncoted that at that stage of the proceedings the applicant was
exclucded and could not therefore hear what was being said against
him. Also in the Subratie case the applicant at the material time
was not allowed effectively to give his side of the story. 1In that
situaticn then c¢ne cculd establish a breach cf natural justice.

In our judgment, Lord Wilberfcrce stated the principle that
cught tco be applied to the instant case in the Privy Ccuncil case

of Calvin v. Carr [1979] 2 ALLER 440. That was a case dealing

with the Jockey's Club in Australie where the applicant was disquali-
fied fcr interfering with a race horse, thus preventing it from
running on its merit after an enquiry. The appellant appealed to
the Privy Ccuncil c¢n the basis that there was a bkreach of natural
justice. The ccurt held that thcse whe took part in Racing were
deemed to have accepted the Rules of Raciné ancd to be bound by the
decisicns of bodies set up under rules provided they had received
fair treatment and fair consideration. Lord Wilberfcrce said at
page 451:=~-

"Those concerned know that they are

entitled to a full hearing with

oppoertunitiesctoriiningvevidencandnd
have it heard. But they know that




this appeal is governed by the

rules of Xacing and that it remains
an essentially domestic proceeding

in which experience and cpinions as
as to what is in the interest of
racing as a whole, plays a large

part and in which the standards

are those which have come to Le
accepted over the history of this
sporting industry. All those who
partake in it have accepted the

Rules of Racing and the standards
which lie behind them; they must

alsc have accepted to be bound by

the decisions of the bodies set up
under those rules so lcny as, when
the process of reaching those decisions
has been terminated, they can be said,
by an objective observer, to have had
fair treatment and consideraticn of
their case on its merits®.

In the instant case the applicant knew or ought to have
known the rules cf the Jamaican Racing Ccmmission and therefore
must have cr cught to have realized the implication of being
summoned befcre a tribunal. Ee cannot now claim that he wasn't
aware of any charges and therefcre there was a hreach cf natural
justice. The agplicant has been in the business ¢f racing well
over 44 years. He was clearly negligent and could properly be
penalized.

The Jamaica Racing Cocmmission was established by an Act of
Parliament which gave it wide powers tc negotiate and contrcel the
sport ¢f horse racing in Jamaica and thus under secticn 25 of the
Jamaica Racing Commission Act, the commission may set up a tribunal
to investigat the conduct ¢f any perscn which falls under the Act.
A Domestic Tribunal sc set up under the Jamaica Racing Commissicn
Act is not okliged to follouw the strict rules cf evidence. However
based on its rules and requlations, justice must be done tc the
person or perscns affected by the decision ¢f the tribunal. Thus
a decision arrived at by the Domestic Trilbwunal which lccking objec—
tively, the cecisicn is an affront to justice then judicial review
is available to right the wrong.

The jprocedure invcked by the Supreme Ccurt to deal with
cases of injustice Ly Domestic Tribunals is by way of certicrari.
The tribunals are concerned with questions of fects and this Ccurt

is constrained tc accept those findings cf fact wnless there is no
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basis for them. The court is then cntrusted with a supervisory
jurisdiction bereet <f an aﬁpellate role when it hears certiorari
proceedings from any Domestic Tribunal.

Lord Diplcck in the House of Lords case of Ccuncili of Civil

Service Unions v. Minister for the Civil Service [1584] 3 RLLER 935

at 950 classify under three heads the grounds on which .Etdmi.nisi.:.v:a-~
tive action is suljected to the control of Judicidl Review. They

are firstly, illegality, secondly irraticnality and thirdly proceda-
ral impropriety. It is the view cf the ccourt that the three heads

are equally applicable tc Domestic Tribunal, such as the one appointed
by the Jamaica Racing Commission.

A Domestic Tribunal in corder to prevent the ground of
illegality coming into play, must demonstrate not only a correct
understanding of the law that regulates its decision making power,
but must give effect to it. 1In cther words the Domestic Tribunal
appointed by Jamaica Racing Commission must understand and apply
its rules correctly in any given situation. Whether or not this
is dcne is a question of fact. Can it then bLe said that the
Jamaica Racing Commission (JKC) tribunal acted withdn the
"illegality" concept sn as to subject itself to judicial review
by the courts. 1In the cpinicon of the court, the answer is no.

The tribunal as well as the applicant understond the rules and
based on the evidence presented there is no rcecom for argument that
elements of illegality as used in this context was present. The
Tribunal presided cver by distinguished Ccunsel understood the
rules and applied them correctly.

Attenticn then must ke focused con the ground of "irraticnality®.
Irraticnality hinges on Wednesbury unreascnableness as stated in

Asscciated Prcvincial Houses Limited v. Wednesbury Company [1947]

(supra). The ground was succintly stated by Lord dDiplock in

Council of Civil Service Unions v. Minister for the Civil Service

(supra) .

"It applies to a decision which is
sc osutrageous in its defiance of
logic or of accepted moral standards




that no sensible person who had
applied his mind to the question
to be decided cculd have arrived
at it."

Whether a decision can be said to be unreasonable is a
matter for the court to determine. In all cases it is the judge's
discretiocn to determine whether there is grodnd.to exercise the
irrationality principle. fThe courts have for example set aside
decision for irrationality where the ccurt has taken the view
that the decision was withcut conceivable justification. See for
example R.v. Secretary of State for the Home Department exparte K.
[1991] 10QB 270.

The questicn then tc be asked is whether the Jamaice Racing
Commission's Tribunal could have reascnably arrived at the decisiocn
it did. 1In other words was the decision so perverse that it lacks
logic or viclates the fundamental values <f our scciety. The court
thinks not. Based on the facts and evidence, there is nothing to
suggest that the court could not have arrived at the conclusions
it did and therefcre the applicant's case fails on the ground of
irrationality.

The third ground is procedural impropriety, a fairly bread
heading which covers nct <nly breaches of natural justice and
procedural fairness, but alsc cnvers failure of the decision making
body to nbserve procedural rules that are expressly laid éown in
the legislative instrument by which its jurisdiction is conferred.
Traditicnally the courts have apprcached expressed statutory
procedural rules Ly distinguishing hetween mandatcry and directory
procedural requirements. A directory procedural requirement is
relatively unimpurtant. Whenever a directory requirement is broken
the court may overlook the matter. For example, if the procecdure
has been subistantially complied with or there is no injustice or
hardship. A mandatory procedural requirement is essential and breach
of this makes the decision invalid. It is the court which essential-
ly determines whether a prucedural requirement is mandatory or mere
directory. In its deliberations, the court will ke guided Ly statu-

tory language end the particular presumpticns which governs the
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right of the individual.

The evidence presented before this court indicated that
the procedural requirement as authorized by the Jamaica Racing
Commission Act has been complied with and thercefore it is not
necessary to determine the question as to whether the procedﬁrai
aspect was directory or mandatory. On this iimb therefore the
applicant®s case fail. Procedural impropriety alsc include fairness.
Actually the law has develcped at least in terminclogy from natural

justice tc fairness. See Council of Civil Service Unicn v. Minister

for the Civil Service (supra) [1584]1 3 ALLER 935 at $54. The

concep:t of fairhess is thercforeé much wider than natural justice.
It is tc¢ be noted however that what is faif is still based upon

an ob:jective standard. And the courts have consistently held that
what is fair cdepends entirely on the circumstances c<f cach case.

See Lloyd v. McMahon {1987] 1 ALLER 1118. Faitrness in cffect is

what is necessary to o justice in the particdlar circumstancaes
anf no more.

It is true that fairness can include an acdvance nctice cf
charges cr accusaticns but this cf course depends ¢n the circum~
stances. In the instant case the applicant, a trainer with over
44 years experience knew of the iules surrounding the Jamaica Racing
Commissicon investigating tribunal. The applicant cannot therefore
ignore the rules <of the commission when it suits his purpose.

It is now only to be determined if the applicant was accoerded
fairness Ly the Jamaica Rkacing Cocmmission Domestic Tribunal.

There was a presumption ¢f negligence in causing the adminis-
tering of prchibitive substance to the horse. "Easy Living®. That
presumpticn has not been rebutted by the applicant. In fact the
evidence revealed that the applicant was negligent not only in
emp»leying unlicensed grooms but alsce failure to pay encugh attenticon
tc the care and custody of the horse as required Ly Rule 161 of
the Jamaica Racing Ccmmission Rules 1977. In the circumstances
the decision was one in which the tribunal fairly arrived.

Focr the reasons given the applicaticn is refused.

Cost to *he respondent to he agreed or taxed.




- 13 -

Zacca, C.J.

I agree.

Cuoke J.

I agree.

Zacca, C.J.

\\

ff'\w
4

The application fctr the Order of Certiorari is refused.




