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CAREY, J.#.

in the Home Circuil. Court on the ist December, 1948
before Bllis J., and a jury the applicant was convicted on an
indictment which contained 3 counts alleging against him murder
of a couple Mx. and Mrs., Silvera and the latter's siscer
Mrs. Alexandria Shaffer. The applicant who was sentenced to
death, now applizs for leave to appeal those convictions.

Mr. Macaulay has candidly pointed out to this court, that
having read che papecs with great care, he 1is unabie to find any
reason to challenge the summing up. Indeed he characierizeud it
as overly generous. Hor woulu he ask this court to interfere with
the verdict of the jury. e toon a very short, nacrow and if ¥
may say S0, an inceresting point,

before dealing with the ground which was acgued, it is
cnly necessary to give a brief outline of the facis te demonsirate
the overwhelming case against this appellicant.

This couple and Mrs. sShaffer lived in a small district
called Wouni Cokely or Muddocks Spring which is near Yemple dall

in the parish of Saint andrew. fThey were all elderly people.



The applicant was a

there wajsz evidence that the re

Mrg. Silvera and ewplovee had
Wwitnesses, ir.

Acgar

plicant to leave

rﬁ

v

telper left the prew

everyonre hale and hearty. She

emiges. Juring the night of

and sheuts of "whoy, whoy® but

slumber hHecause he remained 1in

the helpe

indeed a gha

dead:. they had receivad a mult

their throats and their hands.

« -3 e
hang mrs, Si

or some finger of

th of June,

LS WAas a

serson velng

hit on his head. /e was carry

ite madde his escape. nen that
sertain itawe inclading keya,

itself all of which were sul

\.-

gardener and

a neigunoour, Derr

riigse in which

gemaantly iderntified as

=

odd jcb=-man emploved to therm.
23th of June, 198%
lationship hetween emplover

soured. It appeared from one of the

o
o
f
r..h
rf
]
2l
s
G
'J
=
{\)

8th of Junsz, she left

.

ighkour heard cries

&id not disturb his

r was recalled to ithie house and what

stiv ona. The three old people were

X
heads,

showed that either the
Un tihe

ick Grant heard shouts of "see fhe
he joined.

chaged, in which he

s
o
T
i

was

ing a nis grasp.

bay it contained
B ocan, & pair of ~lasses and the bag

property i Wr. or Mrs. SHilvera. On or about the 1I5th of July, 1946
the applicant gave himsgelf up to a distrizt constable who seems t0
e a family friend. ¥a coniszssed that he was deed the murderay.
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was one 0f the factors which My, Macaulay suggested denonstrated
zhoe indulgence of the learned wrial judge. e also gave to the
police officer a cautioned statemeni which reiterated the Iact that

he had &illed these people and his reaso therefor.

w@e nave endeavoured o outline, were nod

challenged in any way ance.  Lndeed it is rather difficult
to ses what the defence was. ‘The applicant pade mo statement Irom the

dock: ne remained silent and apart from saving

that the apolicant was wmildly

evidence to show that the defence of Jdiminished responsibility could

ve prayed in aid. ®fleinliy, the verdicu waz inevitable and as to
that, #r. Hacaulay has candidly stated that he couvld aot challenye
the verdict of the jury.

B owe can return to tae point that vas made Dy him.  His

grouvnd was stated thus
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Thereafter. ifollowed a lengthy debate Letween Bench and «ar us *o
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With the assistance of counsel for tie Crown, and counsel for the
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defence, what must be described as really 2 charade took place.
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oi whether a man who had

to what he thought o eaclhi count on the indictment, stood mute of
malice or by the visitation of God.

LA

A doctory wasn called and evidence adduced. The jury found
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that he was mute of wmaiice. Frior to the issue h=ing put to the

jury, however, the realisation came to the learned trial judge that
he was unct mute. Be was then pleaded once again. On this occanion,
having eshausted his expletives ”~uJLLﬂ;a, and cognivant as well

of the warning of the learned trial judge who had indicated aftey
his indecent words, that 1f the applicant persisted in their use,

he woulsd have him gegged, he maintained 2 wmost respectiul silence.
his silence nromptaed the learned trial juduys to embark on the trial

of this issue and the jury duly found thst he was mute of malice.

e was thern puv in che

je of the jury in words wihich {r. Macaulay
nas also called in guestion. Perhaps we should read the charge
{so far ag relevant)
cwe. To this indictment he
noet guilty and therefore it
t

haviag heard the evidence
xilty or not guiloy.™

fhae proclamation followed and the trial proceeded.

It is true as ¥r. sacaulay has culte properiy indicated that
chie learned trial judge never made any ordor that a plea of
should be entered. JSection 11 of the Criminal Justice

Administration Act is in the following terns
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%x. Macaulay said that this apolicant has not pleadaed nor answered

directly to the indictment and that the learned trisz
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zliged to give some dirsction having regard to the nroceedings

In our vievw, when the anplicant used the word:s to which
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reference has already bheen made at the tiwe the indictment was put
to hiin, adding as wall "I don’t vnow nothing about that", that was
a most direct answer “he applicant gave to the charges. Plainly

v, he was ansgwering the c¢harges and saving he was not

guilty. There was no need, in our jadement, foxr the ‘iudge to order,
pursuant o Section il, that the Registrar enter a plea of not
guilty. Tlainly that was wholly unnecsssary, the a

st stood aute.,  Further, the applicant hed stateld in eaphatic teras

1e cared little £for these things. That

ol

in Jamaican language that
amounted, in our visw, to answering directly to the indictment.
It was argued by Mr. Macaulav, that necause of the

-

intervening charade which took place whereby theras wag a trial of

the isgue of wults of or wy visitaetion of God, then the charge

which was read to the Jury saving that he had plzaded not guilty was

wrong and that also mede the matter a nullity. Je canmot accept that
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submigsion. The fact of the matter is that the applicant had

N ~ 3 ]

pleaded not guilty albeit in Jamaican language and when ithe Registrar

read the charge he <414 so on the bdaslc of a plea of "not guilty” to
the couunts on the indictwent. That, in our view, is sufficient to
dispose of this very narrow and interesting point. #Bat we would

b

refer to R, v. Brennan 2% Cr., aApp. /. 41 where the appellant was

leaded to¢ an indictment whicihi contained tw wnts. He pleadeg
pleaded to an ind e Wit ntaine wo count He pl ed

guilty to one and not to the other bDut was szentenced on bhoth. In
tiose circumstances, the failure to plea was eld to be a nullity.
That is not only yood sense, it is good law. That is not the
situation here. «o irregulavity took plaze; even if what took place

was wholly unnecessary for the reasons we lwve stetel, and what we have

characterized as a charade, could not alter the fact »f the plsa of
not guilty having been made to the charges in the indictment.

The application for leave tc anceal is accordingly refuse’.



