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MORGAN, J.A.:

This ie an appeal against conviction and sentence
in the High Court bivision of the Gun Court on August 3, 1989,
for illegal possessiuvn of a firearm on the 24th and 28th
August, 1988, respectively (Counts 1 and 3} and shooting with
incent on the Z4th (Count 2),

The appeal comes o us by leave of the single judge.

The facts which give rise to these incidents are
that about £:00 p.m. on the 24ith August, Speciai Constable
Andre Brown, while walking along a pathway at Sezview Gardens,

Yt. kndrew, saw two men, who had detached themselves from a
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group, walking in his direction. He recognised one of them
the appellant. Wwhen about five yards away, the appellant
pointed a pistol at him and fired twice. He took cover,
returned the fire and ran to che Hunts Bay Police Station,

where he made a report.
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Un the Zéth at 11:00 &.m., while in the company of
Special Consgtavlies B. Brown and Dwyer, he saw the appellant
standing by an unoccupiea building., The appellant pulled a
"shine object" from his waist, threw it to the g¢ground and ran,
He was chased and caught and the "shine object”, when ietrieved,
proved to be a pistol with two cairtridges in the magazine.

The appellant gave evidence on oath and in his defence
denied the allegation of the Z4th, As vo the incident of the
28th, he said that toygether with his witness, Beawaont, and one
"Daddy”, he went to the gate of the home of one "Sugar® who had
sent for him. 7There he saw Special Constable Andre Brown wiho
approached them. "Sugar” came out of ithe house, pointed Lo the
appellant and told Special Constable Hrown to “deal with him",
This was because he had been given a contract vo fix a road but
"Sugar", who i1s a political activist, wanted to take the
contract away from him, He was taken into custody and accused
of shocting at Hipecial Constable Brown. Some days later, while
in custody, & policeman came with a gun and said "Boy you get
cook up now”, meaning, no doubt, that he was ¢oing to be
charged for illegal possession of the gun.

He called the witness, Delroy Beauvwmont, whou corrobo-

rated him in respect of the events of the Z8tn.

ki, Chuck argued two grounds of appeal -

1. “That the learned trial judge
failed to adeguately and
properly direct himself on
the law of identification.

That the verdict was unreason-
able and cannot be supported
having regard to the evidence
in particular the learned

trial judge failed to consider
factors in evidence which could
affect the credibiiity of the
prosecution witnasses,
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As to Ground 1, it is with some regret we note that, in spite

of the several cases on this point, this ground is still
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sucecessfully argued by counsgel., In thig case, the learned
trial judge dic identify the issue of visual identification
at an early stpge but failed tq warn himself either expressly
or impliedly of the Gangers inhgrent in visual identification
evidence as is reguired,

in R, v, Junior Reid et al (1%29} 3 W.L.R. at 77L,
their Loraships set cut the Judge's duty thus, guoting from

2

the juagment of Lord vidgery, C.J3,, in R. v. Turnbull & others

(1977} 1 G.bB., 224 at 4i4s

"First whenever the ase against
an accused depends vholly ox
substantially on the correctness
of one oy more identification of
the accused which the deifence
alleges to be mistaken, the Jjudge
should warn the jury of the
special need for caution betfore
convicting the accused in reliance
on the correctness of the identi-
fication or identifications. In
addition he should instruct them
as to the reagon for the need for
such a warning and should make
some reference to the possibility
that a mistaken witness can be a
convincing one and that a numbex
cf such witnesses can all be
mistaken., Provided this is done
in clear terms the judge need not
uge any particular form of words.”

also in Scott & others vs. The Queen (1%&9) 2 A1l E.R. 305 at

314 P.C., theiy Lordships said:s

L] ‘jf-

... AT convictions are to be
aillowed on uncoryovorated identi-
fication evidence there must be a
stiricht insigtence on a judge
giving a2 clear warning oi the

cation which the jury must
consider before arriving at their
verdict and that it would only be
in the most exceptional circum-
stances thatr a conviction based
on uncorroborated identification
evidence should be sustained in
the absence of such a warning."

This authority was excmplified in a more recent case, S.C.C.A.

kc. 45/89, R. v. Leroy Barrett, delivered July 16, 1960 where

Rowe, P., at page 11, said:



nsuificient vo rely on oa

as to p“““onal euperiences
: ntakenly identifying

“:1enuso A new

isea, Jurors

vy

Crany ey s
Formulia must
should be tc THere che prose-
cuvion's gas pporitea wholly
or substancizlily by vicorroborated
;VJuonu\ of visual icentification
should approach the case with
greatest caution pecauss there
LT ixip.cnt grave ana
ieks socratec with
1dent:fic Lion evidencae,
grave risks are tnat
rericnce inside the Courts has
HHOWN Lnat persols have been
wrongly zdentif-ed by honest,
regpectavie, resbpensinhle and
posiiive wit“egb XS] wio ned awple
opportunities foi observaition and
who wade strong imp"tuuLUns in t¢he
witness Los. However positive the
witness, chere is the surony possi-
u;ilLy iihat he m¢gnt be mistalen
fow any munber of reasonsg. Lonse-
cuentiy if their verdict is to be
one of guilty based on evigenve of
visual idevtiiicacion they must
arstinguish beltween the apparent
hcnec;y of the witnesg ana vhe
wceuracy of the evidence wiiich he
jives, "
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in the instant case, the evaidence of Andre Srowh as
to the evente of tne Z4ch was uncorroborated and reqdulred a

warning, Here the judge sar alone wh

ras Barreti’s case was

tried wick & Jury. Euu the opligation of & judge sittar
a Jury and & judge s:poting alone vemaing the same as the
ftollowing cases make clicay

i1 R. V. Donaldson & otchers S.C.C.h. No. 70, 72 and

[

i3/80 celivered l4ith July, 19%5¢ {(unreported) in & case oi rape,
tried in the Hign Court bLivisron of the dGun Court, wheve the

conmplainene was uncoyrcborated, the guestion arose as to what

2 udge siciing in Lbe High Court Division of

4= b

e sun Court &35 Lo a wWarniig. Lt was

warning
reguired 1n the Circuit Court wmest also e given in the

Wil Court,
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iz was later clearly elucidatea in

R. v. George Cameron :5.C.C.A., 77/¢8 dated Hovember 20, 198Y,

where this Court statec as follows:

"... Where the juage sits alone
he is reguired to ceal with the

, case i the manner establighed

<vﬁ fov dealing wiih such a case

- chough he ig not fetuvered as to

the mannexr in which ne demon~
straces hig awaveness oi the
veguirenent. What is lnpermiss-
ible is ingcrutable silence.
that is of c¢rivical importance
here is net sc much che judge's
knowledge oif the law but s
application., Bven if there is
a presunpiion in his favour
regarding the former there is
nons as to the latter.

e must demcinstrate 1in language
s that cces not reyuire to be
(w construed that in coming to the
conclusicn adverse to the accused
person he has acted with the
reguisite caution in ming. sSuch
a practice is clearly in favour
of consistency because the judge
will then ke less likely to
lapse into the error of omission
whether he sits with a2 jury or
alone.”

«t is now, therefore, setvied law that a warning 1s reguired

"
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in cvaseg of uncorroborazted visual identitication tried by a
Q judge sitting alone,

e . Chuck submitted, as to Ground Z, that the learned
trial judge accapted seaumoni’s presence av the incldent but
failed te use his evidence otherw.se and, in so aoing, he dia
not properly cconsider or assess the uvefence. He also
subnmitted that the learned trial judge farled to consider
the main factors of malice and politics, which ccula have
motivated special Constalrle Hrown to act as he dia -~ factors

— wiiich could have affected the creaibility of the witnosses.
it is, in our view, permissible to take note of the
political realities in this Island and how politics wotivates

our people to do things winich chey wight not oiherwise have

doile. this is « unotorious iact.
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In Halsbury'sé4thEdition (1$7¢) vol.. L7 "Evidence®
at paragraph luv appears -

“Wotorious facis: The Court takes
qugicral notice of matiers witn
wnich men of ordinary intelligence
are acguaincec, whether in human
affairs, including the way in whach
pusiness 1s carried on, or human
natuve, or in velation to natural
phencmena.

de may also act upen his yeneral

tnowledge of local affairs, but he

may not import intc a case his

private knowledge oo..”
malice born out oif party pelitics is a notorsous fact of which
every ordinary citcizen of Jawmaica 1s awarc. Judges, then, must
view with caution evidence where polivical rivalry is a real
live issue in a case, as it can be indicative of the mood and
behaviour of the parties. 1t follows, therefore, that when
such evidence appears, it must be consicered with care and
dealt with.

In the instant case, this appellant was clearly saying
that “Sugar" was motivated by politics and wanted tc get him
out of the way to get the contract for the rcad the appellant
had worked on, and that "Sugar” had used Special Constable
Andre Brown tc assist him in removing the appellant from the
scene., The witness Beaumont said that "Zugar"” commenced work
on that project the duy after the appellant was taken away.
This was the crux of the defence; as evidenced by the appellant
and his witness, Beaumoni.

The learned trial judge used the evidence of Beaumont
in his summation Lo support the prosecution's case that two
policemen wera present, a statement which was contrary t©o that
which the appellant had stated. It seems, then, that he
accepted that Beaunont was present a. the scene.

We feel that these factors called for an analysis of

thie evidence for the defence. Tie political rivalry, which the
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appellant spoke of, ought to have been dealt with as it might
have assisted the judge in assessing the witnesses and inter-
preting the evidence in the case. The learned trial judge,
however, dealt with it summarily in one sentence:

W

I reject the defence, the evidence
of the defendant himself and also
the evidence by his witness.”
in ou: view, this was a totally inadeguate and
unsatisfactory manner in which to deal with the defence case.
Crown Counsel conceded that she was unable to support
the conviction on any ground, and for ihe reasons stated we
agree,
in the event, Mr. Chuck succeeded on beth grounds.
it was for these reasons we allowed the appeal, set aside the

convicticn and entered a judgment and verdict of acquittal.





