
In  the Supreme Court 

S u i t  No. M. 60 of 1974 

I n  t h e  Matter of  an A r b i t r a t i o n  

Between Raymond I n t e r n a t i o n a l  (Jamaica) Ltd . 
Raymond Concrete P i l e  Co. of  t h e  Americas and 
Construction Emkay S.A. - Claimants 

And The  Government of Jamaica - Respondent 

Ramon ~ l b e r g a  Q .C. & David Gardam Q .c. f o r  Claimants 

Carl  a a t t r a y  Q . C . ,  S h i r l e y  lviiller Q.C. and S h i r l e y  
Playf a i r  f o r  Respondent. 

1975 - May 13, 14,  15,  16,  19,  20, 21 ,  22, 26, 27, 28,  
29, 30, J u l y  21, 22, 23, 24,  25, 28, 29, 30, 31 
Sept.  22, 23, 24, 25, 26, 29. October 9. 

Smith, C.J. : 

On November 19, 1963, ~xaymond I n t e r n a t i o n a l  ( ~ a m a i c a )  

Ltd., a company r e g i s t e r e d  i n  Jamaica, 'xaymond Concrete P i l e  

co. of t h e  Americas and Construction Emkay S.A., both  r e g i s t e r e d  

i n  t h e  United S t a t e s  of America ( h e r e i n a f t e r  r e f e r r e d  t o  as 

t h e  Claimants) cont rac ted  j o i n t l y  by deed w i t h  t h e  Government 

of Jamaica ( the  Respondent) f o r  t h e  cons t ruc t ion  of  drainage 

channels i n  t h e  p a r i s h  of s a i n t  Andrew. These drainage 

channels were t o  form p a r t  of  t h e  Sandy Gully ~ r a i n a g e  Scheme 

being c a r r i e d  ou t  by t h e  Government under t h e  Flood Water 

Control  Law, 1958, t o  provide proper drainage f o r  f lood and 

o t h e r  water from a r e a s  of t h e  p a r i s h  o f  Sa in t  Andrew i n t o  t h e  

Kings ton  harbour. 

The main works to  be executed under t h e  con t rac t  were: 

t h e  cons t ruc t ion  of t h e  Constant Spring, F o r e ~ t  H i l l s  and 

Sandy g u l l y  channels,  t h e  d ive r s ion  of the Duhaney r i v e r  i n t o  

a new channel,  t h e  cons t ruc t ion  of two  jetties extending i n t o  

the harbour, of two rai lway br iaes  ac ross  t h e  sandy g u l l y  and 

d ive r t ed  Duhaney r i v e r  channels,  o f  road br idges  a c r o s s  t h e  



Sandy g u l l y  channel a t  t h e  Spanish Town Road and t h e  Constant 

Spring g u l l y  channel a t  t h e  Washington Boulevard and t h e  

cons t ruc t ion  of maintenance roads alongside t h e  channe.1~. For 

5,900 f t .  from i t s  s t a r t  a t  t h e  shore l i n e  t h e  channel of t h e  

S ~ n d y  g u l l y  was t o  be an e a r t h  channel between levees  con- 

s t r u c t e d  of e a r t h  and " r i p  rap".  The rai lway b r idge ,  a t  

Riverton, was t o  be  b u i l t  across  t h i s  s e c t i o n  of  t h e  channel 

and " r i p  rap" werf t o  be placed under, and on e i t h e r  s i d e  o f ,  

t h e  br idge  a s  p ro tec t ion  aga ins t  scour .  The levees  were t o  

be of t h r e e  designs - types  A ,  B and c. The r e s t  of t h i s  

channel above 5,900 f t .  and t h e  Constant Spring and Fores t  

H i l l s  g u l l y  channels were t o  be of concre te  between concre te  

r a t a i n i n g  wal l s .  

Clause 108 (A) of t h e  con t rac t  provided f o r  t h e  

se t t l ement  of d i spu tes .  Any d i spu te  o r  d i f f e r e n c e  between 

t h e  p a r t i e s  " a r i s i n g  out  of o r  i n  any way r e l a t i n g  t o  o r  

connected wi th  t h e  Contract" was t o  be r e f e r r e d  t o  t h e  

Consulting Engineers f o r  dec is ion .  The c l a u s e  provided t h a t  

i n  dea l ing  wi th  any such d i spu te  o r  d i f f e r e n c e  t h e  Consulting 

Engineers " s h a l l  not  a c t  as a r b i t r a t o r s  bu t  a s  engineersm 

and t h e i r  dec i s ion  was t o  be f i n a l  unless  t h e  dec is ion  was 

d isputed  and n o t i c e  o f  i n t e n t i o n  t o  appeal  was given under 

the provis ions  of c l  . 108 (B)  . The Consulting Engineers were 

Messrs. Coode and Par tners  of No. 2, v i c t o r i a  S t r e e t ,  London, 

and t h e y  were appointed by t h e  Respondent. D i s p ~ t e s  wad 

d i f f e r e n c e s  which were t h e  sub jec t  o f  appeal  under c l .  108 

were t o  be r e f e r r e d  t o  a r b i t r a t i o n  under c l .  109. 

Due mainly t o  changes and v a r i a t i o n s  i n  t h e  design 

of t h e  works ordered by t h e  engineers ,  a c t i n g  on behal f  of  t h e  

Respondent, and t o  changed condit ions a f f e c t i n g  t h e  works, 

ques t ions ,  d i spu tes  a.nd d i f fe rences  a rose  between t h c  p a r t i e s  
/ .... 
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c - )  
and wkre r e f e r r e d  t o  t h e  Consul t ing  Engineers f o r  d e c i s i o n  uncier 

c l .  108. The Claimants d i spu ted  a number c f  t h e  d e c i s i o n s  of  

t h e  Consul t ing  Engineers and e x e r c i s e d  t h e i r  r i g h t  of  a p p ~ a l  

under c l  . 108 (B)  . In  due cou r se  t h e  d i s p u t e s  and clif ferenceu , 

t h e  s u b j e c t  o f  appea l ,  were r e f e r r e d  t o  a r b i t r a t i o n .  The part-i6:s 

f a i l e d  t o  a g r e e  an a r b i t r a t o r  hsnce,  a s  provided i n  c l ,  109,  the 

Pres iden t  o f  t h e  I n s t i t u t i o n  of  C i v i l  Engineers ,  England, wzs 

asked t o  appoin t  an  a r b i t r a t o r .  S i r  Duncan Anderson, K . B . E , ,  

was du ly  appointed and undertook the  r e f e r e n c e .  sir Duncan, 

having g iven  d i r e c t i o n s  f o r  t h e  exchange of  p leed ings  between 

t h e  Claimants and t h e  Respondent, f o r  t h e  d e l i v e r y  o f  l is t9 

documents and the i r  i n s p e c t i o n  and f o r  o t h e r  p re l imina ry  m a t t e r s ,  

on March 26, 1973, commenced the hea r ing  of t h e  a r b i t r a t i o n  

proceedings ,  which l a s t e d  f o r  162 days.  The p a r t i e s  asked t L r  

a r b i t r a t o r  t o  make h i s  award i n  t h e  form 0 2  a S p e c i a l  Case arx! 

agreed  t h a t  he  should i n c l u d e  a  f i n a l  award, be ing  a g l o b a l  

f i g u r e ,  which should  have e f f e c t  i f  t h e  S p e c i a l  Case was n o t  

set down f o r  h e a r i n g  i n  due t i m e .  

T h e  a r b i t r a t o r  made and publ i shed  h i s  award i n  t h e  for..:"',: 

r eques t ed ,  on November 20, 1974,. H e  awarded t h e  sum of  d895 ,GO': 

t o  be  p a i d  by t h e  Aespondent t o  t h e  Claimants i n  r e s p e c t  o f  a l l  

m a t t e r s  r a i s e d  i n  the  a r b i t r a t i o n  i n  t h e  event  t h a t  n e i t h e r  

p a r t y  set  down t h e  S p e c i a l  Case f o r  hea r ing  w i t h i n  s i x   week^ C--T 

t h e  d a t e  when t h e  same s h a l l  have been taken  up. The  award I.s 

now b e f o r e  m e  f o r  c o n s i d e r a t i o n ,  f i r s t l y ,  because the  ~ e s p o n d e a t ,  

on December 24, 1974, set down t h e  S p e c i a l  C a s e  f o r  hea r ing .  

S-ndly, because t h e  Claimants ,  by motion da t ed  February 25, 

1975, a p p l i e d  t o  set t h e  award a s i d e  i n  p a r t  and/or t o  have it 

r e m i t t e d  i n  p a r t  on t h e  s e v e r a l  grounds set o u t  i n  t h e  motion,  
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' (I Though I heard t h e  appl ica t ion on t h e  motion beforo tho orgum,->?+- ; 

on t h e  spec i a l  Case, I s h a l l  endeavour t o  answer t h e  quest ions 

of latJ s t a t e d  i n  the  Case f o r  t h e  opinion of t h e  Court beforz 

deal ing with the  appl ica t ion t o  s e t  a s ide  and/or remit t h e  awset~, 

- The Spacial  Case - - --.-- 

There a r c  twelve quest ions s t a t e d  but I am not now 

required t o  answer f i v c  of them. The f i r s t  t h r ee  quest ions aI:c+ 

concerned wi th  t h e  g iving of no t ice  of claims f o r  add i t iona l  

paymmte under c l .  96 of t he  contrac t .  In view of c e r t a i n  

f indings of f a c t  made by t he  a r b i t r a t o r  i n  appendix A annex(:&. 

t o  h i s  award, t he  R~spondent conceded t h a t  quest ion 3 mnst be 

answered i n  favour of t h e  claimants.  Because of t h i s  con- 

cession,  t h e  answers t o  the  f i r s t  two quest ions became academic. 

Quest ion 5  is  concernzd with a  claim under c l .  90 (A) i n  respq- ' 

of increase  i n  t h e  cos t  of r ~ i n f o r c i n g  steel..  The 2espondent 

conceded t h a t  t h i s  quest ion must a l s o  be a~nwered i n  favour of 

t h e  Claimants. Question 9 asked whether upon t h e  bas i s  of fat;..:.: 

found by t h e  a r b i t r a t o r  and upon a proper construct ion of t he  

contrac t  t he  Claimants a r e  e n t i t l e d  t o  recover a sum i n  resps2.l 

of p r o f i t  i n  those claims i n  which a  p r o f i t  element forms a 

p a r t  of t h e  claim. It was conceded t h a t  t h e  answer t o  t h i s  

ques t ion should be i n  t h e  af f i rmat ive .  The outstanding 

quest ions a r e ,  thereforetNos. 4, 6,  7, 8 ,  10, 11 and 1 2  and T 

s h a l l  now deal  with them se r ia t im.  

Question 4: 

This quest ion i s  s t a t e d  i n  t he  following terms : 

" 4 ( a ) :  Whether upon a proper construct ion of t h e  
Contract and i n  p a r t i c u l a r  Clauses 84D, 85A, 101, 
107, 108 and 109 thereof I have t he  power i n  respec:. 
of each and every claim referred  t o  m e  f o r  my A w a r d  
t o  award t o  t he  Claimants such sum, i f  any, a s  I 
assess  and judge t o  be r i gh t ;  o r  



(b)  Whether upon a proper  cons t ruc t ion  o f  t h e  Cont rac t  
and C l s .  84D, 85A8 101, 107, 108 and 109 t h e r e o f  
i n  p a r t i c u l a r  an3  upon t h e  b a s i s  of  t h e  f c c t s  found 
by me and s e t  o u t  i n  Appcndix B annexed h e r e t o ,  and 
s u b j e c t  t o  quez t ion  4 (c) t h e  assessment d e c i s i o n  
c e r t i f i c a t e  de te rminz t ion  judgment o r  op in ion  o f  t h e  
Consul t ing Engineer o r  t h e  a e s i d c n t  Engineer i s  f i n a l  
and conc lus ive  i n  r z s p e c t  o f  t h e  fo l lowing  m a t t e r s  : 

(1) a s  t o  whether and how f a r  t h e  Schedule Rates 
can b e  made t o  ~ p p l y  t o  t h e  work done upon 
t h e  upper p a r t  of t h e  A l e v e e  : 

( 2 )  as t o  whether cr not  a daywork b a s i s  i s  t o  
b e  used t o  eva. luate  work done by t h e  C l a i r n ~ ~ n t s  
i n  p l a c i n g  t h e  r i p  r a p  b l anke t  .under and on 
e i t h e r  s i d e  of t h e  River ton a a i l r o a d  Bridge ; 

(3) (i) as t o  t h e  l e n g t h  o f  a.ny ex t ens ion  of t ime 
f o r  c a p l e t i o n  of t h e  works; and 

(ii) as t o  whether o r  no t  such ex t ens ion  should b e  
deemed t o  be  i n  f u l l  compensation a.nd s a t i s f a c t i o n  
f o r  a.nd i n  r e s p e c t  of  a c t u a l  o r  p robable  l o s s  o r  
i n j u r y  s u s t a i n e d  o r  s u s t a i n a b l e  by t h e  con- 
t r a c t o r s  i n  r e s p e c t  of  any m a t t e r  o r  t h i n g  i n  
connect ion w i t h  which such ex t ens ion  s h a l l  have 
been gra .nted.  

( c )  I f  t h e  answer t o  e i t h z r  p a r t  o f  q u e s t i o n  4 ( b )  (3)  i s  i n  
t h e  a f f i r m a t i v e  whether such f i n a l i t y  extends  t o  any 
d e c i s i o n  ( i n c l u d i n g  any assessment of  compensation) 
made by t h e  Consul t ing  Engineers consequent upon such  
extension1 '  . 

Clause 108 (A) of  t h e  c o n t r a c t  mzkes p rov i s ion  f c r  

t h e  s e t t l e m e n t  o f  d i s p u t e s  by r e f e r e n c e  t o  t h e  Consul t ing  

Engineers ,  whose d e c i s i o n  thereon s h a l l  be  f i n a l  and b ind ing  

u n l e s s  t h 6  r i g h t  of  appea l  f o r  which p rov i s ion  i s  made i n  c l .  

1 0 8 ( ~ )  i s  exe rc i sed .  Clause 109 provides  t h a t  a l l  q u e s t i o n s ,  

d i s p u t e s  o r  d i f f e r e n c e s  i n  r e s p e c t  o f  which due n o t i c e  of 

appea l  has  been g iven  under c l .  108 s h a l l  be  r e f e r r e d  t o  a r b i -  

t r a t i o n .  It i s  necessary  t o  s e t  o u t  t h e  p r o v i s i o n s  of c l .  

108 i n  f u l l  : 
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"108. (A) Set t lement  of d i ~ p u t c ~ .  - ~f a t  any time 

i. ._ lpr ior  t o  t h e  g r a n t i n g  of t h e  F$nal  C e r t i f i c - t c  any quc: t i o n ,  
d i : .putc  cr d i f f e r e n c e  i. h r i l l  ::ri::e between t h e  Govc.rn:.~.~nt cr 
t h e  !.?2eeidcnt Snginser !.:r any c.:f t h ~ i r  daput ie :  (.,n t h e  rjne hand, 

and t h e  Cont rac tors  o r  ?ny percun clr p-rsonr ,  compcny o r  COT- 

pora t ion  c la iming  through (2nd under t h c  Contrnctc:rs. or any 
o f  t h e i r  a.gents on t h e  o t h e r  hand, t s  tc t h e  cc .ns t+uc t ionu  
i n t e n t ,  meaning o r  a f f e c t  of t h c  Contract  Documents o r  any 
o f  t h a n  o r  as tc  any f u r t h e r  drawings t o  be  prepzred o r  
as t o  t h e  a p p l i c a t i o n  of  t h e  ScehGule Rates t o  t h e  monthly 
meaeur~ments  o r  a s  t o  t h e  m n t e r i n l ~ :  o r  t h e  qucl l i ty  t he reo f  
o r  as t c  t h e  workmznship employed, o r  zr t o  any o t h e r  
m?~tter G r  t h i n g ,  whzther a f  t h z  n z t u r e  a f o r e s a i d  o r  o t h e r w i ~ ~  
howsoever a r i s i n g  ou t  cf o r  i n  any way r e l z t i n g  t o  o r  
connected w i t h  t h e  Cont rac t  t h ~ n  e v a y  such q u e u t i ~ n ,  d i s p u t e  
o r  d i f f e r e n c e  s h z l l  (except  where o therwiee  h e r e i n  exp rezs ly  
prov ided)  be  r e f e r r e d  t o  t h e  Consul t ing X n g i n e ~ r  f o r  d ~ c i s i c ~ n ,  
and i n  o r d e r  t c  ensure  t h e  Vorke being proceeded w i t h  
cont inuous ly  t h c  Con t r ac to r s  s h a l l  ( i n  t h e  c a s e  of any ::uch 
q u e s t i o n ,  d i s p u t e  o r  d i f f e r e n c e )  a c t  upon 2nd g i v e  e f f e c t  
t o  t h e  c r d e r s  of  t h e  . lcsident  Engineer pznding t h e  d e c i s i o n  
of  t h e  Consul t ing Engineers being given and i n  any c?&se : . c t  
upon and g i v e  e f f e c t  f o r t h w i t h  t o  any znd every  d e c i s i c n  of 
t h e  Consul t ing  Enginkerc.  In  d e a l i n g  w i t h  such d i s p u t e ?  
o r  d i f f e r a c e s  t h e  Consul t ing  zngineers  s h a l l  n c t  a c t  as 
a r b i t r a t o r s  b u t  as engineers  CE desc r ibed  i n  c l .  104 h e r e o f ,  
2nd t h e i r  d e c i s i o n s  s h a l l  be  f i n a l  and b ind ing  un1cs.s due 
n o t i c e  cf i n t e n t i o n  t o  appea l  s h a l l  b2 given  under sub- 
c l a u s e  (B)  of  t h i s  c l a u s e .  

(E)  Appeals from d e c i s i o n s  of  ~ ' o n s u l t i n g  Xngineer: - 
Should t h e  Government o r  t h e  Con t r ac to r s  dispute any d e c i s i o n  
o f  t h e  Ccnru l t i ng  Engineers (not  be ing  a d e c i s i o n  m a d s  f i n a l  
by t h ~  C o n t r a c t )  g iven under t h z  p rov i s ions  of  :sub-clause ( A )  
o f  t h i s  c l a u s e  and they  d e s i r e  tc  ?:ppeal therefrom,  t h e y  s h a l l  
as a c o n d i t i o n  prev ious  t o  any appea l  g i v e  n o t i c e  i n  w r i t i n g  
t o  thk  Consul t ing Engineers of t h e i r  i n t e n t i o n  t o  appaa l  
from such d e c i s i o n  w i t h i n  one month a f t e r  t h e  Consul t ing 
Engineers have made known t h e i r  d e c i s i o n  t o  the p a r t i e s  
concerned. Any such appea l  s h a l l  no t  be  proceeded w i t h  
u n t i l  z f t e r  t h e  i s s u e  of  t h e  Completion C e r t i f i c a t e  u n l e s s  
t h e  Consul t ing  Engineers s h a l l  so  agree .  I n  t h e  meantime 
t h e  Works s h a l l  be c a r r i e d  on cont inuously  2nd i n  eccordance 
w i t h  t h e  d e c i s i o n  o f  t h e  Consul t ing Engineers .  F a i l i n g  
such w r i t t e n  n o t i c e  c f  appea l  being g iven  w i t h i n  one month 
as above r e q u i r e d ,  any such q u e s t i o n ,  d i s p u t e  o r  d i f f e r e n c e  
s h a l l  b e  deemed t o  be  determined by t h e  d e c i s i o n  o f  t h e  
Consul t ing  Engineers and cannot t h e r e a f t e r  be appealed 
a g a i n s t  and such f a i l u r e  s h a l l  b e  an a b s o l u t e  bar t o  any 
f u r t h e r  o r  o t h a r  c la im,  a c t i c n  o r  proceeding by t h e  p z r t i ~ s  
c o n c e r n ~ d  i n  r e spec t  o f  such q u e s t i o n ,  d i s p u t e  o r  d i f f e r e n c e .  

Clauses  8 4  ( D )  , 85 (A) and 101  of t h e  c o n t r a c t  r e l a t e  t o  t h e  

m a t t e r s  r e f e r r e d  t o  i n  pc ra s  . (1) , ( 2 )  and ( 3 )  , r e s p e c t i v e l y ,  o f  

q u e s t i o n  4 ( b )  and t h e  g e n e r c l  con ten t ion  of  t h e  Iiespondent on t h i s  

q u e s t i o n  i s  t h a t  by v i r t u e  of  t h e  p rov i s ions  of  c l .  107 of  t h e  

c o n t r a c t  t h e  d e c i s i o n ,  o p i n i ~ n ,  de te rmina t ion  2nd judgment ~f  t h c  



Ccnsul t ing  Engineers i n  r e s p e c t  of t h e  ma t t e r s  r e f e r r e d  t c  

i n  t h e  pa ra s .  a r e  f ina .1  and conc lus ive  and b ind ing  on t h ~  

Claimants ,  t h a t  t hey  a r e  n o t  ma t t e r s  t o  which the prov i s ions  

o f  c l .  108 apply;  and z r c ,  t h e r e f o r e ,  no t  t h e  s u b j e c t  o f  

appea l  and of a r b i t r a t i o n  under c l .  109. Clause  107 pro- 

v ides  a s  fol lows : 

" 107. ~ e c i s i o n s  t c  be  f i n a l .  - Whenever i n  t h s  
Cont rac t  p rov i s ion  is  made f o r  any q u e s t i o n ,  i2rranysment, 
amount, m a t t ~ r  o r  t h i n g s  be ing  s e t t l e d ,  dec ided ,  c e r t i f i e d  
o r  determined by t h e  Consul t ing Engineers or by t h e  Engineer 
o r  by t h c  Aesident Engineer o r  r s ~ t i n g  upon cr b s i n g  
governsd o r  c o n t r o l l e d  by o r  submit ted t o  t h e  judgment o r  
op in ion  of  them, him, o r  any of them, t h e i r  o r  h i s  
assessment ,  d e c i s i o n ,  c e r t i f i c a t e ,  de t e rmina t ion ,  judgment 
o r  op in ion  s h a l l  be f i n a l  and c o n c l u s i v ~  f o r  z11  purpo::es 
and s h a l l  b~ b ind ing  on t h e  Government and t h e  Con t r ac to r s  
no twi ths tanding  anything i n  t h e  Cont rac t ;  provided always 
t h a t  t h e  Consul t ing Engineers ,  t h e  Engineer,  o r  t h e  
.Aesident Engineer r e s p e c t i v e l y  s h a l l  have t h e  power t o  
cance l  any d e c i s i o n ,  c e r t i f i c a t e  o r  o r d e r  made o r  iseu..;:rl 
by them o r  him cr t h e i r  o r  h i s  p redecessors  i n  o f f i c e  
and t o  make o r  i s s u e  any o t h e r  d e c i s i o n ,  c e r t i f i c a t e  o r  
o r d e r  i n  p l a c e  t he reo f . "  

The :?espondent1s con ten t ion  was r e s i s t e d  on beha l f  

of  t h e  Claimants on t h r e e  main grounds.  F i r s t l y ,  i t  was 

submi t ted  t h a t  c l .  107 i s  c b n t r a d i c t o r y  o f ,  and i n c o n s i s t ~ n t  

w i t h ,  c ls .  108 and 109 and repugnant t o  c l e a r  i n t e n t i o n s  i n  

t h e  c o n t r a c t  and, on t h e s e  grounds,  should b e  r e j e c t e d .  The 

most g l a r i n g  incons i s t ency ,  it was s a i d ,  i s  t h a t  by c l .  107 

t h e  d e c i s i o n s  e t c .  of  t h e  Aesident Engineer a r e  t o  be 

conc lus ive  and b ind ing  y e t  i n  c l .  108 (A) d i s p u t e s  and 

d i f f e r e n c e s  between t h e  Xesident Engineer and t h e  Con t r ac to r s  

must b e  r e f e r r e d  t o  t h e  Consul t ing  Engineers f o r  d e c i s i o n .  

Another i s  t h a t  d e c i s i o n s  of t h e  Consul t ing  Engineers 

t o  be  f i n a l ,  conc lus ive  and b ind ing  under c l .  107 bu t  i n  c l ,  

108(A) h i s  d e c i s i o n  i s  f i n a l  2nd b ind ing  on ly  i f  n o t i c e  of  

appea l  i s  n o t  g iven .  



Then it  was s a i d  t h a t  t h e r e  a r e  two c l e a r  i n t e n t i o n s  i n  t h e  

c o n t r a c t  w i t h  which c l  . 107 i s  repugnan,t. The f i r s t  i s  t h a t  

t h e  Consul t ing Engineers a r e  intended t o  be s u p e r i o r  t o  t h e  

3es iden t  Engineer,  a s  i s  ev iden t  from t h e  method o f  t h e  l a t t e r ' s  

appointment (see c l .  1) and from t h e  p rov i s ions  o f  c l .  91 ( E ) ,  

y e t  c l .  107 pu rpo r t s  t o  make dec i s ions  of  t h e  Xesident Engin.cer 

f i n a l ,  conc lus ive  and b ind ing  and no t  s u b j e c t  t o  appea l  t o  t h e  

c o n s u l t i n g  Engineers t h u s ,  it was contended, e l e v a t i n g  t h e  

i k s i d e n t  E n g i n e ~ r  t o  thu Consul t ing Engineer '  2 p o s i t i o n .  

F u r t h e r ,  it was submi t ted ,  t h e  c l t a r  i n t e n t i o n  of t h e  c o n t r a c t  

i s  t h a t  d i s p u t e s  s h a l l  bb s e t t l e d  by a r b i t r a t i o n  and a  d i s -  

t i n c t i o n  i s  drawn i n  c l o .  104 and 108 (A) between th; f u n c t i o n  

of  t h e  Engineer znd an a r b i t r a t o r ,  bu t  c l .  107, i n s o f a r  as i t  

 purport^ t o  make t h e  d e c i s i o n s  of  t h e  ~ n g i n e e r  f i n a l  and b ind ing ,  

c l e v a t 6 s  t h o s e  dec i s ions  t o  t h a t  of  an 8 r b i t r a t o r ,  c o n t r a r y  t o  

t h e  express  i n t e n t i o n  of  c l s .  104 and 109. 

A s  t h e  second main ground on which t h e  Respondent' s 

con ten t ion  was r e s i s t e d ,  it was submitted t h a t  t h e  two s e t s  o f  

words i n  p a r e n t h e s i s  i n  c l s .  108 (A) and 108 ( B )  do no th ing  t o  

remove t h e  i ncons i s t ency  between t h e  c l a u s e s .  It was argued 

t h a t  t h e  words "except  where o the rwi se  h e r e i n  e x p r e s s l y  

provided",  which a r e  i n  p a r e n t h e s i s  i n  c l .  108 ( A ) ,  a r e  u t t e r l y  

meaningless words i n s o f a r  a s  t h e  c o n t r a c t  i s  concerned a s  i n  

t h e i r  con tex t  t hey  r e f e r  t o  a prov i s ion  o r  p rov i s ions  e lsewhere  

i n  t h e  c o n t r a c t  where i t  i s  e x p r e s s l y  provided t h a t  q u e s t i o n s ,  

d i s p u t e s  o r  d i f f e r e n c e s  s h a l l  no t  be  r e f e r r e d  t o  t h e  Consul t ing  

Engineers f o r  d e c i s i o n  and t h e r e  is  no such p r o v i s i o n .  A s  

regards  t h e  words i n  p a r e n t n e s i s  i n  c l .  108 ( B ) ,  "no t  be ing  a 

d e c i s i o n  made f i n a l  by t h ~  Con t r ac t " ,  it was po in ted  o u t  t h a t  



t h i s  c l a u s e  r e f e r s  i n  terms on ly  t o  d a c i r i o n s  under c l .  108 (A)  

and cnnnot,  t h e r e f o r e ,  i nc lude  d e c i s i o n s  made f i n a l  by c l .  

107. It  was s a i d  t h a t  i f  t h e  words i n  q u e ~ t i o n  can p rope r ly  

b e  s a i d  t o  r e f e r  t o  o t h e r  c l a u s e s ,  i nc lud ing  c l .  107, t h d  r c s u l t  

would b e  t h a t  n o t i c e  o f  appea l  cou ld  never  b e  g iven  as  c l .  107 

would mak; t h e  d e c i s i o n s  o f  t h c  ~ o n e u l t i n g  Engineers under dzl. 

108(A) f i n a l  2nd no t  z u b j e c t  t o  appea l  under c 1 . 1 0 8 ( ~ ) .  

The words i n  p a r e n t h e s i s  were r e l i e d  on as suppor t ing  

t h e  Respondent 's  con ten t ion  t h a t  d e c i s i o n s  e t c .  made f i n a l  2nd 

conc lus ive  under c l .  107 a r e  n o t  t h e  s u b j e c t  o f  appea l  under 

c l .  108. I t  i s ,  however, d i f f i c u l t  t o  s e e  how e i t h e r  s e t  o f  

words can b e  cons t rued  t o  i nc lude  a r e f e r e n c e  t o  c l .  107. I f  

t h a t  was t h e  purpose of  i nc lud ing  them i n  c ls .  108(A) and 

108(B) ,  it does n o t  appazr t h e t  t h e  purpose was zchieved;  

and,  if t h e  c l auses  zre i n c o n s i r t c n t  2 s  contended,  I am bound 

t o  a g r e e  t h a t  t h e  two s e t s  of  words do no th ing  t o  remove t h e  

i ncons i s t ency .  However, w i t h  ?.I1 due r e s p e c t ,  I do n o t  t h i n k  

t h a t  t h e r e  i s  any mer i t  i n  t h e  con ten t ion  t h a t  t h e  c l a u s e s  a r e  

i n c o n s i s t e n t  o r  repugnant.  

I t  i s  q u i t e  c l e a r  t h a t  t h e  Respondent proposed,  and 

t h e  Claimants agreed and accep ted ,  a c o n t r a c t  i n  which t h e  

s u p e r v i s i n g  engineers  were t o  have a b ~ o l u t e  c u t h o r i t y  i n  c e r t a i n  

s p e c i f i e d  ma t t e r s  connected w i t h  t h e  works, w h i l e  i n  o t h e r  

m a t t e r s ,  i f  t h k r e  was a d i s p u t e  o r  d i f f e r e n c e ,  t h i s  cou ld  l e a d  

t o  a r b i t r a t i o n .  There could hzvs been no doubt i n  t h e   mind^ 

o f  t h o s e  a c t i n g  f o r  t h e  Claimants i n  n e g o t i a t i n g  t h e  c o n t r z c t  

t h a t  t h i s  was t h e  k ind  o f  c o n t r a c t  t o  which they  were ag ree ing  

as t h ~ r e  ? r e  s e v ~ r a l  c l a u s e s  which exp res s ly  make t h e  d e c i s i o n r  

o f  b o t h  t h e  c o n s u l t i n g  ~ n g i n e e r s  and t h e  Resident  ~ n g i n e e r  f i n a l  
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and conc lus ive  o r  f i n a l  and b ind ing  ( see  e .g . c l s  . 6 (B) and 91 (A) 

i n  r e s p e c t  o f  t h e  Resident  Engineer and c l s .  35 (E)  , 83  (D) and 

89(B) i n  r e s p e c t  of t h e  Consul t ing Eng inee r s ) .  Besides  t h e s e  

exp res s  c l a u s e s ,  t h s r e  are o t h s r s  i n  which m a t t e r s  a r e  r e f e r r e d  

o r  submit ted t o  t h e  Consul t ing Engineers o r  t h e  Resident  

Engineer f o r  t h e i r  op in ion ,  judgment, d e c i s i o n ,  e t c .  I t  i s  

t o  t h e s e  o t h e r s  t h z t  c l .  107 i s  s z i d  t o  apply.  Pla t ters  i n  

r e s p e c t  o f  which t h e  d e c i s i o n s ,  judgment, op in ion ,  e t c .  of t h e  

s u p e r v i s i n g  engineers  a r e  f i n a l  and conc lus ive ,  k i t h e r  by 

s e p a r a t e  exp res s  p rov i s ions  t o  t h a t  e f f e c t  o r  by v i r t u e  o f  c l .  

107,  a r e ,  of cou r se ,  no t  l e g a l l y  open t o  q u e s t i a n ;  s o  no 

d i s p u t e  o r  d i f f e r e n c e  can p rope r ly  a r i s e  under t h a  c o n t r a c t  

i n  r e s p e c t  of  them. This  a lone  would be  s u f f i c i e n t  t o  exclude 

t h e s e  ma t t e r s  from t h e   provision^ o f  c l .  108. Rut c l .  108 ( A )  

i rnpl iedly  exc ludes  t h a n  by s p e c i f y i n g  t h e  ma t t e r s  i n  rexpec t  

of which ques t ion : ,  d i r p u t e s  o r  d i f f e r e n c e c  may z r i a e  and t h e  

l e v e l  a t  which they  may a r i s e .  Though it i n c l u d e s  a wide,  

g e n e r a l  p r o v i s i o n ,  t h i a  can o n l y  apply t o  m a t t e r s  i n  r e s p e c t  

o f  which d i s p u t e s  o r  d i f f e r e n c e s  can p rope r ly  a r i s e .  The 

jux tapos i t i on  o f  t h e  p rov i s ions  i n  c l s .  107 and 108 emphasizes 

t h e  d i s t i n c t i o n  which t h e  c o n t r a c t  makes between t h e  r s s p s c t i v e  

p rov i s ions ;  and i t  i s  not  wi thout  s i g n i f i c a n c e  t h a t  t h e  

d e c i s i o n s  e t c .  which a r e  n o t  t h e  s u b j e c t  o f  appea l  a r e  p laced  

i n  t h e  e a r l i e r  of t h e  two c l a u s e s .  Th i s  c o n t r a e t  between 

p rov i s ions  i n  r e s p e c t  of  m a t t e r s  which a r e  b ind ing  and o t h e r s  

which may b e  the  s u b j e c t  o f  appez l  can b e  seen  a l s o  i n  c l .  6 ( A ) ,  

which, i n  t h e  f i r s t  p a r t  of  t h e  c l z u s e ,  makes t h e  d e c i s i o n  o f  

t h e  Consul t ing  Engineers on a r e f e r e n c e  t o  them f i n s 1  and 

conc lus ive  znd, i n  t h e  second p a r t ,  makes another  r e f e r e n c e  

t o  them s u b j e c t  t o  t h e  p rov i s ions  of  c l .  108. The c o n t r a s t  
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i s  a l s o  ev iden t  i n  o l .  110. It i s  p l a i n ,  i n  my op in ion ,  

t h a t  c l .  107 on t h e  one hand and c l s .  108 and 109 on t h e  

o t h e r  d e a l  w i t h  d i f f e r e n t  m a t t e r s  s n t i r e l y .  I hold t h a t  

t h e r e  i s  no c o n t r a d i c t i o n  o r  i ncons i s t ency  between them and 

t h a t  c l .  107 i s  no t  repugnant t o  c l e a r  i n t e n t i o n s  of t h e  

c o n t r a c t  a s  contended. Nor i s  t h e r e  any reason t o  r ~ a d  c l .  

107 a s  s u b j e c t  t o  c l s .  108 2nd 109, which i s  t h e  t h i r d  main 

ground on which t h e  ' iespondent ' r  g e n e r a l  c o n t e n t i o n  on ques .  

4 was r e s i s t e d .  

I must now d e z l  w i t h  t h e  p a r t i c u l a r  q u e s t i o n s  

asked i n  sub-paras.  (1) , ( 2 )  and ( 3 )  of pa ra .  (b)  o f  ques . 
4 .  

Schedule Rates - Ques.  4 (B) (11 - --. --- 
The q u e ~ t i o n  nskcd i n  sub-para.  (1) i s  whether 

t h e  d e c i s i o n  of  t h e  Consul t ing ~ n g i n e e r s  a s  t o  whether and how 

f a r  t h e  ~ c h e d u l e  r a t e b  can b e  made t o  apply  t o  t h e  work done 

upon t h e  upper p a r t  o f  t h e  A l e v e e  i s  f i n a l  and conc lus ive  and 

i s  b ind ing  on t h e  Claimants.  

The f a c t s  o u t  o f  which t h i s  q u e s t i o n  a r i s e s  a r e  

s t a t e d  and found by t h e  a r b i t r a t o r  i n  s e c t i o n  I3 of Appendix 

B annexed t o  h i s  award. They a r e  a s  fo l lows  The Engineer 

o rde red  t h e  Claimants t o  c a r r y  o u t  e x t r a  o r  va r i ed  work i n  

connec t ion  w i t h  t h e  r e v i s e d  des ign  of  t h e  upper p a r t  o f  t h e  

A l evee .  The Consul t ing  Engineers submit ted a supplementary 

b i l l  o f  q u a n t i t i e s  f o r  t h e  amended work t o  t h e  c l a iman t s ,  

who r e t u r n e d  i t  w i t h  t h e  p r i c e s  t h e y  proposed e n t e r e d  t h e r a i n .  

The Consul t ing Engineers r e j e c t e d  t h e  proposed r z t e s  and 

i s s u e d  a v a r i a t i o n  o r d e r  f i x i n g  t h e  r a t e s  a s  t hey  were 

empowered t o  do under c l .  84.  



The Claimants n o t i f i e d  t h e  Consulting Engineers t h a t  they  pro- 

posed t o  appeal aga ins t  t h e  r a t e s  f ixed  by them. I t  was 

agreed t h a t  d e t a i l e d  accounts and records of c o s t s  incurred  

i n  ca r ry ing  out  t h e  e x t r a  work should be kept  on daywork 

s h e e t s .  La te r ,  t h e  Claimants made a formal claim a t  r a t e s  

a l l e g e d l y  computed from t h e  rkcords kept  and requested t h e  

Consulting Engineers t o  reconsider  t h e  r a t e s  i n  t h e i r  v a r i a t i o n  

o rde r .  This  t h e  Consulting Enginaers d id  and they  increased 

a number of  t h e  r a t e s  i n  a dec is ion  on Karch 18, 1968. The 

Claimants d id  not  accept  t h e  nmended r a t e s  and gave no tic^ of 

appeal .  

Clause 8 9 ( A )  of t h e  con t rac t  provides t h a t  " t h e  p r i c ~  

t o  be paid by t h e  (2espcndent) t o  t h e  (claimants)  f o r  t h e  whole 

of t h e  work t o  be done and f o r  t h e  performance of a l l  t h e  

o b l i g a t i o n s  undertaken by t h e  Claimznts under t h e  con t rac t  

documents s h a l l  be a sce r t a ined  by t h e  measurement of t h e  work 

i n  t h e  B i l l  of Q u a n t i t i e s  and by t h e  app l i ca t ion  t o  t h e  q u m t i -  

t i e s  and weights so obtained of t h e  s e v e r a l  Schedule Rates ,...,. 
appropr ia t e  t h e r e t o .  The sums so asce r t a inzd  s h a l l  ......, 
c o n s t i t u t e  the  s o l c  2nd i n c l u s i v e  remuneration of t h e  (2laimants ) 

under t h t  Contract  and no f u r t h e r  o r  o t h e r  paymdnt whatsocvcr 

s h a l l  be o r  become due o r  payabl t  t o  t h e  (claimants)  undcr 

t h e  Contract ." Clause 8 9 ( ~ )  provides t h a t  no a l t e r a t i o n  w i l l  

be allowed i n  t h e  schedule r a t s s  by reason of t h e  works being 

a l t e r e d  o r  extended c t c , ;  t h a t  they a r e  f u l l  i n c l u s i v e  r a t e s  

"which have been f ixed  by tho  (claimants)  and agreed t o  by t h e  

( ~ e s p o n d e n t )  and cannot ba a l t e r r , d n .  The sch&3ule r a t e s  here 

r e f e r r e d  t o  a r o  t h e  rfi tcs s p e c i f i e d  i n  t h e  sill of Q u a n t i t i e s  

annexed t o  t h e  con t rac t  (see c l .  1) . 



Clause 84 dea ls  wi th  " a l t e r a t i o n s  and e x t r a s " .  

Clause 84(A) au thor i ses  t h e  Engineer by v a r i a t i o n  o rde r  t o  

modify o r  a l t e r  t h e  works described i n  t h e  con t rac t  o r  t o  o rde r  

a d d i t i o n a l  works and c l s .  84(C) and (D) make provis ions  f o r  

payment f o r  such a l t e r e d  and/or e x t r a  work. These c lauses  

provide a s  follows : 

" (C) Payment f o r  a l t e r a t i o n s  and e x t r a s ,  - A l l  
a l t e r e d  o r  a d d i t i o n a l  works ordered s h a l l  be deemsd t c  
be  p a r t  of t h e  Works f o r  a l l  purposes hereof and s h a l l  
be  paid f o r  a t  t h ~  Schedule Sates  where appl icable ;  
where t h e  same do not  apply payment w i l l  be made a t  
o t h e r  r a t e s  as mzy be  arranged i n  accordance with sub- 
c l ause  (D) of t h i s  c l ause .  

(D)  Arrslngement of s p e c i a l  r z t e s  - Any e x t r a  work 
o r  permanent work ordered which i s  not  covered by t h e  
Schedule Rates (o ther  thnn daywork r a t e s )  and t o  which 
t h e  same cannot be made t o  apply (as t o  whether o r  how 
f a r  t h e  Schedule Rates can be appl ied  s h a l l  be decided 
by t h e  Engineer) may be  mad^ t h e  subjec t  of s p e c i a l  
arrangements o r  r a t e s  t o  bc arranged between t h e  Engineer 
and t h e  Contractvrz b c f o r t  t h e  work i n  ques t ion  is  put 
i n  hand o r  a s p e c i a l  lump sum may be agreed before  any 
s p e c i a l  p iece  of work i s  commenced. Provided t h a t  i n  
no circumstances s h a l l  any such e x t r a  work o r  permanent 
work be postponed o r  delayed on account of any d i spu te  
o r  d i f f e r e n c e  as t o  t h e  pr ick  t o  be paid f o r  any ex t rn  
work o r  permanent work ordered,  ht should no arrangement 
be come t o  such work shp-11 be c a r r i e d  ou t  a t  such r a t e s  
a s  t h e  Consulting Engineers s h a l l  decide sub jec t  t o  t h e  
provis ions of Clause 108 hereof r e l a t i n g  t o  t h e  s e t t l e -  
ment of d i spu tes .  " 

"Engineer" i s  def ined i n  c l ,  1 t o  "mean and i n c l u d ~  

t h e  Consulting Engineers and/or t h e  Resident Engineef'. The 

claimants contend t h a t  t h e  d i spu te  with t h e  Consulting ~ n g i n e e r s  

over  t h e  r a t e s  payable f o r  t h e  e x t r a  o r  vari2d work on t h e  A 

levee  is  properly t h e  sub jec t  of appeal  and a r b i t r c t i o n  under 

c l s .  108 and 109. The Xespondent r e s i s t s  t h e  Claimants' c la im 

and content ion under t h i s  head on t h e  ground t h a t  i n s o f a r  as t h e  

Consulting Engineers decided t h a t  t h e  schedule r a t e s  app l i sd  t c  

t h e  var ied  o r  e x t r a  work, t h a t  dec is ion ,  mclde under c l .  8 4 ( ~ ) ,  

i s  rendered f i n e l ,  conclusive and binding by t h e  provis ions 



- 14 - 
I n  z d d i t i o n  t o  t h e  g e n e r a l  o r  ma.in argument on i n c o n s i s t e n c e s  

and c o n t r a d i c t i o n s ,  w i t h  which I have d e a l t  aLready, t h s  Claimants 

po in ted  t o  what was s a i d  t o  b e  a marked incons i s t ency  between t h e  

p rov i s ions  o f  c l s .  8 4  (D) and 107 on t h e  one hand and c l .  108 (A) 

on t h e  o t h e r .  It was argued t h a t  bo th  c l .  84  (D) and c l .  108 (A) 

d e a l  w i t h  t h e  same ma t t e r ,  v i z . ,  t h e  a p p l i c a b i l i t y  of s chedu le  

r a t e s  t o  monthly measurements y e t  i n  one c a s e  t h e  d e c i s i o n  o f  t h e  

Engineer i s  f i n a l  and conc lus ive  wh i l e  i n  t h e  o t h e r  i t  i s  s u b j e c t  

t o  a r b i t r a t i o n .  What was s a i d  was t h a t  i f  schedule  r a t e s  cannot  

b e  app l i ed  t o  monthly measurements t hey  cannot b e  a p p l i e d  t o  

any measur~ments ;  t h a t  t h e  whole b a s i s  o f  v a l u a t i o n  i s  t h a t  

you measure and va lue  monthly (vide  c l s .  91 (A) and 91 (9)  ) :  s o  

b o t h  c l s  . 84  (D) and 108 (A) a.re clealing w i t h  t h e  r.cme m a t t e r .  

In  my view, t h e r e  i s  no subs tance  i n  t h i s  argument. Q u i t e  

c l e a r l y ,  t h e  two c l a u s e s  a r e  n o t  d e a l i n g  w i t h  t h e  same m a t t e r .  

Clauses  84 (C) and 84 (D) , a r e  concerned w i t h  t h e  r a t e s  t o  b c  

pa id  f o r  a l t e r e d  o r  e x t r a  work, which 83(D) r e q u i r e s  t o  be  

arranged b e f o r e  t h e  work is  pu t  i n  hand. When t h e  r a t e s  t o  be 

pa id  a r e  be ing  cons idered ,  t h e  Engineer ma.y dec ide  t h a t  t h e  

schedule  r a t e s  annexed t o  t h e  c o n t r a c t  a r e  a p p l i c a b l e  t o  t h e  work 

t o  b e  done. This  i s  t h e  d e c i s i o n  w i t h  which c l ,  84(D) d e a l s .  

Clause 91(A) prov ides  t h a t  a l l  completed permanent work as 

executed,  i n c l u d i n g  any e x t r a  work, s h a l l  be measured monthly 

by t h e  ~ e s i d e n t  Engineer and c l .  89 (A) provides  f o r  t h & r i c ~  

t o  b e  pa id  fo r  t h e  measured work t o  b e  a s c e r t a i n e d  by t h e  

a p p l i c a t i o n  of  t h e  schedule  r a t e s  t o  t h e  q u a n t i t i e s  and weights  

s o  ob ta ined  by measurement. It i n  t h i s  e x e r c i s e  which is r e f e r r e d  

t o  i n  c l .  108(A) a s  " t h a  a p p l i c a t i ~ n  of Schedule ?a t e s  t o  t h e  

monthly measurements", which i s  c l e a r l y  q u i t e  d i f f e r e n t  from 

t h e  m a t t e r  w i t h  which c l ,  84  (D) d e a l s .  I n  t h e  casa  o f  e x t r a  
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C work, t h e  r a t e s  f i x e d  under t h e  p rov i s ions  of  c l .  84 (D) would 

be  app l i ed  t o  t h e  measured work when completed. 

It was submit ted f u r t h s r ,  on beha l f  of t h e  C l ~ i m a n t s ,  

t h a t  c l .  107 i s  a l s o  i n c o n s i s t e n t  w i t h  c l .  8 4 ( ~ )  i n  t h c t  t h e  

former,  as t h e  tespondent con tends ,  makes t h e  Engineer ' s  d e c i s i o n  

a s  t o  t h e  a p p l i c a b i l i t y  of t h e  schedule  r a t z s  f i n 2 1  and con- 

c l u s i v e  y e t  t h e  prov iso  t o  c l .  84 (D)  makes t h e  C o n ~ u l t i n g  

Eng inee r s '  d e c i s i o n  on t h e  r a t e s  f o r  e x t r a  work s u b j e c t  t o  

c l .  108. Here a g a i n ,  t h i s  submission i s  wi thout  subs t ance .  

The t w o  m a t t e r s  a r e  n o t  t h e  szme. What t h e  p rov i so  i s  d e a l i n g  

w i t h  i s  t h e  s p e c i a l  r a t ~ s  t o  be  arranged under 84(D) .  The 

e n t i r e  c l a u s e ,  except  f o r  t h e  words i n  p a r e n t h e s i s  (which would 

make f o r  t i d i e r  d r a f t i n g  i f  t hey  hzd been placed i n  c l .  84 (c) ) , 

d e a l s  s o l c l y  w i t h  t h o s e  r a t e s ,  which z.re zrrzmged i n  t h e  absence 

of t h e  a p p l i c a b i l i t y  of zchedule r e t e t .  A l l  t h c t  t h e  p rov i so  

i s  say ing  i s  t h a t  i n  c a s e  of  d i s p u t e  i n  t h e  arrangement o r  agree-  

ment of  s p e c i a l  r a t c s  t h c  works Z , ~ L  not  t o  be h s l d  up b u t ,  r a t h e r  

t h e  Consul t ing  Engineers s h a l l  dec ide  t h e  r a t e s  and t h s i r  d e c i s i o n  

i s  t o  be  s u b j e c t  t o  appez l .  This  d e c i s i o n  has  no th ing  t o  do w i t h  

t h e  a p p l i c a b i l i t y  of  schedule  r a t e s .  I hold t h a t  t h e  d e c i s i o n  of 

t h e  Consul t ing  ~ n g i n e e r s  , given  under c l .  84  (D) , as t o  whether o r  

how f a r  t h e  schedule  r a t e s  can b e  made t o  apply t o  t h e  work done 

upon t h e  upper p a r t  of  t h e  A l e v e e  i s  f i n a l  and conc lus ive  and 

b ind ing  on t h e  p a r t i e s  by v i r t u e  o f  t h e  p rov i s ions  of  c l .  107 

of  t h e  c o n t r a c t .  

Before  formal ly  s t a t i n g  my znswer t o  t h e  q u e s t i o n  which 

I hzve j u s t  cons ide red ,  I must d e a l  w i th  a submiss ion,  on beha l f  of  

t h e  Claimants ,  t h ? t  t h e  a r b i t r a t o r  e r r e d  i n  a sk ing  t h e  q u e s t i o n  

and t h a t  I should cons ider  r e m i t t i n g  t h e  r n a t t ~ r  t o  him f o r  c l a r i f i -  

c a t i o n  on my own mction. It wzs po in t sd  o u t  t h a t  it followed 

from t h e  a r t i b r a t o r '  s award t h a t  zn amount wzs t c  bs deducted i f  
/ ......a 



ques .  4 (b) (1) i s  answered i n  favour  of t h e  Zespondent ; t h a t  

he has found t h a t  t h e  Consul t ing Engineers decided t h a t  schedule  

r a t e s  were a p p l i c a b l e  a t  l e z s t  t o  some e x t e n t  and had valued 

t h e  work t o  t h e  upper p a r t  o f  t h e  A l e v e e  a t  schedule  r a t e s .  

But,  i t  wa.5 s a i d ,  when t h e  Consul t ing ~ n g i n e e r s '  d e c i s i o n  on 

t h i s  q u e s t i o n  ( i n  t h e  c ~ r r e s p o n d e n c e  r e f e r r e d  t o  i n  Appendix 33 

annexed t o  t h e  award) i s  looked e t  and t h e  r a t e s  which t h e y  a p p l i e d  

a r e  compared w i t h  t h e  r a t e s  f o r  t h e  A l e v e e  i n  t h e  schedule  r a t e s  

( a t  p .  127 of  t h e  c o n t r a c t  documents) one  doe^ no t  f i n d  t h e  r a t e s  

a p p l i e d  by t h e  Consul t ing  ~ n g i n e e r s  i n  t h e  schedule  r a t e s .  SO, 

i t  was r a i d ,  t h e  Ccnsu l t ing  ~ n g i n e c r s  d i d  no t  app ly  t h e  ~ c h e d u l e  

r a t e s ,  as t h e  a r b i t r a t o r  found, and t h e  q u e s t i o n  ~ t a t e d  i n  

4 ( b )  (1) does n o t ,  t h e r e f o r e ,  arilcie on t h e  f i n d i n g s  o f  f z e t .  

With r e s p e c t ,  I t h i n k  t h i s  submission i s  misconceived. I t  i s  

c l e a r  from t h e  comments madc by t h e  Consul t ing Engineers i n  

t h e i r  l e t t e r  of  June 17 ,  1965, on t h e  r a t e s  f i x e d  by them i n  

v a r i a t i o n  o r d e r  CE 15 i n  r e s p e c t  o f  t h e  A l e v e e s ,  t h a t  t hey  

a p p l i e d  t h e  schedule  r a t e s .  T ~ E  r z t e  f o r  I tem R 7  i n  t h e  

schedula  rates (p.  127 of t h e  c o n t r a c t  documents) wns e x p r e s s l y  

a p p l i e d  tc Item 3  f o r  t h e  East  ldvee .  Tha r e t e s  f o r  I tems P3 

and ~ 1 1  were a p p l i e d  t o  Items 2 2nd 3  f o r  t h e  West l e v e e .  Frhdn, 

on t h e  a p p l i c a t i o n  o f  t h e  Claimants ,  t h e  c o n s u l t i n g  .Engineers 

r e v i s e d  t h e  r a t e s  i n  v a r i a t i o n  o r d e r  CE 15 on Pcrarch 18, 1968, 

t h e  r a t e  p rev ious ly  allowed f o r  Item 3 ,  E a s t  l evee ,  was i n c r e a s e d ,  

r e s u l t i n g  i n  a d i f f e r e n t  r a t e  t o  t h e  r a t e  f o r  Item B7. S i m i l a r l y ,  

I t e m  3  f o r  t h e  West l e v e e  w a s  i nc reased  over  t h e  r a t e  f o r  I tem B 

11; bu t  t h e  ' r a t e  f o r  Item 2  was mainta ined,  a r a t e  i d e n t i c a l  

t o  t h e  r a t e  f o r  Item B3. The Consul t ing Engineers gave d e t a i l e d .  

reasons  f o r  i n c r e a s i n g  o r  main ta in ing  t h e  r a t e s  f i x e d  i n  va r i a -  

t i o n  o r d e r  CE 15.  A t  pa rz .  5  of  t h e i r  d e c i s i o n  o f  March 18,  

/ .....* 
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1968, they s a i d :  " In  f i x i n g  t h e  Schedule Rates quoted i n  

Var ia t ion  Order No. CE 15 t h e  Consulting Engineers took i n t o  

account t h e  Schedule Rates quoted by t h e  Contractors  i n  t h e i r  

t ender  f o r  s i m i l a r  i t e m s  of work, which is completely i n  

accordance w i t h  t h e  provis ions  of Clause 84(~) of t h e  Contract ,  

bu t  a t  t h e  same time made allowances where necessary f o r  any 

changed condi t ions  o r  opera t ions"  (see p. 7223 of t h e  corres-  

pondence t o  Appendix B) . It was t h e  revised  r a t e s  i n  t h e  dec i s ion  

of March 18,  1968 ( a t  p. 7234 and p. 7235 of t h e  correspondence) 

which w e r e  compared be fo re  m e  w i t h  t h e  schedule r a t e s  i n  t h e  

c o n t r a c t  documents t o  show t h a t  t h e  Consulting Engineers d id  not  

apply t h e  schedule r a t e s .  But t h e r e  was one r a t e  i n  t h e  

dec is ion  of March 18 (on p. 7234) which was t h e  same a s  a r a t e  

i n  t h e  schedule r a t e s  (on p. 127 of t h e  con t rac t  documents), namely, 

t h e  r a t e  f o r  I t e m  2, W e s t  l evee  t o  which, a s  s t a t e d  above, t h e  

Consulting Engineers had appl ied  t h e  r a t e  f o r  I t e m  B3. This  

was obviously overlooked when t h e  submission was being made. 

In  h i s  statement of  f a c t s  and f indings  i n  s e c t i o n  B 

of Appendix B a.nnexed t o  h i s  award, t h e  a r b i t r a t o r  s t a t e d :  

"Although t h e  r a t e s  s o  f ixed  (i.e. i n  v a r i a t i o n  o rde r  CE 15) 

were based on Schedule 3ates many w e r e  i n  excess of them f o r  a 

v a r i e t y  of reasons".  In  my view, t h e r e  a r e  s u f f i c i e n t  f a c t s  

i n  t h e  correspondence, which a r e  express ly  incorporated i n  t h e  

award, t o  support  t h e  f inding ,  i m p l i c i t  i n  t h e  award made i n  

r e spec t  of  t h i s  ques t ion ,  t h a t  t h e  Consulting Engineers had 

appl ied  t h e  schedule r a t e s  i n  valuing the e x t r a  work on t h e  

A levee.  In  any event ,  a s  was submitted on behal f  of t h e  

Respondent, whether t h e  Consulting Engineers appl ied  t h e  

schedule r a t e s  o r  not  i s  a ques t ion  of f a c t  and t h e  a r b i t r a t o r ' s  

c l e a r  f ind ing  t h a t  they  d i d  i s  f i n a l  ( see  Parker ,  L . J ' s  s t a t e -  

ment i n  Universal  Carso Car r i e r s  Corporation v. C i t a t i  (1957) 
/ ..... 
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1 W.L.3. 979,983 c i t e d  i n  S.J .  & N , M .  Price Ltd,  v. Milner ,  

(1966) 1 W.L..?. 1235, 1238) -  In  my judgment, t h e  answer t o  

ques . 4 (b) (1) i s  i n  t h e  a f f i r m a t i v e ,  

Daywork b a s i s  - Ques. 4 (b) (2) : 

This  ques t ion  i s  whether t h e  dec i s ion  o r  opinion of  

t h e  Consul t ing Engineers a s  t o  whether o r  no t  a daywork b a s i s  i s  

t o  be used t o  eva. luate  work done by t h e  Claimants i n  p l ac ing  

t h e  r i p  r a p  b lanket  under and on e i t h e r  s i d e  of t h e  ;xiverton 

r a i l r o a d  b r idge  i s  f i n a l  and conclus ive .  

The f a c t s  r e l evan t  t o  t h i s  ques t ion ,  a s  s t a t e d  and 

found by t h e  a r b i t r a t o r  i n  s e c t i o n  A of Appendix B annexed t o  h i s  

award, a r e  a s  follows : The ~ n g i n e e r  va r i ed  t h e  works by o r d e r i n g  

t h e  Claimants t o  p l ace  a b lanket  of r i p  r a p  under and around t h e  

suppor ts  of  t h e  new Riverton br idge ,  b e f o r e  it  was opened t o  

t r a f f i c  and ou t  of  sequence w i t h  t h e  Claimants '  planned method 

Qf Operat ion.  The Claimants c a r r i e d  out  t h e  work a t  t i m e s  and 

i n  t h e  manner i n s t r u c t e d  b u t ,  on t h e  b a s i s  t h z t  t h e i r  work had 

been d isorganised  and t h e i r  programme upse t ,  gave n o t i c e  t h a t  

t hey  would c la im payment of t h e  a d d i t i o n a l  c o s t  o f  t h e  work and 

f o r  r e s u l t i n g  de lay ,  On March 24 ,  1966 t h e  Claimants presented  

an  account c la iming e x t r z  pzyment of Lf41,022 f o r  t h e  work, This  

f i g u r e  was subsequent ly  a l t e r e d  t o  d48,638 because of an e r r o r  

i n  t h e  e a r l i e r  c la im,  The Consul t ing 'Engineers gave t h e i r  

dec i s ion  on March 18 ,  1968, t h a t  t h e  Claimants were e n t i t l e d  

t a  an e x t r a  payment of f2,879, "on t h e  b a s i s  of  ~ d j u s t e d  

scheduld r e t e s " .  (The words " a d j u s t e d  scheduled r a t e s "  a r e  t h e  

a r b i t r a t o r ' s  a s  they  do not  appecr i n  t h e  dec i s ion  of  Enarch 18, 

1968) .  The Claimants ind icz t ed  t h a t  t hey  were unable t o  accept  

t h e  dec i s ion  and gave n o t i c e  of appea l  i n  ~ c c o r d a n c e  w i t h  c l ,  

108(B).  The a r b i t r a t o r  found " t h z t  t h e  scheduled r a t e s  a r e  not  

a p p l i c a b l e  t o  t h e  work c a r r i e d  o u t ,  and t h a t  payment can on ly  
/ ...... 
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prope r ly  be  made on t h e  b a s i s  of  recorded c o s t s " .  

On t h e s e  f > c t s ,  t h e  i s s u e  r s i s e d  could b e  r e so lved  

by t h e  q u e s t i o n  be ing  asked and enswered i n  r e s p e c t  o f  t h e  

a p p l i c a t i o n  o f  t h e  schedule  r a t e s  by t h e  Consul t ing  Engineers ,  

a s  waa done i n  q u e s t i o n  4 (b)  (1) . I n  which event ,  t h e  answer 

would b e  f avourab le  t o  t h e  32spondent. However, t h e  co r r e s -  

pondence t o  which t h e  a r b i t r a t o r  r e f e r r e d  i n  h i s  s ta tement  and 

f i n d i n g s  o f  f a c t s ,  and which a r e  e x p r e s s l y  i nco rpo ra t ed  i n  h i s  

award, show t h a t  t h e  c l a im  made by t h e  Claimants was based on 

daywork r a t e s  and t h n t  t h e i r  c lz im on t h i s  b a s i s  was r e j e c t e d ,  

except  f o r  t h e  work done i n  t h e  p l ac ing  of  r i p  r a p  under t h e  

b r i d g e .  It i s  appcsen t ly  because of t h e s e  f a c t s  t h n t  t h e  

q u e s t i o n  i s  framed as i t  i s .  

Clause 85 (A) is  t h e  c l a u s e  r e l e v a n t  t o  t h i s  q u e s t i o n .  

It provides  as fo l lows  : 

" 85 (A) work executed by day 1abou.r - Any a l t e r e d  o r  
a d d i t i o n a l  work which i n  t h e  op in ion  of  t h e  Engineer i s  o f  
such  2 compliczted,  miscel laneous o r  d i s j o i n t e d  n z t u r e  t h a t  
i t  cannot be  valued by measurement s h n l l ,  i f  s o  o rde red  by 
t h e  Engineer,  b e  executed by day l abour  under t h e  daywork 
r a t e s  cnd cond i t i ons  given i n  t h e  B i l l  o f  Q u a n t i t i e s .  
Before  any work, t o  be pa id  f o r  a t  daywork r a t e s ,  i s  pu t  
i n  hand an o r d e r  i n  w r i t i n g  must be ob ta ined  by t h e  
Con t r ac to r s  from t h e  Engineer.  " 

T h i s  c l a u s e  may b e  regzlrded a s  supplementary t o  cls .  84(C) and 

( D ) ,  which prov ide  f o r  payment f o r  a l t e r e d  o r  a d d i t i o n a l  work which 

can be valued by measurement. 

The e f f e c t  of  t h e  f a c t s  s t a t e d  i n  r e s p e c t  o f  t h i s  q u e s t i o n  

is  t h a t  t h e  Consu l t i ng  Engineers were of op in ion  t h a t ,  a p a r t  from 

t h a t  under t h e  b r i d g e ,  t h e  work done a s  a r e s u l t  o f  t h e  v a r i a t i o n  

o f  t h e  works was no t  "of  such a complicated,  miscel laneous o r  

d i s j o i n t e d  n a t u r e "  t h a t  i t  could no t  be  valued by measurement. 

The Respondent contends t h a t  thk  Consul t ing ~ n g i n e e r s '  op in ion  

i s  f i n a l  and conc lus ive  by v i r t u e  o f  t h e  p rov i s ions  of  c l .  107. 
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The Claimants seek t o  resist t h i s  con ten t ion  on t h e  same grounds 

a s  t h e  q u e s t i o n  i n  r e ~ p e c t  o f  schedule  r a t e s  d e a l t  w i t h  above. 

I hold t h a t  t h e  i~esponden t ' s  con ten t ion  i s  r i g h t .  That  t h e  

Consul t ing Engineers '  op in ion  given under c l .  85 (A) is f i n a l  

i s  suppor ted  by t h e  subsequent p rov i s ion  i n  t h e  c l a u s e  f o r  an 

o r d e r  i n  w r i t i n g  t o  b e  obta.ined from t h e  Enginezr b e f o r e  any 

a l t e r e d  o r  a d d i t i o n a l  work t o  be  pa id  fo r  a t  daywork r z t e s  i s  

put  i n  hand, I n  my judgment, t h e  answer t o  q u e s t i o n  4 (b) ( 2 )  

i s  a l s o  i n  t h e  a f f i r m a t i v e .  

Extension o f  t ime - Ques . 4. (b) ( 3 )  : 
- - : "  

T h ~ r e  a r e  two p a r t s  t o  t h i s  q u e s t i o n .  F i r s t l y ,  whether 

t h e  de t e rmina t ion  t h e  Consul t ing  Engineers t h e  l e n g t h  

any ex t ens ion  o f  t ime  f o r  completion of t h e  works i s  f i n a l  and 

conc lus ive .  Secondly, whether t h e  Consul t ing  ~ n g i n e e r s '  judgment 

as t o  whether  o r  n o t  such ex tens ion  of t ime should b e  deemed t o  

b e  i n  f u l l  compensation snd ~ c t i c f a c t i o n  f o r  and i n  r e s p e c t  o f  

a c t u a l  o r  probable  l o s s  o r  i n j u r y  s u s t a i n e d  o r  s u s t a i n a b l e  by 

t h e  Claimants i s  f i n a l  and conclusi ,ve .  

Sec t ion  C of  Appendix B s e t s  ou t  t h e  f a c t s  found by t h e  

a r b i t r a t o r .  H e  found t h a t ,  on t h e  a p p l i c a t i o n  of  t h e  Cla imants ,  

t h e  Consul t ing Engineers g rnn ted  ex t ens ions  of  t i m e  i n  r e s p e c t  

of  h u r r i c a n e  F l o r a ,  l abour  d i s p u t e s  z.nd o t h e r  rn~tters. No 

compensation was awarded i n  r e s p e c t  o f  t h e  ex t ens ions  f o r  h u r r i c a n e  

F l o r a  and t h e  labour  d i s p u t e s .  These a p p l i c a t i o n s  were made and 

g ran ted  under t h e  pro 'visions o f  c l .  101,  which a r e  a s  fo l lows  : 

" 101. ~ x t e n s i o n  o f  t ime  - I f  by reason of  a d d i t i o n s ,  
enlargements o r  ~ l t e r a t i o n s  r equ i r ed  by t h e  Government t o  
b e  made t o  o r  i n  t h e  Works o r  o f  d i s p u t e s  n o t  p rope r ly  
a t t r i b u t a b l e  t o  t h e  improper conduct o r  t o  a c t s  of  com- 
miss ion o r  omiss ions  of  t h e  Con t r ac to r s  o r  i f  by reason  o f  an 
Act of  God, ................... .. ........... ,... ....... 
............................................................. 
o r  i f  from any o t h e r  cause  which i n  t h e  op in ion  of  t h e  
Consul t ing Engineers could no t  racsonably  h ~ ~ v e  been fo re seen  
by t h e  Con t r ac to r s ,  t h e  Cont r8c tors  s h a l l ,  i n  t h e  op in ion  of 
t h e  Consul t ing  Engineers ,  have been unduly delayed i n  t h e  

/ a * . . .  



completion of t h e  Works, then  i n  each and every such case  i t  
s h a l l  be  l awfu l  f o r  t h e  Consul t ing ~ n g i n e a r s  t o  determine 
upon t h e  w r i t t e n  r equzs t  o f  t h e  Cont rac tors  s igned  by a 
p r i n c i p a l  whether t h e  da te  adprovided by Clause 97 hereof  
l i m i t e d  f o r  completing t h e  !lr~sks s h a l l  be  extended f o r  any 
and i f  any f o r  what per iod  but  no such ex tens ion  of t ime s h a l l  
be allowed t o  t h e  Cont rac tors  except i n  w r i t i n g  under t h e  hand 
o f  t h e  Consul t ing Engineers ,  No such ex tens ion  of t ime ~ h 2 l l  
i n  any way a f f e c t  t h e  adequacy o f  t h e  Schedule Xates o r  
deroga te  i n  any way from t h e  r i g h t s  of  t h e  Government under 
any of  t h e  p rov i s ions  c f  t h e  Con t rac t ,  and, un le s s  t h e  
Cont rac tors  s h a l l    how j u s t  and reasonable  cause  t o  t h e  con- 
t r a r y ,  as t o  which t h e  Consul t ing Engineers s h a l l  be t h e  s o l e  
judge, every such ex tens ion  as  a f o r e s a i d  s h a l l  be  deemed t o  
be i n  f u l l  compensation and s a . t i e f a c t i o n  f o r  and i n  r e s p e c t  
of  a c t u a l  o r  probable  l o s s  o r  i n j u r y  s u s t a i n e d  o r  s u s t a i n a b l e  
by t h e  Contra .c tors  i n  r e s p e c t  of  any mcztter o r  t h i n g  i n  
connect ion w i t h  which such ex tens ion  as  l a s t  a f o r e s a i d  s h a l l  
have been g ran ted  and every such ex tens ion  s h a l l  exonera te  
t h e  Cont rac tors  from any cla ims o r  demands on t h e  p m t  of 
t h e  Government f o r  o r  i n  r e s p e c t  of any de lay  dur ing  t h e  
pe r iod  of  such ex tens ion  but  no t  f u r t h e r  o r  o t h e r w i s e n o r  
f o r  any de l ay  cont inued beyond such per iod .  " 

A s  t o  t h e  f i r s t  p a r t  o f  t h e  q u e s t i o n ,  i t  was submit ted 

on beha l f  of t h e  Aespondent t h a t  t h e  combined e f f e c t  of  c l s .  

101 and 107 makes t h e  de te rmina t ion  of t h e  Consul t ing Engineers 

f i n a l  and conc lus ive ,  I n  answer, as an ex tens ion  of  t h e  g e n e r a l  

submission on incons i s t ency ,  i t  was submit ted f o r  t h e  Claimants 

t h a t  c l s .  101  and 107 combined a r c  i n c o n s i s t e n t  w i th  c l ,  108(A) 

i n  t h a t  t h e  Consul t ing  Engineers '  op in ion  a s  t o  f o r a s e e a b i l i t y  

of de lay  e t c .  and h i s  de te rmina t ion  a s  t o  ex tens ion  of  t ime are 

s a i d  t o  be f i n a l  under c l .  107 bu t  under c l l  108(A) ma t t e r s  

r e l a t i n g  t o  o r  connected wi th  t h e  c o n t r a c t  which a r e  necessary  

t o  a d e c i s i o n  on ex tens ion  o f  t ime  a r e  on ly  b ind ing  i n  a 

q u a l i f i e d  sense ,  For reasons a l r eady  g iven ,  I d i s z g r e e  w i t h  

t h i s  submission.  I hold t h a t  t h e  de te rmina t ion  by t h e  Con- 

s u l t i n g  Engineers under c l .  101 of  t h e  per iod f o r  which t h e  

d a t e  l i m i t e d  f o r  completing t h e  works should be extended,  on a 

g r a n t  by him o f  such ex tens ion ,  i s  rendered f i n a l  and conc lus ive  

by t h e  p rov i s ions  of  c l .  107. The answer t o  t h i s  p a r t  of t h e  

q u e s t i o n  i s ,  t h d r e f o r e ,  i n  t h e  a f f i r m a t i v e .  
/ ..,... 
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(. As t o  t h e  second p a r t  of t h e  q u e s t i o n ,  t h e  answer must,  

c l e a . r l y ,  a l s o  b e  i n  t h e  a f f i r m a t i v e .  I n  my op in ion ,  i t  was 

n o t  neces sa ry  f o r  t h e  9esponcAent t o  r e l y ,  az it  has done, c:n 

c l .  107 tc  e s t a b l i s h  t h e  f i n a l i t y  o f  t h e  Consul t ing Engineers '  
1 

judgment. Clause 101  i t s e l f  xrlakes them o l e  j u d ~  i n  t h e  m a t t e r .  

If I am wrong i n  t h i s  cp in ion  then  t h e r e  can be  no doubt t h a t  

c l .  107 makes t h e i r  judgment f i n a l  and conc lus ive ,  

Assessment o f  Com~ensaticsn - Ques .  4Lcl: -- - ,.-- .- -- .,...."..-. -_--I- --, _-__ "_ 

7'0 repea t  t h e  q u e s t i c n ,  a s  s t a t e d :  " I f  t h e  answer 

t o  e i t h e r  p a r t  o f  ques .  4 (b)  (3)  i s  i n  t h e  a f f i r m a t i v e  whether 

such f i n a l i t y  ex tends  t o  any d e c i s i o n  ( inc lud ing  any a s se s s -  

ment of compensation) made by t h e  Consul t ing  Engineers consequent 

upon such ex t ens ion" .  The i s s u e  h e r d s  conf ined  t o  t h e  q u e s t i o n  

o f  t h e  assessment of compensation r e s u l t i n g  from an ex t ens ion  

of  t ime .  

On beha l f  of  t h e  Respondent, it was submi t ted  t h a t  

t h e  Consul t ing  Engineers  have t h e  power n o t  ~ n l y  t o  dec ide  

f i n a l l y  t h a t  an ex t ens ion  o f  t ime g ran ted  by them i s  f u l l  

compensation, b u t  i m p l i c i t  i n  c l .  101  i s  t h e  power a l s o  t o  

award t h e  amount of  compensation, where t hey  dec ide  t h a t  t h e  

ex t ens ion  of  t ime  i s  n o t  f u l l  compensation and s a t i s f a c t i o n .  

I t  was contended t h a t  t h e  amount awarded would a l s o  be  f i n a l  by 

v i r t u e  of c l .  107. The argument on t h i s  submission ran  thus :  

One s t a r t s  w i t h  t h e  presumption t h a t  an ex tens ion  o f  t ime  is  

f u l l  ccmpensation and s a t i s f a c t i o n .  I n  o r d e r  t o  d i s p l a c e  t h s  

deeming p rov i s ion  of c l .  101, it i s  neces sa ry  f o r  t h e  ~ 1 a . i m a n t ~  

t o  show t h e  e x t e n t  t o  which t h e  ex t ens ion  cf t ime  does n c t  a n -  

s t i t u t e  compensation and s a t i s f z . c t i o n  f o r  l o s s  o r  i n j u r y ,  The 

Consul t ing  Engineers cannot know, i t  was s a i d ,  whether t h e  

l o s s  o r  i n j u r y  i s  cvmpenrated f o r  and s a t i s f i e d  un le s s  and 

u n t i l  t hey  know what t h ~  e x t e n t  of t h a t  l o s ~  i s  o r  i s  es t imated  

/ ... 0 . .  
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t o  be. So t h a t  t h e  " j u s t  and reasonable  cause" which t h e  

Claimznts have t o  e s t a b l i s h  t o  d i s p l a c e  t h e  deeming p r o v i s i o n s ,  

t h e  argument cont inued,  must n e c e s s a r i l y  r e l a t e  t o  t h e  f a c t  t h a t  

t hey  have s u s t a i n e d  l o s s  o r  i n j u r y  and t h e  n a t u r e  an8  e x t e n t  cf 

i t .  T h i s ,  it was s a i d ,  would enable  t h e  Consul t ing Engineers 

t o  determine whether o r  no t  t h e  C1aimant.s a r e  f u l l y  compensated 

by t h e  mere ex tens ion  of t ime and, i f  n o t ,  t o  q u a n t i f y  t h e  

e x t e n t  t o  which t h e y  a r e  n o t .  

I n  my op in ion ,  t h e  r e l e v a n t  passzge i n  c l .  101  i s  no t  

capab le  of  t h e  c o n s t r u c t i o n  which t h e  ikspondent  seeks  t o  pu t  

npon it  i n  t h e  cubmission above. I ag ree  w i t h  t h e  submiss ion,  

on beha l f  of  t h e  Claimants t h a t  t h ~  c l a u s e  c o n s t i t u t e s  t h e  Con- 

s u l t i n g  Engineers s o l e  judge of on& mz t t e r  on ly  i . e .  whether 

t h e  Claimants have o r  have n c t  zIhown t h a t  t h e  ex t ens ion  o f  t i m d  

should no t  b e  deemed t o  be  i n  f u l l  compensation and s a t i s f a c t i o n .  

This  i s  made c l e a r  i f  t h e  r e l c v a n t  words a r e  t ransposed  t h u s :  

"every  such ex tens ion  as a f o r e s a i d  s h a l l  be  deemed t o  be  i n  f u l l  

compensation and s a t i s f a c t i ~ n  fcr and i n  r e s p e c t  of  a c t u a l  o r  

probable  l o s s  o r  i n j u r y  s u s t a i n e d  ,,.,.. by t h e  Con t r ac to r s  ....., 
u n l e s s  t h e  C o n t r a c t c r s  s h a l l  show j u s t  and r ea son r ; . b l~  cause  t o  

t h e  c o n t r a r y ,  aQ t o  which t h e  Consul t ing Engineers s h a l l  be  t h e  

s e l e  judge ..,... " .  Read i n  t h i s  way, i t  i s  p l a i n  t h a t  t h e  o n l y  

ma t t e r  of which t h e  Consul t ing Engineers a r e  s o l e  judge i s  

whether o r  n o t  j u s t  and reasonable  cause  t c  t h e  c o n t r a r y  has 

been shown by t h e  C o n t r z c t o r s ,  I n  my opin ion ,  t h e r c  a r e  nu 

words from which any power t o  assess  compensaticn payable t o  

t h e  Claimants can be impl ied .  A s  I u ~ d e r s t a n d  t h e  ,?espondent ls  

argument, t h e  impl ica . t ion a r i s e s  from t h e  f a c t ,  2 s  i s  contended,  

t h a t  t h e r e  i s  2 burden on t h e  c la imants  t o  q u a n t i f y  t h e  l o s s  o r  

i n j u r y  SG t h a t  t h e  Consul t ing Engineers may be  a b l e  t o  judge 

whether o r  no t  t h e  ex t ens ion  of t ime gran ted  i s  i t s e l f  s u f f i c i m t  
/ ...... 
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compensat ion.  A r i s i n g  from t h i s ,  i t  was s a i d  t h a t  i t  would l e a d  

t o  ab su rd  r e s u l t s  i f  t h e  Consu l t i ng  Engineers  w e r e  n o t  t h e  

f i n a l  judges o f  t h e  amount o f  compenszt icn.  I t  would b e  a b s u r d ,  

i t  was s a i d ,  because  i f  t h e y  s a y  t h e  p e r i o d  o f  e x t e n s i o n  com- 

p e n s a t e s  f u l l y  t h e  Claimnnts wculd be bound by  t h a t  d e c i s i o n  

b u t  i f  t h e y  sa.y i t  does n o t  and e~ssess t h e  compensat ion t h e  

Cla imants  would t h e n  n o t  b e  bound. I a m  n f r a i d  I do n o t  see 

t h e  a b s u r d i t y ,  b u t ,  assuming t h e  ' tespondent '  s c o n t e n t i o n  as t c  

t h i s  i s  r i g h t ,  t h i s  i s  no ground f o r  r e a d i n g  i n t o  t h e  c l a u s z  

words t h a t  a r e  n o t  t h e r e .  A s  waL submi t t ed  f o r  t h e  Cla imants ,  

i f  i t  was i n t ended  t o  g i v e  t h e  Consu l t i ng  Engineers  f i n a l  powers 

a v e r  t h e  amount o f  compensation i t  would have been q u i t e  easy 

f o r  t h e  d ra f t sman  t o  say s o  i n  c l .  101. I ho ld  t h a t  t h e  

Consu l t i ng  ~ n g i n e e r s  assumed a power under  c l .  1 0 1  t o  d e c i d e  

t h e  amount of compensat i o n  p a y a . b l ~  t o  t h e  Claima.nts consequent  

on a g r a n t  by  them o f  e x t e n s i o n  o f  t i m e  t h e n  t h a t  d e c i s i o n  i s  

n o t  f i n a l .  I n  my judgment, t h e  answer t o  q u e s t i c n  4 (c) is  

i n  t h e  n e g a t i v e  . 
Q u e s t i o n  6 : 

The q u e s t i o n  is : 

"Whether upon a proper  c o n s t r u c t i o n  o f  t h e  c o n t r a c t  
and upon t h e  b a s i s  o f  t h e  f a c t s  found by m e  and set  
o u t  i n  Appendix D annexed h e r e t o ,  t h e  Cla imants  a r e  
e n t i t l e d  t o  b e  rei~mbursed by  t h e  Xespondent t h e  sum 
o f  - /12,142 . l o  -10 .  pursuan t  t o  Z lause  90C of t h e  s a i d  
Con t r zc t "  . 

The f a c t s  found by t h e  a r b i t r a t o r ,  a s  set  o u t  i n  Appendix 

Do a r e  t h a t  a d i s p u t e  a r o s e  between t h e  Cla imants  and t h e  t r a d e  

union ( t h e  B .I .T .U.) r e p r e s e n t i n g  c e r t a i n  employees o f  t h e  

Cla imants  about  t h e  e n t i t l e m e n t  o f  t h o s e  employees t o  premium 

pay f o r  working i n  swampy c o n d i t i o n s ,  The d i s p u t e  l e d  t o  a 

s t r i k e .  The s t r i k e  was s e t t l e d  upon terms t h c t  t h e  d i s p u t e  

shou ld  be s e t t l e d  b y  an  zLrb i t r z . t o r  t o  b e  appo in t ed  by t h 6  

/ < > " o m . .  



E..?,inister o f  Labour and Nationz.1 In:iura.nce, a  ~ ~ i n i s t e r  o f  Govern- 

lnent. Thc! P! inis ter  appointed Fir .   mile George, ".c. t o  be  

a r b i t r a t o r ,  M r .  G e o r g ~  was asked t o  s e t t l e  t h e  terms of  r e f e r e n c e  

and on January 8 ,  1965, he made zn award, which he s e n t  t o  t h e  

Min i s t ry  o f  Labour and ~ a t i o n a l  Insurance .  On o r  cllbout Jnnun r y  

15 ,  1965, t h e  permanent s e c r e t a r y  of  t h e  Min i s t ry  s e n t  t h e  award 

t o  t h e  Claimants '  r e s i d e n t  manzger. Mr. George awi7r:led t h z t  va r ious  

c a t e g o r i e s  o f  workmen should be paid  pvemiun.1 r a t e s  of pzy0 

r e t r o s p e c t i v e  t o  A p r i l  2 7 ,  1965 (sic)  . The Claimants complied 

w i t h  t h e  terms of  t h e  award and i n  consequence i n c u r r e d  en 

inc reased  c o s t  amounting t~ Lf12 ,14.2.10 -10: The Claimants c l a im  a 

re-imbursement of  t h i s  sum by t h e  :lespondent by v i r t u e  of t h ~  

p rov i s ions  of  c l .  90(C) o f  t h e  

Clause 9 0 ( ~ ) ,  on which t h e  Claimants r e l y ,  p rov ides  

as fo l lows  : 

" (C) Variat icjns i n  c o s t  o f  l abour  - The z o n t r a c t o r s '  
remuneration s h a l l  b e  i nc reased  o r  decrez.sed should t h e r e  b e  
a.ny i n c r e a s e  o r  dec rezse  i n  t h e  o f f i c i z l  ra tes  of  wages pa id  
t o  l akour  o f  any k ind  employed a t  t h e  S i t e  by t h e  Con t r ac to r s  
i n  connec t ion  w i t h  t h e  Works, due t o  any labour  laws,  o r d e r s  
o r  r e g u l a t i o n s ,  made from t ime t o  t ime by t h e  Government, t h e  
mun ic ipa l i t y  o r  any recognised  a s ~ , o c i ~ t i o n  caus ing  cl v a r i a t i o n  
i n  t h e  r a t e s  o f  wages p r e v a i l i n g  a t  t h e  1st day of Februzry,  
1963. Any such i n c r e a s e  o r  dec rezse  s h a l l  form En a d d i t i o n  
t o  o r  n dsduc t ion  from t h e  p r i c e  a s c e r t a i n e d  i n  zccordancc 
w i t h  t h e  p r o v i s i ~ n s  of  t h e  l a s t  preceding c l a u s e ,  The 
Con t r ac to r s  have submit ted w i t h  t h e i r  t e n d e r  a schedule  g i v i n g  
t h e  r a t e s  o f  wages f o r  s k i l l e d  and u n s k i l l e d  lxbour  on which 
t h e i r  t e n d e r  was based.  Any such i n c r e z s e  o r  decsea.se a h z l l  
n o t  app ly  t o  t h e  Con t r ac to r s '  supe rv i so ry  s t a f f ,  e x p e t r i a t e  
foremen o r  e x p a t r i s t e  gangers ,  qhe Contractcjrs s h a l l  5:upply 
t o  t h e  Zngineer copies  of  1cbou.r law:;, o r d e r s  and requl; l . t ions 
when any mod i f i ca t ion  of  t h e  r a t e s  of  wages occur .  The 
Con t r ac to r s  s h a l l  keep and sender  weekly t o  t h e  ~ n g i n e s r  
such accounts  and o t h s r  documents and records  a s  a r e  necesz-cry 
t o  show any i n c r e a s e  i n  cost i ncu r r ed  o r  r e d u c t i c n  o b t a i n a b l e  
under t h i s  sub-clause ,  and,  i f  r equ i r ed  by t h e  Engineer ,  s h a l l  
f u r n i s h  such f u r t h e r  documents o r  r ~ c o r d s  as he may deem 
neces sa ry .  The f a c t  t h a t  t h e  Zontsnctors  e l e c t  t o  pay 
t h e i r  l abour  r a t e s  o f  wages i n  excess of t h e  zpproved r a t e s  of  
wages i n  Kingston w i l l  n o t  be a j u s t i f i c z t i o n  f o r  c la iming  
an i n c r e a s e  i n  t h e  c o s t  o f  l abour . "  

The i l e i rnan ts  pu t  forward t h r e e  a l t e r n a t i v e  conten- 1 
t i o n s  cn t h i s  q u e s t i o n .  F i r s t l y ,  t h a t  t h e  i nc reased  rates:  of 

/ 0 . 0 . .  



C wages pa id  a s  a r e s u l t  of  ~ r .  cxorge 'c  award were i n c r e z s o s  i n  

t h e  c f f i c i a l  r a t e s  o f  wages duz t c  a lzbour  law made by t h 6  

Government. Secondly, t h a t  t h e  i nc reasec  were dus  t o  an o r d e r  

o f  t h e  Government. T h i r d l y ,  t h z t  t h e  i n c r e a ~ e s  were due t o  an 

o r d e r  of a recognised a::soci&.tion. It was coneeded t h z t  t h e  

swamp workers had becn i n  r e c e i p t  of  " o f f i c i a l  r a t e s  of  wages" 

b e f o r e  ikr . George' s award. 

A s  r ega rds  t h e  f i r s t  con ten t ion ,  i t  was cubmitted 

t h a t  t h e  Trade Disputes  ( A r b i t r a t i o n  and ~ n q u i r y )  Law, Zap. 

386 (1953 e d i t i o n ) ,  under which t h e  Min i s t e r  ac ted  i n  appo in t ing  

t h e  a r b i t r a t c r ,  i s  a labour  law mzde by t h e  Government and th3.t 

t h e  award made was z consequence of  t h e  o p e r a t i o n  of  t h a t  Law. 

Aeference was made t o  t h e  P.emorandum of  Agreement and T e r m s  of 

2eference t o  t h e  a r b i t r a t o r  (which was e x p r e s s l y  i nco rpo ra t ed  

i n  t h e  award now under c o n c i d e r a t i o n ) ,  It wa5 po in ted  o u t  

t h a t  t h e  terms of r e f e r e n c e  were n c t  agreed between t h e  p a r t i e s  

b u t  were s e t t l e d  by t h e  a r b i t r a t o r  himself  and t h a t  t h e  p a r t i e s  

wsre,  i n  e f f e c t ,  f o rced  t o  consent  t o  t h e  a r b i t r a t o r  who t h e  

M i n i s t e r  had appoin ted ,  u s ing  h i s  s t a t u t ~ r y  power under s o  3 of  

t h e  Law, f o r  had they  no t  consented,  a beard of enqui ry  could 

have been appointed under a l a t e r  s e c t i o n .  Accordingly,  i t  

was submi t ted ,  becaure  t h e  a r b i t r a t o r  was appointed i n  t h a t  way, 

t h e  i nc reased  wages were due t o  t h e  o p e r a t i o n  o f  t h e  l abour  law; 

Pir .  George would no t  have been e p p ~ i n t e d  and t h e  award would no t  

have been made but  f o r  t h e  law, h i s  i s  an ingenious  argument 

b u t ,  i n  my v i ~ w ,  it i s  no t  sound. The i n c r e a s e  i n  t h e  r a t e 2  of 

wages was no t  due t o  any l abour  l ~ w z  mzde by t h c  Government. 

I t  was due t o  M r .  George's  award. The memorandum o f  agreement, 

t o  which r e f e r e n c e  war rnade dur ing  t h e  argument, shows bn it: 

f a c e  t h a t  t h e  p a r t i e s  " v o l u n t a r i l y  agreed" t o  r e f e r  t h e  

d i s p u t e  between them t o  a s o l e  a r b i t r a t o r ,  t h z t  they  undertook 

t o  "ab ide  by and fo l low t h e  deci::ic;ns a r r i v e d  ;!t by such 
/ ..... 
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a r b i t r a t o r "  and agreed t h a t  " t h e  award o f  t h e  a r b i t r a t o r  s h a l l  

b e  f i n a l  and b ind ing  on t h e  p a r t i e s  t o  t h e  d i s p u t e " .  The 

f i n d i n g s  of f a c t  i n  Appendix D show t h a t  it w a s  a term of  t h e  

~ e t t l e m e n t  o f  t h e  ~ i t r i k e  t h a t  t h e  a r b i t r a . t o r  should be  appoin ted  

by t h e  M i n i s t e r .  The memorandum f u r t h e r  showsg and it has  bcen 

s o  found,  t h a t  t h e  t e r m  of  r e f e r e n c e  were s e t t l e d  by t h c  

a r b i t r a t o r  ( K r .  George) bccause t h e  p a r t i c s  e x p r e s t ~ l y  agreed 

t h a t  he  should do s o .  There i z  no f i n d i n g  by t h e  a r b i t r a t o r  

i n  Appendix D t h a t  t h e  Claimants were coerced i n t o  migning t h e  

mem~randun of  agreement. The t r e n d  of t h e  argument f o r  t h e  

Claimants suggested t h a t  t h e  ~ i n i s t e r  imposed h i s  w i l l  upon t h e  

p a r t i e s  t o  t h e  d i s p u t e  and s o  caused t h e  Claimants t o  pay 

inc reased  wages. The f a c t s  j u s t  r t a t e d  show t h e  c o n t r a r y  and 

t h a t  t h e  e x e r c i s e  of t h e  M i n i s t e r ' s  s t a t u t o r y  powers was t o  

accommodate t h e  d i s p u t a n t s .  I n  my op in ion ,  i n  o r d e r  to succeed 

on t h i s  f i r s t  con ten t ion  t h e  Claimants would have t o  show t h a t  a 

l abour  law was enacted by t h e  Government con ta in ing  p rov i s ions  

which were t h e  d i r e c t  cause  of  t h e  i n c r e a s e  i n  t h e  o f f i c i a l  

r a t e s  of  wages, I n  o t h e r  words, t h a t  t h e  s t a t u t e  i t s e l f ,  o r  

r e g u l a t i o n s  made under  i t ,  i n c r c a ~ i e d  t h e  o f f i c i p . 1  s a t e s .  The 

p r o v i s i o n  i n  c l .  90 (C) t h a t  " t h e  Yontractors  s h a l l  supply t o  t h e  

Engineer cop ie s  of l abour  laws,  o r d e r s  and r e g u l a t i c n s  when any 

mod i f i ca t ion  of t h e  r a t e s  of  wage2 occur" cuppor t s  t h i s  view 

of t h e  c l a u s e .  The 2la imants  have n o t  shown t h a t  t h e  i n c r e a s e s  

i n  r a t e s  were due t o  sny such law so t h i s  con ten t ion  f a i l s .  

The second con ten t ion  was based on t h e  fo l lowing  

argument. Under t h e  Trade ~ i s p u t e s  ( A r b i t r a t i o n  and ~ n q u i r y )  

Law, t h e  M i n i s t e r ,  a s  r e p r e s e n t a t i v e  of t h e  Government, appo in t s  

t h e  a r b i t r a t o r ,  t h e  a r b i t r a t o r  ~ u b m i t s  h i s  award t o  t h e  ~ i n i s t e r ,  

who causes  i t  tc be  publ i shed  i n  such manner a s  he t h i n k s  f i t ;  

i n  any o r d i n a r y  sense  of  awards i t  i s  t h e  person whose award it  
/ oo..... 
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(- a who publ ishes it.  It  was submitted t h a t  when s c .  3 t o  6 a r e  read 

together  t h e  t r u e  view t o  t ake  of them i s  t h a t  t h e  Minis ter  i n  form 

undertakes t o  s e t t l e  t h e  d i ~ p u t e  and he appointr  tha  t r i b u n a l  t o  a c t  

on h i s  beha l f .  It was s z i d  t h a t  it appears t h a t  M r .  George's award 

was t h e  award of t h e  Minis te r  and , therefore ,  an order  by him. In  my 

opinion,  t h e  f a c t  t h a t  t h e  award was submitted t o  t h e  Minis te r  and he 

caused it t o  be p u b l i ~ h e d  does not make i t  h i s  award. The f a c t s  and 

document r e f e r r e d  t o  above show beyond doubt t h a t  t h e  award was M r .  

George's and not  t h e   minister'^. When Nr. George was appointed by t h e  

Minis ter  he was not appointed t o  a c t  on h i s ,  t h e  b! inis ter ls  b e h a l f .  I 
As t h e  f indings  of f a c t  show, t h e  Minis ter  made t h e  appointment because 

under t h e  terms of se t t lement  of  t h e  s t r i k e  he was required t o  do so .  

The provis ions  of t h e  Law t o  which reference  was made are merely design- 

ed t o  promote t h e  se t t lement  of t r a d e  d isputes  between p r i v a t e  p a r t i e s ,  

The Minis te r  has no power t o  a c t  u n t i l  t h e  d i spu tes  a r e  repor ted  t o  

him by t h e  p a r t i e s  (see s . 3 )  . The d isputes  remain p r i v a t e  d i spu tes  

and t h e  awards a r e  p r i v a t e  awards, i n  t h e  sense t h a t  they a f f e c t  t h e  

p a r t i e s  only .  They a r e  not o rde r s  rnade by t h e  F'iinister. In  my view, 

i t  i s  c l e a r  beyond doubt t h a t  the  increases  i n  r a t e s  of wages awarded 

by M r .  George were not due t o  any o rde r  made by t h e  Government, The 

second content ion a l s o  f a i l s .  

In  support  of t h e  t h i r d  content ion ,  it was argued t h a t  t h e  

Minis te r ,  the  B , I .T .U . ,  t h e  claimants and Mr. George a l l  came toge the r  

with t h e  o b j e c t  of  def in ing  t h e  terms upon which t h ~  t r a d e  d i spu tes  

should be s e t t l e d ;  t h i s  made them an "assoc ia t ion" ,  i n  t h e  ord inary  

English meaning of t h a t  word; they a l l  recognised t h e  v a l i d i t y  and 

ex i s t ence  of t h e  a s soc ia t ion  and t h i ~  made them "a recognised associa-  

t i o n " ;  t h e  award being published as a r e s u l t  of t h a t  a s soc ia t ion  i s  

an o rde r  of t h e  associa t ion;  s o  t h e  increases  i n  r a t e s  were due t o  

an o rde r  of a  recogniszd a:.sociztion under c . 1  90(~). It i s  only 

necessary t o  say t h a t  t h i s  content ion i s  e n t i r e l y  without mer i t .  

/ . . . . . . . 



There  was a  f o u r t h  c o n t e n t i o n  on t h i s  q u e z t i o n ,  It was 

submi t t ed  f o r  t h e  Cla imants  t h a t  t h e  s p i r i t  o f  c l .  90(C) is  t h a t  

t h e  Clairnantv are o b l i g e d  t o  pay c e r t a i n  r a t e s  o f  wages and i f  

t h e y  become o b l i g e d  t o  pay i n c r e a s e s  i n  wages t h e  i n c r e a s e d  

c o s t  i s  t o  be added t o  t h e i r  r emunera t ion .  That  t h a t  is  t h e  

i n t e n t i o n  and s p i r i t  o f  t h e  c l a u s e  i s  made c l e a r ,  i t  was s a i d ,  by  

t h e  l a s t  s e n t e n c e  o f  t h e  c l a u s e ,  which shows t h a t  an e l e c t i o n  J 

t o  pay i n c r e a s e d  r a t e s  does n o t  e n t i t l e  them t o  c l a i m  b u t  

"compulsion t o  pay" does .  It was s a i d  t h a t ,  on t h e  f a c t s  found,  

t h e  r:laimants were a.sked t o  pay more: t h e y  r e f u s e d ;  t h e r e  was 

a s t r ike ;  t h e  P4.inistcr i n t e r v e n e d  and t h e  Cla imants  "were com- 

p e l l e d "  t o  a g r e e  t o  a . r b i t r a t i o n :  even t h e  terms of  r e f e r e n c e  

were  d i s p u t e d ;  t h e  c l a i m  was r e s i z t e d  a t  t h e  a r b i t r a t i o n ;  t h e  

a r b i t r a t i o n  r e s u l t e d  i n  an award which t h e  Claimants  were 

o b l i g e d  t o  honour.  It wzs submi t t ed  t h a t  i t  is.  do ing  v i o l e n c e  

t h e  s p i r i t  and i n t e n t i o n  o f  t h e  c o n t r a c t  f o r  t h e  Government , 

"who brought  t h i s  s t a t e  o f  a f f a i r s  a b o u t " ,  t o  r e f u s e  t o  pay t h e  

i n c r e a s e .  AE  a l r e a d y  shown, much o f  what i s  s t a t e d  h e r e  as f a c t s  

found i~ c o n t r a r y  t o  t h e  t r u e  f a c t s .  Eut , t h i s  a p a r t ,  canno t  

a s s i s t  t h e  Cla imants  t o  b r i n g  themselves  w i t h i n  t h e  s p i r i t  o n l y  

o f  c l .  9 0 ( ~ )  where t h e  r e l e v a n t  words o f  t h e  c l a u s e  a r e  c l e a r  and 

unambiguous. They must b r i n g  themselves  w i t h i n  t h e  l e t t e r  o f  t h e  

c l a u s e .  I ho ld  t h a t  t h e y  have n o t  done s o  and i t  i s  t h e r e f o r e  

p l a i n ,  i n  my judgment, t h a t  t h e  answer t o  q u e s t i o n  6 must b e  i n  

t h e  n e g a t i v e .  

Q u e s t i o n  7: -..-* 

T h i s  q u e s t i o n  i s  a l s o  concerned w i t h  t h e  c o n s t r u c t i o n  

o f  c l .  90 ( C ) .  The q u e s t i o n  i s  z 

" Whether upon a p rope r  c o n s t r u c t i o n  o f  t h e  C o n t r a c t  
and upon t h e  b a s i s  05  t h e  f a c t s  found by m e  and set o u t  
i n  Appendix E a n e x e d  herc-!to t h e  Cla imants  a r e  
e n t i t l e d  t o  r e c c v e r  t h e  sums of  : 



(a) - {2,923. 2 .  8 
(b) rf6,855.13.11. 

pursuant  t o  c l a u s e  90 (C) o f  t h z  s a i d  Con t r ac t " .  

The fol lowing ark t h ~  r e l e v a n t  fact:: s t a t e d  i n  

Appandix E: In  ,:ra.nuary, 1966 the; ;Joint I n d u s t r i a l  Counci l  f ~ r  

t h e  Bui ld ing  2nd Conrrtruction Induzjtry of T a m  i c a  (hereinaf tcsr  

t h e  J.1 .C .) reachcd tentative a g r ~ e m c n t  on a n~;w labour-management 

c o n t r a c t  f o r  t h e  i n d u s t r y  and by - 1  l e t t e r  dc ted  -1anuzry 12 ,  1966 

t h e  Claimznts gave n o t i c e  t o  t h e  ;i?sident % n g i n m r  t h a t  t hey  would 

forward accounts  f o r  l abour  e s c a l a t i o n  c o s t s  i n  accordance w i t h  

c l s .  90 ( C )  and ID) of  t h z  c o n t r a c t .  Cm Marsh 2 3 ,  1966, t h e  J . I . C .  

r a t i f i e d  t h e  i n c r e a s e s  i n  rate:, o f  pay f c r  c l e r i c a l  and t a c h n i c a l  

s t a f f  and o t h e r  u n c l a s s i f i e d  categorie:;  of  employees which had 
I n d u s t r i a l  

been n e g o t i a t e d  between t h e  ~ ~ u c . : t a m ~ n t e ~ r a . d &  Vnion and t h e  

C l a i m s n t ~  and which were s e t  o u t  i n  t h s  J.1 . C . ' s  l e t t e r  da ted  

March 24, 1966, t o  t h e   claimant^' r e s i d e n t  manager. The Clsirnants 

pa id  t h e  r a t i f i e d  inc reased  r a t e s  of pay t o  t h e i r  c l e r i c a l  and 

t e c h n i c a l  s t a f f  and, i n  consequence, i ncu r r ed  inc reased  c o s t s  of 

c a r r y i n g  o u t  t h e  work ?.s  follow^^ : 

i n  r e s p e c t  of t e c h n i c a l  employees .. f?,865.16.7 
i n  r e s p e c t  o f  c l c r i c a l  employees .. 46,721,  5.6 

t o  each of which must be added 2 per cen t  f o r  workmen's compenka- 

t i o n  ( i57.6 .1  and - {134,8.5 r e s p c t i v e l y )  making a t o t a l  of 

The Zlaimants c la im t h a t  t hey  a r e  e n t i t l e d  t o  reimburse- 

ment by t h e  Icspondent of  t h c  sums z t a t e d  i n  t h e  que2,tion undcr 

c l a u s e  90 (C) on t h e  ground t h a t  t h c  i n c r e a s e s  i n  r a t e s  of pay t o  

t h e  c l e r i c a l  and t e c h n i c a l  s t a f f  were i n c r e a s e s  " i n  t h e  o f f i c i a l  

r a t e s  of  wages paid  t o  labour  o f  any k ind  employed a t  t h o  S i t e "  

by them. Tha c la im i s  r e s i s t e d  by t h e  .?e~pondent  on two grounds. 

F i r ~ t l y ,  t h a t  c l e r i c s 1  and t e c h n i c a l  s t a f f  z r e  no t  " l abour  of m y  

k indu  w i t h i n  t h e  meaning of t h s t  term i n  t h e  c l a u s e .  Secondly, 



i f  t h e y  a r e  w i t h i n  thy te rm,  t h a t  t h e r e  has  been no i n c r e a s e  i n  

t h e  " o f f i c i a l "  r a t e s  o f  wages i n  r e s p e c t  of them. 

Cn t h e  f i r s t  ground,  I was r e f e r r e d  by l e a r n e d  c o u n s e l  

f o r  t h e  .iespondent t o  d i c t i o n a r y  d e f i n i t i o n s  of " l a b o u r "  and t o  

Hudson's Bu i l d ing  and Engineer ing  C o n t r a c t s  ( 10 th  edn.)  p.  566 

and i t  was submi t t ed  t h a t  whsn t h e  word " labou, r"  i s  . r e f e r r e d  t o  

i n  t h e  c l a u s e ,  p a r t i c u l a r l y  whzn t h e  word "wages" is  used i n  

r e l a t i o n  t o  i t ,  t h a t  word does n o t  "coverN c l e r i c a l  and t e c h n i c a l  

s t a f f .  I n  answer ,  l e a r n e d  counse l  f o r  t h e  Cla imants  r e f e r r e d  

t o  v a r i o u s  c l a u s e ?  i n  t h e  c o n t r a c t  d e a l i n g  w i t h  l a b o u r  and 

submi t t ed  t h a t  from t h o s e  p r o v i ~ i o n s  c l e r i c a . 1  and t e c h n i c a l  

s t a . f f  a r e  c l e a r l y  w i t h i n  t h e  p h r a s e  " l a b o u r  o f  any  k i n d " .  I 

a g r e e  w i t h  t h ~  l a t t e r  submiss ion and s o  h o l d ,  

On t h e  second ground,  t h e  ?eepondentt  s argument was 

p u t  i n  two ways . It wa:- s a i d ,  f i r s t l y ,  t h a t  c l .  90 (C) e s t a b l i s h e s  

t ha . t  t h e  Cla imants '  s chedu l e  g i v i n g  r a t e s  o f  wages, t o  which 

r e f e r e n c ~  i s  made i n  t h e  c l a u s e ,  i s  a base document which hzs  t o  

be looked a t  when t h a r e  i s  an i n c r e a s e ;  and i t  i s  t h e  i n c r e a s e s  

o v e r  and above t h e  wages l i s t e d  i n  t h a t  document which can  b e  

passed  on by  t h e  Cla imants  t o  t h e  Xespondent. I t  was p o i n t e d  

o u t  t h a t  t h e  Zlaimantr: '  s chedu l e  ( a t  pp,  1 9 1  t o  1g4 o f  t h e  

c o n t r a c t  documents) makes no r e f e r e n c e  t o  t e c h n i c a l  workers  and 

no award was made i n  i t  t o  c l e r i c a l  workers .  It  was submi t t ed  

t h a t  i f  no base i s  e s t a b l i s h e d  f o r  t h o s e  workere t h e y  canno t  

f a l l  w i t h i n  t h e  f l u c t u a t i o n  c l .  9 0 ( ~ ) .  Secondly,  i t  was argued 

t h a t  t h e r e  were  no o f f i c i a l  ratez:  o f  wages pa.id t o  c l e r i c a l  and 

t e c h n i c a l  s t a f f  p r i o r  t o  t h e  r 2 t i f i c a t i o n  by t h e  J . I . C .  on 

March 2 3 ,  1966 s o ,  i t  fo l lowed ,  t h n t  t h e r e  cou ld  be no i n c r e a s e s  

i n  t h e  o f f i c i a l  r a t e d f  wa tes  fo r  t h e  purposes  o f  e l .  9 0 ( ~ ) ,  
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The Claimants '  answer t o  t h e  ~ c ~ p o n d e n t ' s  submissions 

on t h e  second ground was, f i . r s t l y ,  t h a t  t h e  bnse  r e t c s  of wages 

is  no t  l i m i t e d  t o  t h e  c a t e g o r i e s  s t a t e d  i n  t h e  Clairrlants' schedule ,  

which on ly  g i v e s  t h e  r a t e s  of  wagcs f o r  s k i l l e d  and u n s k i l l e d  

labour  on which t h e  t ende r  was based.  It w a s  ~ u b m i t t e d  t h a t  when 

cne  looks  a t  c l .  53 (E)  i t  i s  c1ea.r from t h e  l a s t  paragraph of 

t h e  c l a u s e  t h a t  c l a s s e s  of 1abou:c may b e  employed on t h e  c o n t r a c t  

i n  r e s p e c t  of which t h e  J . T . C .  do n o t  p r e s c r i b e  a r a t e ;  s o  t h a t  

t h e  words " l abour  of  any kind" i n  c l .  90 (c) must i nc lude  c l i l szes  

of l abour  f o r  whom t h e  J , I , C ,  do no t  p r e s c r i b e  a r a t e .  There is; 

no d i f f i c u l t y  i n  a s c e r t a i n i n g  t h e  base r a t e s  o f  t h e  c l e r i c a l  and 

t e c h n i c a l  s t a f f  i n  q u e s t i o n ,  i t  was s a i d ,  because t h e s e  a r e  s t a . t e d  

i n  t h e  J . I . C ' S  l e t t e r  of k!!arzh 2 4 ,  1966. A:? rega.rd.r: t h e  argumcnt 

t h a t  t h e r e  were no e x i s t i n g  base o f f i c i a l  r a t e s ,  it was submi t ted  

f o r  t h e  Claimants, tha . t  t h e  o f f i c i c l l  r c t e s  f o r  t h e  c a t e g o r i e s  con- 

cerned were t h e  g e n e r a l  l e v e l  of  wages i n  o t h e r  t r a d e s  and 

i n d u s t r y .  It was argued t h a t  s i n c e  t h o s e  w e n  t h e  r a t e s  of  wages 

which t h e  c o n t r a c t  s t i p u l a t e s ,  i n  c l .  5 3 ( E ) ,  t h e  Claimants a.re t o  

pay, t hey  a r e  " o f f i c i a l  r a t e s  of  wages" f o r  purposes o f  c l .  90 (C)  . 
I s h a l l  d e a l  f i r s t  w i t h  t h e  submissions as  t o  t h e  

e x i s t e n c e  o r  no t  of  base  o f f i c i a l  r a t e s  of wages: i n  r e s p e c t  o f  

t h e  c l e r i c a l  and t e c h n i c a l  s t a f f ,  It seems t o  me t h a t  t h e  key 

t o  t h i s  problem i s  t h e  mezning of  t h e  word " o f f i c i a l "  i n  t h e  

phrase  " o f f i c i a l  r a t e s  of  wages" i n  c l ,  90(C) ,  i f  t h e  meaning 

can be found. :Zeforence was made dur ing  t h e  argument t o  c l .  

53(E)  and i t  i s  necessary  now t o  s t a t e  i t s  p rov ie ions  i n  g r e a t e r  

d e t a i l .  The f i rs t  paragraph o f  t h e  c l a u s e  r e q u i r e d  t h e  Clai.mants 1 
t o  pay s a t e s  of  wages and observe  hours and zond i t i ons  of labour  

"no t  l e e s  favourab le  t han  those  e: t a b l i s h e d  f o r  t h e  t r a d e  o r  1 
i n d u s t r y  i n  t h e  d i s t r i c t  where t h e  work i s  c a r r i e d  o u t  by rnachine.ry 

I 

of n e g o t i a t i o n  o r  a r b i t r a t i o n  t o  which t h e  p a r t i e s  are  orga.nisil- 
/ ...... 
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t i o n s  of employers and t r a d e  union? r e p r e s e n t a t i v e  ~ f  s u b s t a n t i a l  

p ropor t ions  of t h e  employer: a n d  workers engaged i n  t h e  t r a d e  or 

i n d u s t r y  i n  t h e  d i s t r i c t " .  The second paragraph provider  t h a t  i n  

t h e  clbkence of any r a t e s  of wzgez e t c .  ~ ~ t a b l i s h e d  under t h e  f i r s t  

paragraph, t h e  Claimznts  hall pay r a t e s  of wcgea and cbserve  hours 

and cond i t ions  of labour  which a r e  not l e s s  favourable  than  t h e  

gene ra l  l e v e l  of wages e t c .  o b s e . r v ~ d  by o t h e r  employcrz whose 

g e n e r a l  circumstances i n  t h e  t r a d e  o r  i n d u s t r y  i n  which t h e  

Claimantz a r c  engaged z r e  ~ i m i l z r .  The t h i r d  (znd l a s t )  parayraph 

of t h e  c l e u s e  provides  a s  fol lows : 

I 1  Ifhe r a t e s  of  wage^^  hour^ and cond i t ions  of 
employment   hall be those  p resc r ibed  f o r  t h e  t ime 
being by t h e  J o i n t  I n d u s t r i a l  Council  f o r  t h e  
Bui lding and Construzt ion Indus t ry  save t h a t  t h z  
r a t e s  of  wages payable t o  any c l a s s  of labour  i n  
r e s p e c t  of which t h e  s a i d  ~ o u n c i l  does n o t  
p r e s c r i b e  a r a t e  s h a l l  be  g o v e r n d  by t h e  pro- 
v i s i o n s  of  t h e  prezeding psrsgraph o i  t h i c  sub-clause" .  

It i s  common ground t h a t  t h e  labour  r a t e s  on which t h e  3laimants '  

t e n d e r  w a s  based ( t h e  Allen Award), and which i s  r e f e r r e d  t o  i n  

c l .  90(C) ,  were, s t  t h e  t ime of t ende r ,  t h e  r a t e s  cf wa.geu 

prescr ibed  by t h e  J . I . G .  znd a r e  t h e  r a t e s  of wages e t c .  r e f e r r e d  

t o  i n  t h e  t h i r d  paragraph of  c l .  53 (E)  . It i r  z l e o  common ground 

t h a t  t h e  c l e r i c a l  and t e c h n i c a l  s t z f f  were not  o r i g i n a l l y  i n  

r e c e i p t  of J . I .C .  r a t e s  of wages. 

The word " o f f i c i a l "  i s  not  def ined  anywhere i n  t h e  

c o n t r a c t ,  It was submit ted f o r  t h e  Respondent t h a t  t h e  J . I . C .  

r a t e s  of  wagek,-, r e fe r r ed  t o  i n  c l .  5 3 ( E ) .  ,are  - t h e  o f f i c i z l  r z t eu  

and s i n c e  t h o s e  r a t e s  d id  no t  o r i g i n a l l y  inc lude  c l e r i c a l  and 

t e c h n i c a l  s t a f f  they  were not  being paid o f f i c i a l  r a t e s  of wages 

p r i o r  t o  March 2 3 ,  1966. IIL I have a l r e a d y  s t a t e d ,  t h2  con- 

t e n t i o n  of t h e  Claimants i:: t h a t  t h e  phrase i s  not  :-.onfined tc  

t h e  J . I . C .  r a t e s  bu t  inc ludes  z a t m  c f  wage2 pz id  i n  obedience 

t o  t h e  provis ions  of t h e  semnd pzra.graph of  c l ,  53 (E)  . 
/ ...... 
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It seems t o  m e  t h a t  i f  th i s ,  con ten t ion  i s  r i g h t  t hen  t h e  word 

" o f f i c i a l "  i s  o t i o s e  i n  i t s  contex t  i n  c l .  90 ( C )  , as a l l  r a t e s  

of wages p z i d  t o  l abour  would, becauk,e of t h e  p r o v i r i o n s  of c l .  

53 ( E )  , f a l l  w i t h i n  t h e  provisionr:  of c1. 90 (C)  . I n  o t h ~ r  words, 

t h e  word adds no th ing  t o  t h e  meanin7 of t h e   word^ " r a t e s  o f   wage^" 

which it p u r p o r t s  t o  q u a l i f y  and may i u c t  2s w e l l  have been omi t ted .  

I dc n o t  t h i n k  t h a t  it i s  pe rmis s ib l e  t o  i gno re  t h e  word wi thout  

endeavouring t o  g i v e  i t  a meaning, i f  it i s  p o s s i b l k  t o  do r:o. 

Thc r e l e v a n t  a d j e c t i v a l  d i c t i o n a r y  d e f i n i t i o n s  of 

" o f f i c i a l "  a r e  : 

" Derived from, o r  heving t h e  s a n c t i o n  o f ,  
persons  i n  o f f i c e ;  ?:uthorized o r  saupported 
by t h e  government e t  e . ; hence au tho r i s ed"  
(Oxford Engl i sh  D ic t iona ry )  . 

" Derived from t h e  proper  o f f i c e  o r  o f f i c e r ,  
o r  f r o m t h e p o p e r  a u t h o r i t y ;  mzde of  corn- 
municated by  v i r t u e  of  a u t h o r i t y .  " 
(Webster ' s I n t e r n a t i o n a l  ~ i c t i o n a r y )  . 

It i s  ea sy  t o  LiEc t h a t  t h e  J . I . C .  r a t e s  of wages z r e  a u t h o r i c e d ,  

o r  de r ived  from t h e  proper  a .u tho r i t y ,  and are ,  t h e r e f o r e ,  c f f i c i a l  

r a t e s  of wages under c l  . 90 (C)  . They were EE t a b l i s h a d  i n  t h e  

manner desc r ibed  i n  t h e  f i r s t  pzragraph of  c l .  53 (E)  ( s e e  t h e  

d e s c r i p t i o n  of t h c  p z r t i e s  t o  t h e  award on p .  191 of t h e  con tcac t  

documents) end a r e  accepted throughout t h e  b u i l d i n g  and c o n s t r u c t i o n  

i n d u s t r y .  The r a t e s  thh2mselvec. b e a r  t h e  c h a r a c t e r  of  be ing  

a u t h o r i s e d .  I n  t h e  c a s e  o f  t h e   rate^ of  wages r equ i r ed  by t h ~  

second paragraph of  c l .  5 3 ( ~ )  t o  be  paid  by t h e  Claimants i n  t h e  

absence of J . I . C .  r a t e s ,  t h e  r a t e s  themselves cannot be  s a i d  t o  

be  a u t h o r i s e d .  In  f a c t  no s p e c i f i c  r a t e s  of  wages a r e  

i d e n t i f i e d  - it i s  t h e  g e n e r a l  -- l e v e l  of wzges paid  by o t h e r  

employers whose ~ n e r a l  c i r c u r n ~ t a n c e s  i n  t h e  i n d u s t r y  a r e  s i m i l a r .  

These c r i t e r i a  seem t o  m e  t o  be t o o  i n d e f i n i t e  t o  make r a t e s  of 

wages a r r i v e d  a t  by t h e  Claimants on t h a t  ba::is au tho r i : ed .  In  

my view, r a t e s  of wages which were unspec i f i ed  when t h e  c o n t r a c t  

was made d i h o t  become authosiseri  because t h e  c o n t r a c t  s t a t e d  
/ O O O " . , *  



t h e  b z s i s  upon which they  were t o  be determined and pa id  by t h e  

Claimants .  I n  my op in ion ,  t o  b e  o i f i c i a l ,  t h e  r a t e s  o f  wages 

must have i n h e r e n t  a u t h o r i t y  independent ly  of t h e i r  adopt ion  by 

t h e  Claimants f o r  payment t o  t h e i r  en~ployees .  The authoriti;l!:.: 

named i n  c l .  9 0 ( C ) ,  who muct be r e s p o n s i b l e  for incsea : \es  i n  

rsl tes o f  wages b e f o r e  t h e  Claimantr arc  e n t i t l e d  t o  re-over  any 

inc reased  rernunernt i on ,  can probiibly be s a i d  t o  i n d i c a t e  t h e  

k ind  o f  sou rces  from krhi,.-h r a t e l  cf wage: must be ertab1i:hed 

b e f o r e  t hey  can b e  s a i d  t o  be o f f i c i a l .  The m a t t e r  i s  no t  f r e e  

from d i f f i c u l t y  b u t  I a m  of  t h e  f i r m  op in ion ,  f o r  t h e  reasons  

which I hope I have niacle c l e a r ,  t h a t  t h e  c l e r i c a l  and t e c h n i c a l  

s t a f f  i n  q u e s t i o n  were no t  being paid  o f f i c i a l  r a t e s  o f  wage: 

p r i o r  t o  Parch  2 3 ,  1966. The i n c r e a s e s  i n  t h e  r a t e s  of wagea 

r a t i f i e d  by t h e  J . I .C.  on h a r z h  2 3 ,  1966, were n o t ,  t h e r e f o r e ,  

i n c r e a s e s  i n  o f f i c i a l  r a t e e  of  wageli under c l .  90 (C) . 
Because of  my conc lus ionr  on t h i s  a s p e c t  o f  t h e  argument, 

I do no t  f i n d  i t  neces sa ry  t o  d e a l  w i t h  t h e  fir:.st p a r t  o f  t h e  

submissions on t h e  s e c ~ ; n d  ground of  t h e  Aespondent ' a con ten t  i o n .  

I n  my judgment, t h e  answer t o  q u e s t i o n  7 i s  i n  t h e  n e g a t i v e .  

q u e s t i o n  8 : 
-II---~-- --. -- 

The q u e s t i o n  as s t a t e d  i s  : 

" 8(a)  Whethzr upon a  pzopec c o n r t r u c t i o n  of  t h e  
Cont r2c t ,  " t h e  S i t e "  as  def ined  i n  Clause 1 of t h e  
s a i d  Cont rac t  i nc ludes  a.rea::. which t h e  &s iden t  
Engineer pursuant  t o  Zlause  195 of t h e  S p e c i f i c a t i o n  
i n d i c a t e d  as a r e a s  t o  be  f i l l e d  w i t h  s u r p l u s  excavated 
m a t e r i a l  which were : 

(i) area:: w i t h i n  t h e  Declared Areas bu t  o u t s i d e  
t h e  l e se rva t ion  Area ; 

(ii) area:? o u t s i d e  t h e  Declared Areas b u t  a d j o i n i n g  
t h e  same. 

(b )  I f  t h e  area.5 def ined  i n  t h e  prev ious  q u e s t i o n  
o r  e i t h e r  o f  them a r c  not  included i n  t h e  " ~ i t z " ,  are 
t h e  2la imants  on t h e  f a c t s  found by me and s , t e ted  i n  
Appmdix F annexed h e r e t o  and upon a proper  c o n s t r u c t i o n  



o f  t h e  C o n t r a c t  e n t i t l e d  t o  be p a i d  a t  t h e  r a t e s  
c o n t z i n e d  i n  i t ems  13 and E3 f o r  ~ , u r p l u s  excava ted  
m a t e r i a l  hauled  and d c p o ~  i t c d  by  t h ~ m  i n  t h o s e  
a reas" . 

The f a c t s  s t n t e d  i n  App6;ndix F n i e  : 

The '2eaident ~ n g i n c e r ,  by 1:tter d a t e d  ,June 1 9 ,  1964,  

s e n t  drawing .IE 1 0 1  t o  t h c  Zla i rnrnt r  on which he  i n d i c z t e d  ir raeh 

which wsrz  t o  be f i l l e d  w i t h  s u r p l u s  excava ted  m a t e r i a l .  P a r t s  

of t h o s e  a r e a s  were  w i t h i n  t h e  r e s e r v a t i o n  a r e a ,  p a r t s  were  

w i t h i n  t h e  d e c l a r e d  a r e a  b u t  o u t s i d e  t h e  r e s e r v a t i o n  zrea,  and 

p a r t s  ( i n  p a r t i c u l a r  t h e  zrea con: i s t i n g  o f  o r  i n c l u d i n g  t h e  

g o r e  between t h e  Constant  S p r i n g  and F o r e s t  H i l l s  g u l l i e ~ ,  h e r r -  

i n a f t e r  r e f e r r e d  t o  a s  "3rew'c  Land") w e r e  o u t s i d e  t h e  d e c l a r e d  

a r e a  b u t  a d j o i n e d  t h e  ~asnc. Thz drawing d i d  n o t  i n d i c a t e  t h e  

l e v e l s  o r  g r a d i e n t s  towhich t h e  s u r p l u r  m a $ e r i a l  wa:; t o  b e  

p l a c e d .  The a c t i n g  R c ~ i d e n t  Eng inee r ,  by  l ~ t t e r  d a t e d  August 

20, 1965 i n d i c a t e d  t o  t h ~  Claimant:: t h ~ t  t h e y  were t o  t i p  e x c a v a t e d  

c u r p l u s  mater ic i l s  i n  t h e  areah t h c r c i n  d e s c r i b e d ,  which i n c l u d e d  

D r e w ' s  l a n d ,  and asked  t h a t  t h e  l c ~ n d  s h o u l d  be surveyed  j o i n t l y ,  

i f  possible, The Claimant:, , by l l t t c r  d a t e d  September 11, 1965,  

contended t h z t  t h e  s a i d  a r e a s  were o u t s i d e  t h e  s i t e  and t h a t  t h e y  

s h o u l d  be p a i d  f o r  h a u l i n g  t h e  s a i d  m a t e r i a l s  t o  such  areas: under  

i t e m  E3 o f  t h e  b i l l  o f  q u a n t i t i e s  and a g r e e d  t h a t  t h e  a r e a s  s h o u l d  

be su rveyed ,  The ierqident Engineer  d i s p u t e d  t h e  Claimantz ' 

c o n t e n t i o n  b y  l e t t e r  d a t e d  September 14 ,  1965.  On October  11, 

1965,  t h e  ?er ; ident  Engineer  is:.,ued drawing 'XE 3 3 0  showing d e t a i l s  

of t h e  t i p  a reas  ( i n c l u d i n g  Drew' :i l a n d )  and i n s t r u c t e d  t h e  

Clairnantc: on t h e  a r e a s  t o  b e  f i l l e d .  The Cla imantz  d i d  i n  

f e c t  h z u l  r n ~ ; ~ t e r i a l  t o  ~ r e w ' c  l z n d .  The v n l u e  o f  t h e  work is 

a s s e s s e d  a t  - 417,425 i n  e x c e s ~ ;  of what h ~ + s  a l r e a d y  been p a i d .  



A s  i n d i c a t e d  i n  t h e  que:.tion, t h e  ~?ce iden t  .Engineer's 

i n s t r u - t i o n s  t o  t h e  Claimants were given pursuant  t o  c l .  195 

which d e a l s  w i t h  s p o i l  t i p s  and s u r p l u s  exc2va t ion .  The f i r s t  

paragraph of  t h e  cla.use  provide^ P: :  fol lows : 

" A l l  ~ u r p l u s  exczvated m z t e r i a l  t h a t  iL, u n s u i t a b l e  
f o r  i n c o r p o r a t i o n  i n  t h e  permansnt works i c 7  t o  he  disposed 
of i n  approved ~ p o i l  t i p s  e i t h e r  on o r  o f f  t h e  e i t c ,  In  
g e n e r a l  t h e  r:urplus excavat ion w i l l  be uced on t h e   sit^ 
f o r  reclniming swzmpy gmund i n  t h e  lower poc t ions  o f  t h e  
work and f o r  f i l l i n g  o l d  g u l l y  coursec, i n  t h e  upper p o r t i o n s .  
Excess m s t e r i z l  t h a t  cannot be :o used s h a l l  be removed from 
t h e  S i t e  and " E x t r : ~  Over" i tems are inc luded  under 
a p p r o p r i a t e  s e c t i o n s  of t h e  n i l 1  of  Q u a n t i t i e s  t o  cover  a l l  
a d d i t i o n a l  cost:, i ncu r r ed  by t h e  Contractors,  i n  t h e  t r a m  p o r t  
and d i s p o s a l  of t h i r  r n a t e r i ~ l  t o  ~ i t e s  fcr which t h e  
.2ontractors  s h a l l  make t h e i c  own z r r a n g m e n t ~  ~ u b j e c t  t o  t h s  
;.pproval of  t h e  i e s i d c n t  Engineer . . . , . . . , . . " 

The next  two paragraphs of  t h e  clau2.e de31 w i t h  t i p  2rea5 i n  t h e  

lower p o r t i o n s  of t h e  work z,nd then  pi:rc, 4 provides  : 

" I n  t h e  upper p o r t i o n s  of t h e  work t h e  Yexident Engineer 
w i l l  i n d i c a t e  a reae  i n  o r  a d j o i n i n g  t h e  Declared Areas t h z t  
are  t o  be f i l l e d  w i t h  s u r p l u s  excavated m a t e r i a l  and t h e  
Con t r ac to r s  w i l l  be r equ i r ed  t o  :-,upply d e t a i l s  cnd t h e  
sequence of f i l l i n g  t h r ~ t  th-ly propoze t o  u se  f o r  t h e  
approvz l  of  t h e  Resident  Engineer b e f o r e  t i p p i n g  com- 
mences. The I e s iden t  Eng inee r ' s  d e c i s i o n  as t o  t h e  
l o c a t i o n ,  e x t e n t ,  t o p  l e v e l s  and f a l l s  of  a l l  t i p s   hall 
b e  f i n ~ l ,  PJo s p o i l  i s  t o  be removed from t h e  S i t e  u n t i l  
t h e  a v a i l r b l e  t i p s  on t h e  S i t c  have been lornpleted u n l e r s  
o the rwi se  a l lowed by t h e  ' 7 c ~ i d e n t  Engineer.  " 

It is  under t h i s  para.graph t h a t  t h ~  Rasident  ~ n g i n e a r  ac t ed  and it 

i s  admit ted t h a t  t h e  a r e a s  " i n  t h e  upper p o r t i o n s  o f  t h ~  work" 

r e f e r r e d  t o  i n  t h e  paragraph a x e  t h e  "o ld  g u l l y  ccurses"  r e f e r r e d  

t o  i n  t h e  f i r s t  paragraph of  t h e  c l a u s e .  

" The S i t e "  i s  de f ined  i n  c l ,  1 t o  mean - 
" The t e se rva t ion  Area, r e f e r r e d  t o  i n  Clause 5 2  (P) 

h e r e o f ,  t h e  land  made avxilcible t o  t h e  C o n t r a c t c r t  
by t h e  Government f o r  work yard^ , e t c . ,  as r e f e r r e d  
t o  i n  Clause  5 2  ( C ) ,  z.nd any o t h e r  lznd! i n  thus  I s l a n d  
made a v a i l a b l e  t o  t h e  Contractor:; by t h ?  Government ." 

The con ten t ion  o f  t h e  Pespondent on t h i s  q u e s t i o n  i s  t h a t  t h e  

e n t i r e  a r e a  i n d i c a t e d  by t h e  Llesident Engineer i n  t h s  upper p o r t i o n s  

of  t h e  work was on " t h e  S i t e " ,  a s  de f ined .  I t  i s  no t  c l e a r  from 

t h e  f a c t s  found and : t r i t e?  i n  Appendix F whzther t h e  drawing: 
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3e 101  and 3e 330 were i n  r e s p e c t  o f  i d e n t i c a l  -:rez.s. I f  t hey  

were ,  part:: of t h e  a r e 2  were w i t h i n  t h e  i leservat ion Area,  pa . r t s  

w i t h i n  t h e  Decl.sred Areas b u t  o u t s i d e  t h e  ?e:jervation Area :~nd 

p a r t s  (Drew' n land i n  p a r t i c u l z r )  were o u t s i d e  t h e  Declered 

Areas bu t  : ,djoining them. Ths p e r t s  w i t h i n  t h e  i e s e r v a t i o n  

Area were c l e z . r l y  on " s i t e "  s o  t h i z  i s  no t  q u e ~ t i c n e d .  The 

q u e s t i o n  i s  zsked i n  r e s p e c t  of t h e  remaining pr.rts of t h e  a r e a .  

Quzs t ion  8 ( a )  (i) i s  i n  r e s p e c t  o f  t h e  Declared Arezs .  

I n  t h e  argument b e f o r e  me, it d id .  no t  seem t h ~ t  t h e  3espondent1 ::. 

con ten t ion  t h a t  t h i s  p a r t  of t h e  q u e s t i o n  should be answered i n  

t h e  a f f i r m a t i v e  was being c o n t e s t e d .  The Claimants addres-sed no 

argument t o  m e  a g a i n s t  t h a t  con ten t ion .  It w i l l  b e  seen  t h s t  

whereab t h e  : ieservat ion Area i s  exp res s ly  inc luded  i n  t h e  

d e f i n i t i o n  of  " t h e  S i t e "  t h e  ~ e c l z r e d   area^ z s  ruch s re  n o t .  

Clause  52(B) s t c l t e t ,  i n  t h e  f i r s t  paragraph , t h a t  " c e r t a i n  a r e a s  

w i t h i n  t h e  v i c i n i t y  o f  t h e  Works a r e  Declared Areas ,  wh ich  ;:re 

a r e a s  r e se rved  under t h e  prov i r  ions  o f  t h e  Flood-Water Control  Lzw 

(1958) w i t h i n  which t h e  Governrr~ent ha:, t h e  power t o  c o n s t r u c t ,  

improve and mainta in  t h e  Works". ('he s ta tement  continues: t h z t  

" t h e s e  Declared Areas a r e  bounded by a l i n e  which i s  200 f t .  

o u t s i d e  t h c  l i m i t s  o f  t h e  Xeservation Area".  The seccnd 

paragraph of  c l .  52(B) s t c t e s  t h a t  " t h e  ~ e s e r v a t i o n  Area i s  

de f ined  i n  t h e  schedule  a t t a c h c d  t o  t h e  S.tndy C;ully Flood Water 

Cont ro l  Scheme (No. 3 ) "  and t h a t  " t h e  ceservat ion Area,  under 

t h e  p r o v i s i o n s  o f  t h e  above-mentioned Law, i s  an a r e a  o f  l and  

w i t h i n  t h 2  Declared Area o r i g i n a l l y  r equ i r ed  f o r  t h e  a c t u z l  

occupa t ion  of  t h e  permclnent work. " 

The l'tespondent contends t h a t  t h e  Declared Areas arc 

p a r t s  o f  " t h e  S i t e "  beca.use t hey  a r e  " l and  made a v a i l a b l e  t o  

t h e  C o n t r a c t o c ~  by t h e  Government f o r  workyards, e t c . ,  a: 

r e f e r r e d  t o  i n  Clauk c 5 2  (C)  ." (See d e f i n i t i o n  cjf " t h e  S i t e "  ) . 
/ 3 . , . * .  



The f i r s t  p z r a g r a p h  o f  c l .  52 ( C )  s t a t e s  : 

" During t h e  c o n t i n u a n c e  o f  t h e  Z o n t r a c t  t h e  
W n t r n c t o r r  w i l l  b e  g r a n t e d  by t h e  Government t h e  
f r e e  u::e of  t h e  area .  o f  l a n d  l y i n g  between t h e  
l i m i t 5  o f  t h e  Dec la red  Areas  and t h e  Eoundary f e n c e ,  
o r  t h e  r e z e r v a t i o n  l i n e  where nc boundary f e n c e  i s  
t o  b e  e r e c t e d ,  " 

The a r e a s  o f  l a n d  d e s c r i b e d  i n  t h i s  p a r a g r a p h  s r c  p a r t  GE 

" t h e  S i t e "  b e c a u s e  t h e  f o u r t h  p a r z g r a p h  of  c l ,  52 (C)  s t a t e s  

t h ~ t  " t h e s e  a r e a s  (which i n c l u d e  t h e  a r e a s  i n  t h e  f i r ~ t  p a r a g r s p h )  

a r e  provided f o r  t h e  purposes  o f  a c c e s s  2nd f o r  t h e  e r e c t i o n  of 

temporary  works,  p l a n t ,  o f f i c e s ,  ~ z t c . "  and t h i s ,  t h e r e f o r e ,  

b r i n g s  them w i t h i n  t h e  second t y p e  o f  l a n d  d e s c r i b e d  i n  t h e  

d e f i n i t i o n  o f  " t h e  S i t e " .  I f ,  a s  a p p e a r s  from t h e  f i r s t  and 

second p a r a g r a p h s  o f  c l .  52 (B), t h e  d a c e r v a t i o n  Area i s  n o t  o n l y  

w i t h i n  t h e  Dec la red  Area b u t  i s  a p a r t  of i t ,  why a r e  t h e  a r e a s  

o f  l a n d  i n  t h e  f i r s t  p a r a g r a p h  of 6 3 1 .  52 (C)  n o t  d e s c r i b e d  s i m p l y  

a s ,  ~ . g . ,  " t h e  a r e a s  o f  l a n d  i n  t h e  D e c k r e d  Areas  o u t s i d e  t h e  

l i m i t s  o f  t h e  ~ e s e r v a t i o n  Arza"?  ?'he answer a p p e a r s  t o  l i e  

i n  t h e  l a s t  s e n t e n c e  i n  t h e  second p a r a g r a p h  o f  c l .  52 ( E )  . Thi:, 

s e n t e n c e  s t a t e s :  "The l i n e  of  t h e  boundary f e n c e  t o  be e r e c t e d  

under  t h e  C o n t r a c t ,  2nd which d e l i n e a t e s  t h e  a c t u a l  a r ea  

r e q u i r e d  f o r  t h e  o c c u p a t i o n  o f  t h e  permanent work, dosc n o t  i n  

a 1 1  c a s e s  c o i n c i d e  w i t h  t h e  re: e r v a t i o n  l i n e s  m a r k i n g  t h e  l i m i t s  

o f  t h e  xeserved Area" .  It w i l l  b2 s e e n  t h a t  t h e  d e s c r i p t i o n  o f  

t h e  a r e a  o f  l a n d  i n  t h e  f i r s t  p a r a g r a p h  o f  c l .  52(C)  does  n o t  

c o i n c i d e  w i t h  t h e  d e s c r i p t i o n  cf t h e  Declared  Areas  i n  c l .  

52 (B) . It f o l l o w s  from a l l  t h i s  t h a t  q u e s t i o n  8 ( a )  (i) canno t  

b e  answered ciimply i n  t h e  a f f i r m a t i v e .  

T h e r e  i s  a n o t h e r  r eaeon  why t h i s  q u e s t i o n  canno t  be ~o . 

answered.  The f i f t h  pa ragraph  o f  c l .  52 (C)  p r o v i d e s  t h a t :  

" c e r t a i n  p o r t i o n s  o f  t h e  Dec la red  Areaz a r e  occup ied  by  permanent 

b u i l d i n g s  o r  a r e  i n  t h e  f i n a l  s t a g e  o f  development and such  
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areas  w i l l  o n l y  be made a v s i l i l b l e  t o  t h e  Con t r ac to r s  i n  e x c e p t i o n a l  

circum: t ance i  ." It i:, provided in t h e  f o u r t h  pa ragraph  o f  c:l. 

52(C)  t h a t  " b e f o r e  any such  &rear. ( r e f e r r i n g  t o  areaF d e s c r i b e d  

i n  t h e  f i r s t  two pacsgr;:phr o f  t h c  c l c u c e )  '?re entered t h e  

C o n t ~ a c t o r ~  s h a l l  make w ~ . i t t e n  r ' p p l i c a t i o n  tc t h 5  :-ngineeL a t  

l e a s t  1 4  days b e f o r e  t h e y  wizh t o  e n t e r  upon t h e  l a n d , "  The 

answer t o  t h e  q u e s t i o n  whether  3ny of  t h e  port ion: .  of t h e  Dec la red  

Areas  occup ied  by perm-5nent b u i l d i n g s  etc'. we:re p r t  of " t h e  S i t e "  

w i l l  depend on t h e  answer t o  a n o t h e r  q u s e t i o n ,  one  o f  f s c t ,  

namely, whether  any :,uch p o r t i o n  af t h e  Declared  Area: were  mzdc 

a v a i l a b l e  t o  t h e  Contrac tcr : .  by  permis 5 i o n  c > f  t h e  Engineer .  A:. 

w i l l  appea r  when I d e c l  w i t h  t h e  second p z r t  of  qu.,-c t i o n  I ( a ) ,  

I am o f  t h e  f i r m  o p i n i o n  t h a t  a reas  w i t h i n  t h e  Dec la red  Areas  d i d  

n o t  become p a r t  o f  " t h e  S i t e "  mere ly  because  t h e  ,:?eai3ent Eng ineer  

i n d i c a t e d  them as arezs t o  be f i l l e d  w i t h  s u r p l u s  e x c a w t e d  

m a t e r i a l .  Unlecs t h e  an:=wer t c  ques. t i o n  8 ( a )  (i) i~ b e i n g  conceded 

by t h e  Cla imzntr  , I can o n l y  znswer t h e  q u e s t i o n  by s a y i n g  t h a t ,  

i n  my judgment, t h e  areaE w i t h i n  the Q e c l a r e d  Are;:: b u t  o u t s i d e  

t h e  Z e ~ e r v a t i o n  A r e a  whi :h t h e  1c::ident Engineer  i n d i c a t e d  a:. 

a r e a s  t o  b e  f i l l e d  w i t h  s u r p l u s  exccva ted  m a t e r i a l  a<ec i n c luded  

i n  " t h e  S i t e "  as d e f i n e d  i f  t h e  Engineer ,  purhuant  t o  c l .  5 2  (C) 

of  t h e  c o n t r a . c t ,  had g iven  h i s  consen t  o r  perixis:;ion for  t h e  

Contractoizs t o  e n t e r  tho:se arec!s. If no such  con:,ent o r  per- 

mi: .  ..:. i o n  was g i v e n  t h e n  t h e  snswer t o  q u e s t i o n  8 (a )  (i) i s  i n  t h e  

n e g a t i v e ,  

I t  i e  r e a l l y  i n  . r e spec t  of " ~ r e w ' :  l and"  t h a t  ir .cu& csn 

q u e s t i o n  8 ( 2 )  was join,sd. Th i r  i:. quez t i o n  6 (a)  (ii) . T1he 

a r b i t r a t o r  found t h a t  ".9rew15 l and"  o!z: o u t r i d e  t h e  Declared 

Areas  b u t  ad3o in ing  t h e  same, The 'qeepondent con tc,nds , t h a t  

t h i s  l a n d  i r  p a r t  o f  " t h e  S i t e "  because  it comek, w i t h i n  t h e  

t h i r d  t y p e  o f  l a n d  de::;cribcd i n  t h e  d e f i n i t i o n  i . e .  "any o t h e r  
/ ....a. 
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l and  i n  t h e  I ~ l a n d  made a v z i l n b l e  t o  t h e  Con t r ac to r s  by t h e  

Government." On t h e  f a c e  o f  i t ,  whether o r  no t  any o t h e r  land 

was s o  made ava i l t t b l e  i s  a q u e s t i o n  of f a c t  and,  a s  poin ted  o u t  

on beha.lf of  t h e  Claimant:;, t h e r e  i ~ :  nc exp re r s  f i n d i n g  by t h e  

a r b i t r a t o r  t o  t h i c  e f f e c t  i n  r e spec t  of  " ~ r e w ' s  l and" .  Because 

o f  t h i s ,  i t  w a s  submit ted f o r  t h e  Claimants t h a t  t h s  Respondent 

I I  

cannot succeed on t h i s  q u e s t i o n  unle: L t h e  f a c t  t h a t  Drew's land" 

was s o  made a v a i l a b l e  i r  t o  be  i n f e r r e d  from t h e  f a c t  t h s t  t h e  

%xident S n ~ i n e e r  i n d i c a t e d ,  pursuant  t o  c l .  195, t h a t  t h a t  l and  

was t o  be f i l l t d  w i t h  s u r p l u ~  excavated m a t e r i a l ,  Thzt  i r  what 

t h e  iezpondent sought t o  e r t a b l i s h  b c f o r e  me and i t  w i l l  b s  Feen 

t h a t  q u e ~  t i o n  8 (a) ( i .3 . )  i s  posed in  t h a t  way. 

I s h a l l  d e a l  b r i e f l y  w i t h  an a spec t  of  t h e  argument which, 

a:, I s e e  t h e  m a t t e r ,  does no t  r e a l l y  a f f e c t  t h e  f i n a l  d e c i s i o n  cn  

t h i s  q u 2 s t i o n .  I t  war submit ted f o r  t h e  Claimants t h a t  t h e  

words "made a v a i l a b l e "  i n  t h e  d e f i n i t i o n  of  " t h e  S i t e "  c l e a r l y  

mean " made a v a i l a b l e  c 7 t  t h e  t ime of t ende r "  and do n o t  mean 

land which may be  made a v a i l a b l e  du r ing  execut ion  o f  t h e  Tfi?orks. 

I n  suppor t  o f  this; submission r c f e r e n c e  was made t o  ( 2 1 .  10 ,  where 

it i s  deemed t h a t ,  be fo re  t e n d e r ,  t h e  Claimants had v i s i t e d  and 

c a r e f u l l y  examined t h e  S i t e  and  it^. ~ .u r . roundings ;  and t o  c l .  11, 

where t hey  s r c  deemed tc have i n v e : ~ t i g a t e d  and formed t h e i r  own 

op in ion  on a l l  m a t t e r s  and t h i n g s  which could i n  any way i n f l u e n c e  

thern i n  t h e  c a r r y i n g  ~ u t  o f  t h c  ITorkz oc f i x i n g  t h e  ~ c h e d u l e  r a t e r ,  

For t h e  lespondent it war, submit ted t h a t  t h e  provi:  ion:> o f  c l .  10 

do n o t  prevent  " t h e  i t e "  from beinq zdded t o  du r ing  t h e  cur rency  

of  t h e  contrar j t  and i s  no 1rezj.1 rcr:..son f o r  c u t t i n g  down t h e  c l e a r  

meaning of  t h e  words. I n  s p i t e  of t h e  cogent reasoning  based on 

c l s .  10 and 11, I am bound t o  zay t h z t  I th ink  t h e  r e l e v a n t  word? 

i n  t h e  d e f i n i t i o n  c l c a r l y  contemp1 . t e  l and  be ing  made avai lc lblc  

t o  t h e  Con t r ac to r s  a f t e r  t h e  c o n t r a c t  i s  s igned .  
/ . . . a  0 



?.he e n t i r e  ~~rgzzsncnt on which t h e  ~ e s p o n d c n t  r e l i e s  t o  

e s t a b l i s h  t h a t  " D r e w ' ~  l and"  i t  p a r t  o f  " t h e  S i t c "  is baned on 

t h e  p r o v i s i o n s  o f  C 1 .  195,  I t  i s  common ground t h a t  "Drew'? 

l and"  i s  i n  " t h e  upper  por t ions  o f  t h e  work" r e f e r r e d  tc! i n  

p a r a .  4 of c l ,  195 and i t  WEIS submi t t ed  t h a t  t h e  areaL. i n d i c a t e d  

by $he  b l e ~ i d e n t  Engineer  as area:- t o  be f i l l e d  w i t h  s u r p l u s  
I 

excava ted  m a t e r i a l  would " f a l l  s q u a r e l y  i n  t h e  d e f i n i t i o n  o f  

" t h e  S i t e "  ar " o t h e r  l and  made a v a i l a b l e  t o  t h e  Con t r ac to r e  by 

t h e  Government". It was s a i d  t h a t  t h e r e  i~ a c o n t r o l  i n  r e l a t i o n  

t o  t h e  u s e r  o f  t h i s  l a n d  - t h e  C o n t r a c t o r s  a r e  r e q u i r e d  t o  supp ly  

d e t a i l s  and t h e  sequence o f  f i l l i n g  b e f o r e  t i p p i n g  commences. 

It was p o i n t e d  o u t  t h a t  t h e  a r e a s  r e f e r r e d  t o  i n  p a r a .  4 of c l .  

195 can be i n  o r  a d j o i n i n g  t h e  Declared Areas  and t h e r e  i s  no 

d i s t i n c t i o n  made between them a s  on S i t e  o r  o f f  S i t e .  Eased on 

t h i s ,  i t  was submi t t ed  t h a t  i f  t h e  Cour t  i s  s a t i s f i e d  t h a t  t h e  

a r e a s  i n  t h e  Declared  Areas  w e r e  on S i t e  i t  would b e  s t r a n g e  

t h a t  t h o s e  a d j o i n i n g  would b e  o f f  S i t e  when b o t h  f a l l  under  t h e  

same c l a u s e  and a r e  b o t h  a r e a s  of la.nd which t h e  t e s i d e n t  Engineer  

cou ld  i n d i c a t e  w e r e  t o  be f i l l e d  w i t h  s u r p l u s  matesia.1.  A s  a 

m a t t e r  o f  i n t e r e s t ,  t h e  i e s i d e n t  Engineer ,  i n  h i s  l e t t e r  o f  

September 14., 1965,  c la imed t h a t  t h i ~  a r e a  o f  l and  was on 

S i t e  because  it ad jo ined  t h e  Declared  Area and " a r e  t h e r e f o r e  

covered by pa ragraph  4 o f  l l a u s e  195 of t h e  C o n t r a c t " .  

It was f u r t h e r  submi t t ed  f o r  t h e  Respondent t h a t  t h e  

c r i t e r i a  f o r  o f f  S i t e  payment i s  t h e  d e p o s i t  o f  m a t e r i a l s  on ~ ~ i t e s  

on which t h e  Con t r ac to rL  made t h e i r  own a r rangements ,  ~ u b j e c t  t o  

app rova l .  T h a t ,  it wa:, s a i d ,  i s  q u i t e  s e p a r a t e  and d i s t i n c t  from 

a r e a s  a d j o i n i n g  t h e  Declared  Areas which t h e  Res iden t  Engineer  

i n d i c a t e d  w e r e  t o  b e  f i l l e d .  It was submi t t ed  t h a t  it i s  c l e a r  

t h a t  t h e  Contractoc:  had n o t  made t h e i r  own arrangements  f o r  

"Drew's l and"  and t h e  c l e a r  i m p l i c a t i o n ,  t h e r e f o r e ,  is t h a t  t h i c  

/ 7 " * ' >  



l a n d  was made a v a i l a b l e  b y  t h e  Government. 

I n  ny o p i n i o n ,  w i t h  due  r e s p e c t ,  t h e  argument based  on 

C 1 .  195 i s  e n t i r e l y  m i ~ c o n c e i v e d ,  T h i s  argument c o m p l e t e l y  

i g n o r e s  t h e  d e f i n i t i o n  o f  " t h e  S i t e "  , What i s  s a i d  i~ t h a t  

b e c a u s e  t h e  7 e s i d e n t  Eng inee r  i n d i c a t e d  a r e a s  i n  and z d j o i n i n g  

t h s  Dec la red  Areas  t h e s e  areas, i n c l u d i n g  "Drew' L l a n d " ,  a r c  

" o t h e r  l a n d  made a v a i l a b l e  t o  t h e  C o n t r a c t o r s  by  t h e  Government". 

I n  my view t h i s  i s  a non s e q u i t u r .  A s  wa:. p o i n t e d  o u t  i n  t h e  

argument f o r  t h e  C l a i m a n t s ,  t h e  d e f i n i t i o n  o f  " t h e  S i t e "  does  n o t  

i n c l u d e  a r e a s  o f  l a n d  which t h e  Zezident  Engineer  i n d i c a t e s  t o  

b e  f i l l e d  under  C 1 .  195.  The c- tatement  i n  p a r a . 1  of C 1 .  195 

t h a t  " i n  g e n e r a l  t h e  s u r p l u s  e x c a v a t i o n  w i l l  b e  used  on t h e  S i t e  

f o r  r e c l a i m i n g  swampy ground i n  t h e  1owe.r p o r t i o n s  of t h e  work 

and f o r  f i l l i n g  o l d  g u l l y  coursez* i n  t h e  upper  p o r t i o n s "  a p p e a r s  

t o  s u g g e s t  t h a t  t h e  o l d  g u l l y  cour:;eo r e f e r r e d  t o  were  "on  t h e  S i t e "  

b u t ,  i n  answer t o  a qu2:t ion from me, it was conceded b y  l e a r n e d  

Counsel f o r  t h e  2espondent  t h a t  i n  ~ p i t e  o f  t h s  r t a t e rnen t  t h e  

d e f i n i t i o n  o f  " t h e  S i t e "  has  t o  be used  t o  d e c i d e  whe thz r  t h e  o l d  

g u l l y  c o u r s e s  were  on o r  o f f  t h e  S i t e .  The c o n c e s s i o n  i s  r i g h t ,  

i n  my view b u t ,  i n  any e v e n t ,  i t  i s  under  p a r a .  4 o f  2 1 ,  195 

t h a t  t h e  3e:yi3cnt  Engineer  a c t e d  and t h e r e  i s  no expresE r e f e r e n c e  

i n  t h a t  pa ragraph  t o  t h e  o l d  g u l l y  c o u r s e s .  N o r  does i t  h e l p  

t h e  8espondent '  s argument t h a t  "Drew' n l a n d "  ad j o i n s  t h e  D e c l s r e d  

Areas .  As I have endeavoured t o  show above,  t h e  Dec la red  Areas  

a r e  n o t  per se p a r t s  o f  t h e  S i t e .  There  i:. no p r o p e r  b a s k  f o r  

s a y i n g  t h a t  l a n d s  a d j o i n i n g  t h e  Dec la red  Areas  a r e  p a r t s  o f  t h e  

S i t e .  S i m i l a r l y ,  it does n o t  n e c c s t a r i l y  f o l l o w  from t h e  f a c t  

t h a t  t h e   claimant^ d i d  n o t  make t h e i r  own ar ranqementa  f o r  t h z  

u s e  o f  "1:rew's l a n d "  a.s a s p o i l  t i p  area t h a t  t h a %  a r e a  i s  n o t  1 
o f f  t h e  S i t e .  C lause  195 i~lay have been framed a:, i t  is :..o a: t o  ~ 
g i v e  a b s ~ l u t e  c o n t r o l  t o  t h e  t c b i t l e n t  Engineer  O V C ~  : p o i 1  t i p :  

/ > a *  
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C 
on o r  near  t h e  S i t e ,  

In  my op in ion ,  t h e  t r u e  answer t o  t h i s  q u e s t i o n  i r .  no t  

t o  be found i n  C 1 .  195 bu t  i n  a proper c o n s t r u c t i o n  o f  t h e  words 

of  t h e  d e f i n i t i o n  of  " t h e  S i t e " .  Apart from t h e  qeserva t ion  

Area,  it w i l l  b e  t h a t  t h e  rec:t o f  t h e  S i t e  i:.. t o  c o n s i s t  

e n t i r e l y  o f  land made a v a i l a b l e  t o  t h e  Cont rac tors  by t h e  Govern- 

ment. For what purpote  was t h i s  land t o  be  made a v a i l a b l e  ? 

The answer, i n  my view, i s  t o  ba found i n  C 1 .  52. Sub-clause 

(A)  of t h i ~  c l a u s e  s t a t e s  t h a t ,  except a s  provided f o r  i n  sub- 

clauees (I?) and ( C ) ,  t h e  Contractccr  a h a l l  make t h e i r  own arranqe-  

ments f o r  t h e  a c q u i s i t i o n  of such a r e a s  as t h e y  may r e q u i r e  f o r  

workyards, depotc ,  warehou2e: e t c ,  s: may b e  r e q l ~ i r e d  f o r  t h e  

s a t i s f a c t o r y ,  convenient  and exped i t i ous  execut ion  and c o n ~ l e t i o n  

o f  t h e  Works. It  provides  t h a t  t h e  onus of  f i n d i n g  s u i t a b l e  

workyard s i t e s  and t h e  l a y i n g  o u t  and maintenance the reo f  > :ha l l  b e  

borne by t h e  Contractor:; .  Sub-clause (B) merely d e f i n e s  t h e  
t h a t  

Declared Areas and s t a t e s / t h e  Government has t h e  power w i t h i n  t h o s e  

a r e a s  t o  c o n s t r u c t ,  improve and main ta in  t h e  Works. Then sub- 

-,.lause (C) provides  i n  t h e  f i r s t  paragraph f o r  t h e  g r a n t  by t h e  

Government t o  t h e  Cont rac tors  of t h e  f r e e  u s e  of  p a r t s  of  t h e  

Declared Areas and i n  pa ra .  2 of an a r e a  of  10 a c r e s  o f  l and ,  

a l l  t o  be used ( s e e  para .  4 )  fo:r t h e  purposes of acces s  and 

f o r  t h e  e r e c t i o n  o f  temporary work!:, p l a n t ,  o f f i c e s ,  e t c .  The 

l a s t  paragraph of  ,rub-clause (C) p rov ides  t h a t  t h e  S o n t r a c t o r s  w i l l  

be  pe rmi t t ed  t o  u se  s u i t a b l e  po r t i onc  of  t h e  land provided as 

s p o i l  t i p s  f o r  t h e  d i s p o s a l  o f  ~ . u r p l u s  m a t e r i a l ,  s u b j e c t  t o  

o b t a i n i n g  t h e  Engineer '  $2 p r i o r  approva l  i n  w r i t i n g .  The a r e a s  

of  l and  made a v a i l a b l e  t o  t h e  Contractcjrs  under c l .  52(C) a r e  

exp res s ly  r e f e r r e d  t o  a s  t h e  second type  o f  l and  forming p a r t  of 

t h e  S i t e ,  a.s d e f i n e d .  The purpose of making t h o s e  a,reas o f  l and  

a v a i l a b l e  was t o  r e l i e v e  t h e  Cont rac tors  of  p a r t ,  o r  a l l ,  of t h e  

/ ........ 



C l  burden,  p laced  on them by c l ,  52(A) ,  o f  f i n d i n g  s u i t a b l e  workyard 

s i t e s  e t c .  In  o t h e r  words, t h e  land  was made a v a i l a b l e  under c l .  

5 2  (c) for t h e  b e n e f i t  of  t h e  c la imants  ( ~ l o n t r a c t o r s )  . I n  my 

opin ion ,  and I s o  ho ld ,  t h e  words used t o  d e s c r i b e  t h e  t h i r d  type  

of  l and  i n  t h e  d e f i n i t i o n ,  namely, "any o t h e r  land  i n  t h e  I s l a n d  

made a v a i l a b l e  t o  t h e  Cont rac torL by t h e  Government", a r e  used 

i n  t h e  same r ense  and a r e  f o r  t h e  same purpose a:; t h e  second t y p e  

of  l and  i n  t h e  d e f i n i t i o n ,  So, t o  come wi th in  t h e  d e f i n i t i o n  

of " t h e  S i t e " ,  any o t h e r  land made a v a i l a b l e  must be  so  made 

a v a i l a b l e  f o r  t h e  b e n e f i t  of t h e  Contractorf:,  I t  i s  doing 

v io l ence  t o  t h e  meaning o f  words t o  s ay  t h a t  t h e  d i r e c t i o n s  g iven  

by t h e  ~ e s i d e n t  Engineer under c l ,  195 "made land  a v a i l a b l e  t o  t h e  

Con t rac to r s " ,  I f ,  however, by any ex tens ion  o f  meaning, t h e  

a r e a s  i n d i c a t e d  can p rope r ly  be  sfa id  t o  have been made a v a i l a b l e ,  

t h e y  were c e r t a i n l y  no t  made a v a i l a b l e  f o r  t h e  b e n e f i t  o f  t h e  

Con t rac to r s  , I n  my judgment, t h e  answer t o  q u e s t i o n  8 (a) (ii) 

is  c l e a r l y  i n  t h e  nega t ive .  It  was conceded t h a t  i f  q u e s t i o n  

8 (a)  i s  answered i n  favour of  t h e  Claimants t h e  answer t o  q u e s t i o n  

8 ( b )  must be  i n  t h e  a f f i r m a t i v e ,  

u e s t i o n  10: L--. - .- -- 
This  q u e s t i o n  i c ;  : 

"Whether upon tk b a s i s  o f  t h e  f a c t s  found by me 
and r t a t e d  i n  Appendix H annexed he re to  and upon a 
proper  cons t ruc t ion  of t h e  Cont rac t  (and Clauses 24 and 
73 thereof  i n  p a r t i c u l a r )  t h e  Claimants a r e  e n t i t l e d  t o  
be pa id  f o r  t h a  work done by them i n  r e p a i r i n g  t h e  
c racks  i n  t h e  conc re t e  of t h e  w a l l s  and s i l l s  which a.re 
r e f e r r e d  t o  i n  paragraph 1 of t h e  s a i d  Appendix '3 ."  

The f a c t s  s t a t e d  i n  Appendix H a r e  a e  fo l lows  ; 

During t h e  c o n s t r u c t i o n  of t h e  works cracks  appeared i n  t h e  

conc re t e  mainly above t h e  weep ho le s  i n  t h e  r e t a i n i n g  w a l l s  and 

i n  t h e  c e n t r e  of t h e  s i l l s .  The c racks  did no t  extend r i g h t  

through t h e  w a l l ,  a l though t h e y  a. ppea.red on e i t h e r  f a c e ,  The 

Resident Engineer requi red  t h e  cracks t o  be  r epa i r ed  i n  t h e  p a r t s  

of t h e  werks which were l i a b l e  t o  inundat ion by t h e  s ee , ,  'Chi? 
/ . .'. 



Xespondent re fused  t o  pay t h e  Claimants t h e  c o s t  of  r e p a i r i n g  t h e  

c r a c k s ,  main ta in in9  t h a t  t h e y  were caused i n  whole o r  i n  p a r t  by 

f a u l t y  o r  u n s a t i s f a c t o r y  wou.krnan:<hip o r  rr taterials  . The Claimants 

maintz ined t h a t  t hey  were s o l e l y  due t o  t h e  des ign  o f  t h e  works. 

The f i n d i n g  of t h e  a r b i t s a t o r  i n  pa.ra. 4 of  t h e  Appendix i s  

b e s t  s t a t e d  verbzt im : 

" I f i n d  t h a t  c r acks  must be  axpected i n  a long 
l e n g t h  of  r e l a t i v e l y  s l e n d e r  conc re t e  w a l l  
c a s t  i n  a h igh  ambient temperature, e s p e c i a l l y  
where t h e  des ign  ha? been weakened by weep ho le s .  
The Claimants were n o t  r e spons ib l e  f o r  t h e  dezign 
of t h e  works, and d id  n o t ,  I ho ld ,  cauz!e o r  c o n t r i b u t e  
t o  t h e  cauee of  t h e  c r azk r  by f a u l t y  o r  u n s a t i s f a c t o r y  
workmanship o r  m s t e r i a l s  ." 

The va lue  o f  t h e  work of  r e c t i f i c a t i o n  o f  t h a  c r ack ing  was 

a s se s sed  a t  d2,000. 

The terms i n  whish t h e  E i e b i t r a t ~ r  recorded h i s  f i n d i n g s  

i n  pa ra .  4 e x p r e s r l y  r e j e c t e d  t h e  b a s i s  upon which t h e  72espondent 

r e fused  t o  pay t h e  Claimants! c la im,  namely, t h e  p rov i s ions  o f  c l .  

35(E), which s t a t e s  t h a t  should any permanent work, executed by 

t h e  Cont rac tor r  be  found t o  be  f a u l t y  a s  r ega rds  workmanship o r  

rrlateriala t h e  Con t r ac to r s  s h a l l  2 t  t h e i r  own c o s t  r e c t i f y  t h e  came 

e i t h e r  i n  whole o r  i n  p a r t  a s  may be d i r e c t e d  by t h e  Engineer .  

This  c la .use  makes t h e  dec i s ion  of  t h e  Consul t ing  Enginee.r a s  t o  

any q u s s t i o n  a r i s i n g  under i t  f i n a l  and conc lus ive  b u t  t h i s  was 

no t  r e l i e d  on by t h e  ?ec-:pendent be fo re  me. The terms o f  t h e  

a r b i t r a t o r ' s  f i nd ingc  mske i t  unnecessary t o  cons ide r  c l ,  2 4 ,  

which d e a l s  w i t h  t h e  ~ l a i r n a n t s '  r e ~ p o n s i b i l i t y  f o r  t h e  q u a l i t y  

o f  work. 

The c l a iman t& '  c l a im  t h a t  t h e  2"espondent war l i a b l e  t o  

pay them t h e  c o s t  of  r e p a i r i n g  t h e  .~racks :  wc7:: based on c l ,  7 3 ,  

t h e  r e l e v a n t  p a r t s  of which are  at3 follow: a 



" 7 3 .  ~ v e r y t h i n c j  a t  C o n t r a c t o r s '  ric!ke - Fxcept  s~ 
r e g z r d s  r i o t ,  c i v i l  commotion ............... c ~ r  a 
c a u s e  which is: proved t o  b e  > * o l e l y  due t o  d e s i g n  o f  
t h e  Woickr ................. t h e   contractor^ ? h a l l  u n t i l  
t h e  d a t e  o f  i s r u e  o f  t h e  Completion C s r t i f i c a t e  under-  
t a k e  a l l  ri:*,ks and l i a b i l i t i e s  o f  whatever  k i n d  a r i s i n g  
o u t  o f  o r  i n c i d e n t a l  t o  o r  connected  w i t h  t h e  c o n s t r u c t i o n  
and comple t ion  o f  t h e  Work=. .......... 

It  was e.u.bmitted, f o r  th.; :?.ecpondsnt, t h a t  t h z  

iespondent  can  b e  c a l l e d  upon t o  pay fcr r e p a i r i n g  t h e  z r a - ~ k t  

o n l y  i f  t h e  a r b i t r a t o r  fcund t h a t  t h e  c r a c k r  were c a u ~ e d  r o l e l y  

by  t h e  d e s i g n  o f  t h e  works a.nd he h a s  n o t  s o  found.  For  t h e  

Cla imants ,  i t  was ~ u b m i t t e d  t h a t  t h e  wordc " s o l e l y  due t o  d e s i g n  

o f  t h e  works" mean damage which i:- t h e  consequence o f  t h e  d e r i g n  

and i s  n o t  c o n t r i b u t e d  t o  a t  a l l  by  d e f e c t i v e  work, bad material: .  

o r  o t h e r  c a u s e s  which a r e  t h e  Cla imznts '  r e s p o n s i b i l i t y .  It 

was contended t h a t  t h i s  i s  q u i t e  p l a i n l y  what t h e  a r b i t r a t o r  

found i n  p a r a .  4 o f  ~ p p c n d i x  4. ? e f e r e n c e  was made t o  t h e  

f a c t s  found and c t 2 t e d  i n  t h e  firr,t  s e n t e n c e  o f  t h i s  p a r a g r a p h  

and it wa: : -ubmit ted  t h a t  t h a t  i r  t h e  c1eare r . t  port i h l e  f i n d i n g  

t h a t  t h e   crack^ were  due  t o  t h c  3e::ign. The r e r t  of t h e  

p a r a g r a p h ,  i t  w a s  s a i d ,  r u l e s  o u t  t h e  Claimants: '  l i a b i l i t y  under  

c l .  35 ( E )  . I t  was s u b m i t t e d  t h a t  on  t h o r e  f  i n d i n g e  t h e  a ~ b i t r n t o r  

was hound t o  f i n d ,  as a m a t t e r  o f  law, t h a t  t h e  crack:: were  s o l e l y  

due  t o  t h c  d e s i g n  ~f t h e  Works. I t  wa: contended,  f u r t h e r ,  t h a t  

t h e  i.c:t,ue between t h e  p a r t i e s  b e i n g  whcther  t h e  c r a c k s  w ~ r e  ~ o l e l y  

due  t o  t h e  dec:ign of  t h e  FTorks o r  t ~ c n t r i b u t e d  t o  b y  t h e  C l a i m a n t s '  

f a u l t ,  when t h e  a r b i t r a t o : r  r u l e s  o u t  t h e  C l a i m a n t s '  f a u l t  h e ,  i n  

e f f e c t  , f i n d s  t h a t  t h e  c r a c k s  were ! ;o le ly  due  t o  t h e  de: i q n  . 
I n  answer t o  t h e  Claimant:, i n t e r p r e t a t i c n  of t h e  E i r c ; t  c e n t e n c e  

o f  p z r a .  4 of Appendix '3, i t  war r u b f l i t t e d  f c r  t h e  Respondent 

t h a t  t h a t  s e n t e n c e  means t h a t  t h e  C l a i m ? . n t ~  under took  t h e  r i r k .  

t h a t  c r a c k s  would o c c u r  i n  t h e  c i r c u m e t a n c c s  d e s c r i b e d ,  t h a t  it 

was a n  expec ted  r i s k  and t h e  hlla.in:ants shou ld  have  met it- by 

p l a c i n g  a v a l u e  on it and t z k e  i t  i n t o  accou.nt i n  t e n d e r i n g .  
/ ,, 0 \, . 



- 48 - 
I do n o t  a g r e e  w i t h  t h e  c o n t e n t i o n  that  b e c a u s e  t h e  

i s z u e  between t h e  p a r t i e s  was at. s t a t e d  above and as t h e  Claimant$: 

were  e x o n e r a t e d  b y  t h e  a-rbi t-cator . ,  th2. t  he  has  found,  i n  e f f e c t ,  

t h a t  t h e  c racks  were  r-*olely due t o  t h e  d e s i g n  of t h e  t.7orke. 'The 

m a t t e r  i s  n o t  t h a t  r , imple ,  Obviouuly,  t h e  Cla imants  hav ing  been. 

e x o n e r a t e d ,  t h e  q u e s t i o n  now i s  whcthcr  i t  her  heen proved t h a t  

t h e  tespondent  i s  l i a b l e  under  c l .  73.  1 a m  a f r a i d  1 do n o t  z g r e e  

w i t h  t h e  meaning whizh t h e  Cla imants  s e e k  t o  p u t  upon t h z  words 

" s o l e l y  due  t o  d e s i g n  o f  t h e  Works". I n  my view, t h e  meaning 

o f  t h o s e  words i s  p l a i n .  The ,?.espondent is  l i a b l e  under  t h e  

c l a u ~ e  i f  i t  i s  proved t h a t  t h e  ::racks r e s u l t e d  from t h e  d e c i g n  o f  

t h e  Works and from no o t h e r  c a u s e .  The o t h e r  c a u s e  i s  n o t  l i m i t e d  

t o  a. c a u s e  f o r  which t h e  Cla imants  i~ r e c p o n s i b l e .  T h i s  i s  a p u r e  

c p e s t i o n  o f  f a c t ,  The a r b i t r a t o r  i s  a n  e x p e r t .  The words of 

,-:lo 73 and t h e  e v i d e n c e  on t h i s  i c  r u e  were b e f o r e  him. Y e  knew 

t h a t  t h e  Cla imants  based  t h e i r  c l a i m  a g a i n e t  t h e  Respondent on t h e  

a l l e g a t i o n  t h a t  t h e  c r a c k s  were s o l e l y  due t o  t h e  d e r i g n  o f  t h e  

Works. No doubt  h e  h e a r 3  a .rgument~:  from b o t h  s i d e s  on t h e  m a t t e r .  

Why t h e n  d i d  he n o t  make an  e x p r e r s  f i n d i n g ,  as he d i d  i n  e x o n e r a t i n g  

t h e  Cla imants  from l i a b i l i t y  under  c l .  35 (3)? 1 a.m now b e i n g  asked  

t o  i n t e r p r e t  h i e   finding^: i n  p a r a ,  4 o f  t h e  Appendix and t o  d e c i d e  

whe the r  o r  n o t  t h e y  amount t o  a f i n d i n g  which would mzke t h e  

,?espondent l i a b l e ,  under  C 1 .  73 ,  t o  pay f o r  r e p a i r i n g  t h e  c r a c k ? .  

I am tempted t o  ~ , s k  why I ,  o r  anyone e l s e ,  should  be c a l l e d  upon 

t o  do t h i s  when thi2 a r b i t r a t o r  had t h e  o p p o r t u n i t y ,  war r e q u i r e d  

t o  make t h e  f i -nd ing  and,  o b v i o u s l y ,  d e c l i n e d  t o  do s o .  

I can o n l y  answer t h e  q u e s t i o n  affirmatively, aF t h e  

Claimante have asked  m e  t o  do ,  if I am a b l e  t o  h o l d  t h a t  t h e  f a c t s  

found i n  para. .  4 o f  t h e  Appendix clrrrount i n  law t o  a f i n d i n g  t h a t  

t h e  c r a c k s  were  r o l e l y  dr~e  t o  t h e  c3esig.n cf t h e  Works, The t e r m  

i n  which t h e  a r b i t r a t o r  r ecorded  hit. f i n d i n g s  i n  t h e  f i r s t  s e n t e n c e  

/ 0 . 0 . - -  
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C; 

of para ,  4 suggest ,  i n  my view, t h a t  t h e  design o f  t h e  Works was 

not t h e  s o l e  cause of  t h e  cracks .  I do not th ink  it was c l e a r  t o  

t h e  a r b i t r a t o r  himself t h a t  t h e  design was t h e  s o l e  cause and t h a t  

must be h i s  reason f o r  e t a t i n g  h i s  f indings  i n  t h i e  way ra . ther  th2.n 

make an exprecs f ind ing .  I f  t h e  mat ter  war a s  p l a i n  as wa:: put 

i n  t h e  argument f o r  t h e  claimants  before  can th ink  

reason why he d i d  not f ind  aga ins t  t h e  ?.ezpondent, and none war 

suggested t o  me. I an unable t o  hold t h a t  on t h e  f ind ings  of  

f a c t  i n  Appendix Y t h e  :espondent has been proved l i a b l e  under 

c l ,  73. Ques t ion  10 must, t he re fo re ,  be answered i n  t h e  negat ive .  

Ques t ion  11: 

Questions 11 and 1 2  a r e  concerned wi th  t h e  a r b i t r a t o r ' s  

power t o  award i n t e r e s t .  Question 11 is  stzLted a s  followr : 

" Whether a s  a nratter of law (d is regarding  f o r  t h e  
purpose of t h i s  ques t ion  t h e  terms of t h e  s a i d  Contrac t )  
I have t h e  power t o  award t o  t h e  Claimants i n t e r e s t  upon 
t h e  amount of any Award made by me i n  t h e i r  favour ,  " 

This ques t ion  depends l a r g e l y  f o r  i t s  answer upon t h e  answer t o  

t h e  ques t ion  whether t h e  provis ions of t h e  I n t e r e s t  (Allowance by I 

~ u r y )  Act,  which was passed i n  1908, remained i n  fo rce  a f t e r  t h e  

passing,  i n  1955, of t h e  Law !:eform (Mimcellaneous Provis ions)  I 
Act. 

The pl f.: . i . : . I  >ns of s s .  2 and 3 of t h e  Act of 1908 a r e  as  

follows : 

II 
, - 1 debts  o r  sums c e r t a i n ,  payable a t  a  c e r t a i n  

t i m e  2 .  ,,: L. 
, , 

, .: ,&, t h e  jury,  on t h e  t r i a l  of any i s s u e  o r  
inquiL ,.,. ( ) . a L  :. damages, may, i f  they s h a l l  th ink  f i t ,  al low 
i n t e r e e ~ ,  cs- t h e  c r e d i t o r  a t  a r a t e  not  exceeding s i x  
per - centum -..,. per annum, from t h c  t ime when such debts  o r  sums 
c e r t a i n  were payable, i f  :such debtz o r  sums be payable 
by v i r t u e  of come w r i t t e n  instrument a t  a c e r t a i n  t ime,  o r ,  
i f  payable o th~rrwise ,  then from t h e  t ime whcn demand of pcyment 
s h a l l  have been made i n  w r i t i n g ,  s o  a s  ~ ' u c h  demand s h a l l  g i v e  
n o t i c e  t o  t h e  debtor  t h a t  i n t ~ . r e , c t  w i l l  be claimed from t h e  
d a t e  of such demand u n t i l  t h e  time of payment: 

Provided t h a t  i n t e r e s t  s h a l l  be payable i n  a l l  
cases  i n  which i t  i s  now payable by law. 

3 .  The jury on t h e  t r i z l  of any isczue o r  i n q u i s i t i c n  
of damages may, i f  they  th ink  f i t ,  g ive  damages i n  t h e  

/ * L O "  



n a t u r e  of i n t e r e s t ,  over  and above t h e  va lue  o f  t h e  
goods a t  t h e  tinie of  t h e  convers ion o r  ~ e i z u r e ,  i n  a l l  
a c t i c n s  o f  t r o v e r  o r  tre,rpas:s de  bon i s  a c p o : r t a t i s ,  and 
over  and above t h e  money recoverab le  i n  311 a c t i o n s  an  
policie:: o f  incurance  made a f t e r  t h e  pass ing  o f  t h i z  Act .  . "  

It i s  conceded t h a t  i f  t h e  psovi::ions o f  t h e  Act a r e  s t i l l  i n  

f o r c e  t h e  Claimants cannot b r i n g  t h e i r  claims. w i t h i n  t h e  pro- 

v i s i o n s  of  s:. 2 .  

Sec t ions  2 and 3  of  t h e  Act of 1908 a r e ,  i n  terma, 

i d e n t i c a l  t o  t h e  p rov i s ions  of  E:. 23 and 29 of  t h z  ( U , K , )  C i v i l  

Procedure Act,  1833 ( 3  and 4 W i l l .  4.  C, 4 2 )  except  t h a t  t h e  r a t e  

of  i n t e r e s t  was no t  f i x e d  i n  2. 28 o f  t h e  l a t t e r  Act as i t  war 

i n  s .  2 of t h e  former. No p rov i s ions  w e r e  made i n  t h e  (U.K.) 

Act o f  1833 f o r  t h e  award of  i n t e r e s t  by an a r b i t r a t o r ,  b u t  i n  

1851 i n  - Edwards ..-. v  Great  Western t3y. (1851) 11 G.F. 588 i t  was he ld  

t h a t ,  i n  a m a t t e r  w i t h  regard  t o  which a jury  could have given 

i n t e r e e t  under the(t7.K.) Act o f  1833, an a r b i t r a t o r  could e q u a l l y  

g i v e  i n t e r e s t ,  d e s p i t e  t h e  language used i n  t h e  Act .  I n  t h e  

A c t  of 190e,  exp res s  power t o  award i n t e r s e t  was g iven  t o  an 

a r b i t r a t o r  by s .  4, which provided a s  fol lowe : 

" 4 .  In  a l l  c a s e s  where r e s o r t  s h a l l  be had t o  
a r b i t r a t i o n  i n  o r d e r  t o  s e t t l e  t h e  sum payable  t c  
any c r e d i t o r  o r  c la imant ,  t h e  a r b i t r a t o r ,  a r b i t r a t o r s  
o r  t h e i r  umpire, s h a l l  have t h e  l i k e  power o f  a l lowing  
i n t e r e s t  as a ju ry  has under t h i s  Act .  " 

I n  1934 t h e  (U.K.) Law &form (f i : i~ccl laneous  provision^) 

Act ,  1934 was pas red .  It provided,  i n  E .  3  ( I ) ,  a s  fo l lows  : 

" 3.  (1) I n  any proceedings t r i s d  i n  any c o u r t  of r eco rd  
f o r  t h e  recovery o f  any deb t  o r  damages, t h e  c o u r t  may, 
i f  i t  t h i n k s  f i t ,  o r d e r  t h 3 t  t h e r e  s h a l l  be  inc luded  i n  t h e  
sum f o r  which judgment i s  given i n t e r e s t  a t  such r a t e  2 s  
it t h i n k s  f i t  on t h e  whole o r  any p a r t  of  t h e  debt  o r  damages 
f o r  t h e  whole o r  any p a r t  of t h e  per iod  between t h e  d a t e  
when t h e  cause  o f  a c t i o n  a r o s e  and t h e  d a t e  o f  t h e  judgment : 

Provided .........,......... " 
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S e c t i o n  3(2) o f  t h e  Act p rov ided  t h a t  z s .  2 8  and 2 9  o f  t h e  ([J.K.) 

A c t  o f  1833 " s h a l l  c e a s e  tcl have  e f f e c t  ." 3:n 1950,  i n  ?hand r i g  

v I s b r a n d t s e n  - J4oller  :lo. In;:. , (1951) 1 K , E .  240 i t  was h e l d  by  .""- - .-*--------- ,- 

t h e  Cour t  o f  Appeal  i n  England t h a t ,  by  i m p l i c a t i o n  from t h e  

submies ion t o  him, a n  s r b i t r a t o r  i s  deemed t c  have  t h e  same power$ 

t o  award i n t e r e ~ t  a:) a  c o u r t  o f  r ecocd  has  under  t h e  (U.K. )  A/:t 

o f  1934,  I n  1955 t h e  Law Teforrn ( l ~ i s c e l l a n e o u r .  P x o v i ~ i o n : )  A c t  

was par ~ e d  i n  Jamaica  . t x c e p t  f o r  t h e  amending and r e p e a l i n g  

p r o v i s i o n s  o f  t h e  (U.K.)  A c t  o f  1934,  t h e  A c t  o f  1955 was 

i d e n t i c a l  i n  terms w i t h  t h e  p r o v i s i o n s  o f  t h a t  A c t .  The p r o v i n i o n ~  

o f  s. .. 3 (1) o f  t h e  (U.K.) A c t  o f  1934. were r e p e a t e d  as :*, 3 o f  

t h e  A c t  o f  1955; b u t  t h e  expseec  r e p e a l  o f  :,Y. 2 8  and 29 o f  t h e  

(U.K.) A c t  o f  1833 i n  s .  3 ( 2 )  o f  t h e  (U.K.)  Act  o f  1934 was no t  

r e p e a t e d  i n  t h e  1955 Act i n  r e s p e c t  c f  s s .  2 and 3  o f  t h c  A c t  

o f  1908.  ~t i~ conceded by t h e  :e,cpondent t h a t  i f  t h e  e n t i r e  

A c t  o f  1908 c e a s e d  t o  have e f f e c t  when t h e  A c t  o f  1955 war, p a ~ r e d  

t h e n ,  a p p l y i n g  t h e  r e a ~ . o n i n g  i n  t h e  ~ h a n d r i s  !sasu, and s , u b j e c t  
t h e  

o f  q u e s .  1 2 , L a r b i t r a t o r  i n  t h e  c a e e  under  c o n s i d e r a t i o n  had t h e  

same power t o  award i n t e r e s t  a s  a  c o u r t  under  t h e  p r o v i s i o n s  o f  

t h e  A c t  o f  1955.  

It was contended f o r  t h e  c l a i m a n t 2  t h a t  t h e  Azt o f  

1908 was i m p l i e d l y  r e p e a l e d  i n  i t s  e n t i r e t y  by  t h e  A c t  o f  1955. 

It was s u b m i t t e d  t h a t  t h e  two Act:, a r e  whol ly  incornpatable ,  t h a t  

t h e y  a r e  r epugnan t  and i n c o n s i s t e n t ,  t h a t  t h e y  canno t  s t a n d  

t o g e t h e r  and i f  a l lowed  t o  do so would l e a d  t o  a b r u r d  consequence:.. 

It was a rgued  t h a t  what we?  done i n  Jamaica i n  1955 was t o  c o n f e r  

powers upon a c o u r t  o f  reco.rd which werE b r o a d e r  t h a n ,  and 

i n c l u d e d ,  t h e  powers g i v e n  b y  t h c l  Azt o f  1900,  t h e  cane a s  was 

done i n  t h e  Uni ted  Kingdom i n  1934.  T h e r e f o r e ,  i t  was a r g u e d ,  

i n  t h e  ~ a m e  way t h a t  i t  we?. l o g i c a l  f o r  Parl inrnent  i n  t h e  TJnited 

Kingdom t o  r e p e a l  ss.  2 8  and 29 of t h e i r  Act of  1833,  it wac 
/ 0 . 0 . . . . . 



C: l o g i c a l  f o r  t h e  Act of  1908 t o  be repea led .  S ince  t h e r e  war no 

exprerc  r e p e a l ,  t h e  argument cont inued ,  t h e r e  wac c l e a r l y  an 

impl ied r e p e a l  a s  t h e  inconei2:tent  provi:.. ione cannot s t and  t o g e t h e r .  

It was submi t ted  t h a t  t h e  o m i e r i ~ n  s x p r e s s l y  t o  r e p e a l  t h e  Act o f  

1908 was an ove re igh t  by t h e  l e g i s l a t u r e .  As. regard2 t h e .  provirion,.:  

of t. 4 of t h e  Act of  1908, d e a l i n g  w i t h  t h e  poweir:? o f  n r h i t . r s t o . r e ,  

it was submit ted t h a t  t h e  impl ied r epea l  o f  r:.  2 a l s o  imp l i ed ly  

r epea l ed  s .  4 o r ,  a t  any r a t e ,  made i t  of  no e f f e c t ,  

For t h e  ,lespondent, t h e  con ten t ion  tha . t  t h e  Act o f  1908 

was imp l i ed ly  r epea l ed  was s t r e n u o u s l y  d i spu ted  on two main 

grounds.  I t  was contended,  f i r s t l y ,  t h a t  t h e  c i rcumstances  

under  c o n s i d e r a t i o n  do no t  come w i t h i n  t h e  w e l l  e s t a b l i s h e d  p r in -  

c i p l e s  r e l a t i n g  t o  impl ied r e p e a l s  o f  s t a t u t e s .  Secondly,  and 

a l t e r n a t i v e l y ,  t h a t  t hey  a r e  w i t h i n  t h e  e q u a l l y  w e l l  e s t a b l i s h e d  

r u l e  t h a t  a subsequent g e n e r a l  Act does n o t  a f f e c t  a p r i o r  s p e c i a l  

Act by i m p l i c a t i o n .  

I n  suppor t  o f  t h e  f i r s t  con ten t ion ,  it w a s  po in t ed  o u t  

t h a t  t h e  A c t  o f  1955 followed c l o s e l y  t h e  (U.K.) Act of  1934. and 

i t  was c l e a r l y  open t o  t h e  l e g i s l a t u r e  i n  Jamaica, i f  i t  s o  

d e s i r e d ,  e x p r e s s l y  t o  r e p e a l  t h e  Act of  1908 i n  t h e  same way t h a t  

t h e  (U.K.) Act of  1934 r epea l ed  t h e  (u.K.) Act of 1033. The 

Jamaican l e g i s l a t u r e ,  i t  was s a i d ,  rnust b e  presumed t o  have been 

aware o f  t h e  e a r l i e r  s t a t u t e  and i f  t h e y  in tended  t o  r e p e a l  i t  

they  would have done s o .  On t h e  q u e s t i o n  of  repugnancy and 

i n c o n s i s t e n c y  between t h e  two Acts ,  it was submi t ted  t h a t  ?. 

s e n s i b l e  meaning can b e  given t o  b o t h  enactments by a l l owing  t h e  

e a r l i e r  s t a t u t e  t o  o p e r a t e  i n  t h e  s p e c i a l  a r e a s  de f ined  i n  i t ,  

l eav ing  t h e  l a t e r  t o  o p e r a t e  i n  t h e  g e n e r a l  a r e a  it d e f i n e s .  It  

was argued t h a t  t h e r e  i s  a du ty  cn  t h e  Court  t o  g i v e  t o  b o t h  

s t a t u t e s  a s e n s i b l e  meaning: s o  t h e  Act o f  1955 should b e  r ead  

as apply ing  t o  a c o u r t  of r eco rd  s i t t i n g  wi thout  a  ju ry ,  t a k i n g  o u t  

t h e  s p e c i a l  c!.rea covered hy t h e  A13 of 1908. Look-ed .e-?t i n  /....., 
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t h a t  way, it was argued,  t h e r e  i s  no incons i s t ency ;  b o t h  s t a t u t e s  

can t a k e  e f f e c t  t o g e t h e r  s o  t h e r e  can b e  no impl ied r e p e a l .  

The p r i n c i p l e s  of o n s t s u c t i o n  r e l a t i n g  t o  r e p e a l s  by 

i m p l i c a t i o n  have been v a r i o u s l y  s t a t e d  i n  t h e  c u t h o r i t i c s ,  except  

t h a t  a l l  a r e  agreed t h ~ t  t h e  c o u r t s  l e a n  a g a i n s t  implying a 

r e p e a l .  The s ta tement  of t h e  p r i n c i p l e  which seems t o  be  most 

r e l i e d  on by text-book w r i t e r s  on t h e  s u b j e c t  i s  t h a t  o f  A.L.  

Smith, J. i n  - Kutner --------a v P h i l l h  (1891) 2  Q . B .  267 a t  271, 272: 

"Now a r e p e a l  by imp l i ca t ion  i s  on ly  e f f e c t e d  when t h e  p r o v i s i o n s  

of  a l a t e r  enactment a r e  s o  i n c o n s i s t e n t  w i t h  o r  repugnant t o  t h e  

p rov i s ions  of  an e a r l i e r  one, t h a t  t h e  two cannot s t a n d  t o g e t h e r  

...........,..,. Unlesz two Acts  a r e  s o  p l a i n l y  repugnant t o  each 

o t h e r ,  t h a t  e f f e c t  cannot be  given t o  bo th  a t  t h e  Lame t i m e ,  a 

r e p e a l  w i l l  no t  b e  impl ied .. ., ,, .. " Learned counse l  f o r  t h e  

Respondent r e l i e d  on s t a t emen t s  by Fa rwe l l ,  J. i n  I n  r e  Chance -.--- 

(1936) Ch, 266. A t  p. 270 t h e  l ez rned  judge s a i d :  "I t h i n k  t h a t  

if it i s  p o s s i b l e  i t  i s  my duty  s o  t o  read  t h e  s e c t i o n ;  t h a t  i s  

t o  s ay ,  s o  t o  r ead  it a s  n o t  t o  e f f e c t  an impl ied r e p e a l  o f  t h e  

e a r l i e r  Act.  Aeading t h e  s e c t i o n  i n  t h i s  way makes t h e  form o f  

i t  somewhat inconvenien t ,  bu t  I do n o t  t h i n k  t h a t  i s  s u f f i c i e n t  

t o  j u s t i f y  m e  i n  say ing  t h a t  t h e  e f f e c t  o f  t h e  second proviso  i s  

a  p a r t i a l  r e p e a l  of t h e  e a r l i e r  Act."  E a r l i e r ,  a t  p ,  268, 

Fa rwe l l ,  J, had s a i d :  " ....,.. b u t  i t  may be  t h a t  t h e  terms o f  

s .  195 a.re s o  i n c o n s i s t e n t  w i t h  t h e  p rov i s ions  of t h e  e a r l i e r  Act 

t h a t  t h e  e f f e c t  o f  i t  i s  t h a t  impl ied ly  s.  4,  o r  s(;me p o r t i o n  of  

t h a t  s e c t i o n ,  must be  t r e a t e d  as  having been r epea l ed ,  a l t hough  

n o t  exp res s ly  s o  s t a t e d .  " Two days a f t e r  h i s  s t a t emen t s  were 

made i n  I n  r e  Chance, Fa rwe l l ,  J. had occasion t o  d e a l  w i t h  t h e  

q u e s t i o n  o f  impl ied r e p e a . 1 ~  aga in  i n  .Re Eerrev ,  Lewis v  Berrey (1935) 

A l l  E .  3ep. 826,  H e  s t a t e d  t h e  p r i n c i p l e  t h u s ,  a , t  p ,  829: 

"The r u l e  i s  c l e a r l y  s e t t l e d  now -- th ,a t  t h e  c o u r t  does n o t  cons t rue  
/ m e , . *  



Ll 
a l a t e r  Act a s  r e p e a l i n g  an e a r l i e r  Act u n l e s s  i t  i s  imposs ib le  

t o  make t h e  t w c  Acts  s t and  t o g e t h e r  and t h e  l a t e r  s e c t i o n  can 

o n l y  be  g iven  a s e n s i b l e  meaning i f  i t  i s  t r e a t e d  a s  imp l i ed ly  

r e p e a l i n g  t h e  s e c t i o n  of  t h e  e a r l i e r  Act." Th i s  s t a t emen t  was 

a l s o  r e l i e d  on by t h e  rxespondent i n  suppor t  of  t h e  submission,  

a l r e a d y  s t a t e d ,  t h a t  a s e n s i b l e  meaning can b e  g iven  t o  bo th  t h e  

enactments i n  quer:tion. 

The f i r s t  s en t ence  o f  Fa rwe l l ,  J's s ta tement  a t  p. 270 

i n  In  re Chance merely r e p e a t s  t h e  r u l e  t h a t  t h e  c o u r t s  l e a n  

a g a i n s t  implying a r e p e a l .  wi th  a l l  due r e s p e c t ,  i f  h i s  s t a t emen t  

o f  t h e  r u l e  i n  --- Xe Berrey i s  taken l i t e r a l l y  then  many o f  t h e  cz ses  

i n  which it  has been he ld  t h a t  a l a t e r  Act imp l i ed ly  repea led  an 

e a r l i e r  one would have been wrongly decided.  This  i s  s o  because 

i n  most c a s e s  o f  impl ied r e p e a l s ,  i t  i s  p o s s i b l e  t o  make t h e  

two Acts  s t a n d  t o g e t h e r ,  though t o  do s o  would l e a d  t o  unreasonable  

and absurd  consequences. It seems t o  me t h a t  t h e  r u l e  i s  s t a t e d  

t o o  r i g i d l y ,  I f i n d  t h e  s ta tement  o f  t h e  r u l e  by D r .  ~ u s h i n g t o n  

i n  -, The I n d i a  (1864.) 1 B .  & L. 2 2 1 ,  c i t e d  by l e a r n e d  counse l  f o r  

t h e  Claimants ,  t o  be  p a r t i c u l a r l y  h e l p f u l .  A t  p. 224 of  t h e  r e p o r t  

D r .  Lushington s a i d  : 

" What words w i l l  c o n s t i t u t e  a r e p e a l  by i m p l i c a t i o n ,  
i t  i s  imposs ib le  t o  say from a u t h o r i t y  o r  decided 
c a s e s .  I f ,  on t h e  one hand, t h e  g e n e r a l  presumption 
must b e  a g a i n s t  s ~ c h  a r e p e a l ,  on t h e  ground t h a t  t h e  
i n t e n t i o n  t o  r e p e a l ,  i f  any had e x i s t e d ,  would b e  
d e c l a r e d  i n  exp res s  terms; so on t h e  o t h e r ,  i t  i s  n o t  
necessary  t h a t  any express  r e f e r e n c e  be  made t o  t h e  
s t a t u t e  which i s  t o  b e  r epea l ed .  The p r i o r  s t a t u t e  
would I conceive b e  r epea l ed  by i m p l i c a t i o n ,  i f  i t s  
p rov i s ions  were wholly incompat ible  w i t h  a sub- 
sequent  one,  o r  i f  t h c  two s t a t u t e s  t o g e t h e r  would 
l ead  t o  wholly absurd consequences, o r  i f  t h e  e n t i r e  
sub jec t -ma t t e r  were taken  away by t h e  subsequent 
s t a t u t e .  Perhaps t h e  most d i f f i c u l t  c a se  f o r  con- 
s i d e r a t i o n  is  where t h e  sub jec t -ma t t e r  has  been s o  
d e a l t  w i t h  i n  subsequent s t a t u t e s ,  t h z t p  accord ing  
t o  a l l  o r d i n a r y  reasoning ,  t h e  p a r t i c u l a r  p rov i s ion  
i n  t h e  p r i o r  s t a t u t e  would no t  have been in tended  t o  
s u b s i s t ,  and y e t  i f  i t  were l e f t  s u b s i s t i n g  no 
pa lpab le  a b s u r d i t y  would be  occasioned.  " 
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0 A s ta tement  which bea r s  upon t h e  ca se  under c o n s i d e r a t i o n  appears  

i n  Craies on S t a t u t e  Law (7 th  edn.) a t  p.  367: " ~ u t  where t h e  

terms o f  a  l a t e r  enactment,  t aken  i n  t h e i r  primary meaning, a r e  

wide enough t o  ab roga te  a p r i o r  enactment,  t hey  w i l l  b e  read  a s  

r e p e a l i n g  i t ,  u n l e s s  i t  i s  f a i r l y  open t o  hold on t h e  words of 

t h e  l a t e r  Act t h a t  an i n t e n t i o n  i s  mani fes ted  t o  c u t  down o r  

r e s t r i c t  t h e  primary meaning ." Thi s  must,  of course ,  be read  

s u b j e c t  t o  t h e  r u l e  a g a i n s t  t h e  r e p e a l  of  a p r i o r  s p e c i a l  enac t -  

ment by a subsequent g e n e r a l  one.  

I w i l l  now examine t h e  p rov i s ions  o f  t h e  A c t s  i n  q u e s t i o n  

i n  t h e  l i g h t  of t h e  p r i n c i p l e s  s t a t e d  above. A t  common law t h e r e  

was no power i n  a c o u r t  t o  award i n t e r e s t  i n  an a c t i o n  f o r  t h e  

recovery o f  a deb t  o r  damages ( s e e  J e f f o r d  v  Gee (1970) 1 A l l  

E.3. 1202, 1205) . The (U.K.) A c t  of 1833 was passed t o  g i v e  t h i s  

power. Although t h e  power was g iven  t o  a jury  on ly ,  t h i s  had t h e  

e f f e c t  of  g i v i n g  t h e  power t o  t h e  c o u r t  a s  a l l  i s s u e s  of  f a c t  a t  

t h a t  t ime  i n  t h e  United Kingdom were t r i e d  by a  ju ry  ( s e e  t h e  

Chandris  c a s e  ( supra)  a t  p. 257) .  I n  Jamaica i n  1908 t h e  C i v i l  ---- - 
Procedure Code provided f o r   issue^ of f a c t  t o  be t r i e d  e i t h e r  by 

judge a lone  o r  by judge and ju ry .  So when t h e  Act of  1908 fol lowed 

t h e  (U.K.) Act of lG33 and gave t h t  power t o  award i n t e r e s t  t o  a 

ju ry  t h e  e f f a c t  was no t  t h ~  Farne. A judge s i t t i n g  wi thout  a 

jury  d i d  no t  have a l i k e  power. Yet an a r b i t r a t o r  had, by s .  4 .  

Th i s  a b s u r d i t y  can,  perhaps ,  be  expla ined  by t h e  p r a c t i c e ,  which 

e x i s t e d  i n  Jamaica and perhaps o t h e r  c o l o n i a l  t e r r i t o r i e s ,  of 

Colonia l  l ~ g i s l a t u r e s  copying United Kingdom l e g i s  l a t i o n  wi thout  

s u f f i c i e n t l y  cons ide r ing  t h e  l o c a l  c i rcumstances  i n  which t h e  

l e g i s l a t i o n  w i l l  have e f f e c t .  

Sec t ions  2 and 4 of t h e  Act of  1908 a r e  t h e  p r o v i s i o n s  

w i t h  which we a r e  d i r e c t l y  concerned,  When s .  2 i s  examined i t  

w i l l  b e  seen  t h a t  i t  gave a d i s c r e t i o n a r y  power t o  a ju ry  t o  a l low 

i n t e r e s t  "upon a l l  d e b t s  o r  sum? c c r t s i n . "  I t  t h m  pcc,c(?c;rlcd t o  



0 c u t  down on t h e  power. F i r s t  of  a l l ,  t h e  r a t e  was n o t  t o  exceed 
L- ' 

s i x  per c e n t  per -- annum. -- - Then t h e  pe r iod  f o r  which t h e  i n t e r e s t  could 

b e  awarded depended upon whether t h e  deb t  was payable a t  a  c e r t a i n  

t i m e  by v i r t u e  of a  w r i t t e n  ins t rument  o r  whether i t  was payable  

o therwise .  I f  payable  "o the rwi se" ,  demand f o r  payment had t o  b e  

made i n  w r i t i n g  o r  i n t e r e s t  could no t  b e  awarded s i n c e  t h e  p e r i o d  ran  

from t h e  t i m e  when t h e  demand was made. L a s t l y ,  t h e  w r i t t e n  demand 

must g i v e  n o t i c e  t o  t h e  deb tor  " t h a t  i n t e r e s t  w i l l  b e  claimed from 

t h e  d a t e  o f  such demand u n t i l  t h e  t i m e  of  payment" o r  no i n t e r e s t  

cou ld  b e  awarded. 

Con t r a s t  t h e  p r o v i s i ~ n s  o f  s .  3 of  t h e  Act of  1955. Cn 

t h e  f a c e  of i t ,  t h e  s e c t i o n  g i v e s  Courts  of  .?ecord an u n r e s t r i c t e d  

d i s c r e t i o n a r y  power t o  award i n t e r e s t  i n  a c t i o n s  f o r  t h e  recovery  of  

deb t  o r  damages. It  speaks of  "9 z o u r t  o f  Record" so t h i s  must,  

i n  t h e  c o n t e x t ,  mean - a l l  Courts  o f  Record, which, it i s  conceded, 

i nc ludes  a judge s i t t i n g  w i t h  a ju ry .  It  speaks of  "anv proceedings" ,  

which must a l s o  mean - a l l  proceedings t r i e d  i n  a  Court  o f  Record. The 

r a t e  o f  i n t e r e s t  i s  n o t  f i x e d  b u t  l e f t  t o  t h e  d i s c r e t i o n  o f  t h e  c o u r t .  

The per iod  runs  from t h e  d a t e  when t h e  cause  of  a c t i o n  a r o s e  and t h e r e  

i s  a d i s c r e t i o n  t o  l e t  i n t e r e s t  run  f o r  t h e  whole o r  any pcut  of  t h a t  

p e r i o d .  No w r i t t e n  demand need b e  made no r  n o t i c e  g iven  t h a t  i n t e r e s t  

w i l l  be  claimed. Indeed,  i n t e r e s t  need n o t  even be  claimed i n  t h e  

p lead ings  ( s ee  Jeffor-g-y Get a t  p .  1206) . 
One could no t  be  blamed f o r  t h i n k i n g  t h a t  t h e  i n t e n t i o n  

of t h e  l e g i s l a t u r e  i s  c l e a r  beyond doubt - an i n t e n t i o n  t o  g i v e  t h e  

u n r e s t r i c t e d  power t o  award i n t e r e s t  t o  a l l  Courts  o f  ~ e c o r d  i n  a l l  

proceedings  f o r  t h e  recovery o f  deb t  o r  damages. On t h e  f a c ~  of  

i t ,  t h e r e  appears  t o  b e  no reason why any except ion  should  b e  i m p l i e d ,  

But t h e  Respondent contends t h a t  t h e  Act should  b e  read  s o  as t o  

except  from i t s  p rov i s ions  t h e  " s p e c i a l  a r e a "  covered by t h e  Azt 

o f  1908, i n  which e v e n t ,  s o  i t  was s a i d ,  t h e r e  would b e  no 

incons i s t ency  between t h e  two Ac t s .  This  should b e  done, i t  
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C:; was s a i d ,  as t h e r e  i s  a  d u t y  on t h e  Court  t o  g i v e  b o t h  s t a t u t e s  

a s e n s i b l e  meaning and a s e n s i b l e  meaning can b e  g iven  t o  b o t h  

i f  r e ad  i n  t h a t  way. The emphasis h e r e  must be on t h e  word 

" s e n s i b l e "  o r  e l s e  t h i s  would be an ea.sy way t o  g e t  around an 

obvious  repugnancy between two s t a t u t e s .  ~ u t  what i s  t h e  

" s p e c i a l  a r e a "  covered by t h e  A c t  o f  1908 ? It  can o n l y  be t h e  

d i s c r e t i o n a r y  power o f  a j u ry  t o  award i n t e r e s t  i n  a c t i o n s  f u r  

deb t  o r  sum c e r t a i n .  A s  I have endeavoured t o  show, t h e  rest o f  

8 .  2 o f t h e  Act merely p u t s  l i m i t s  on t h e  power. These can 

h a r d l y  b e  p a r t s  of  t h e  s p e c i a l  a r e a .  I n  my o p i n i c n ,  i t  would no t  

b e  g i v i n g  t h e  A c t  o f  1955 a s e n s i b l e  meaning i f  it i s  r ead  s o  a s  

t o  exc lude  a c t i o n s  f o r  d e b t  t r i e d  by a j u ry .  I can t h i n k  o f  no 

j u s t i f i a b l e  reason  f o r  so r ead ing  i t  and none has  been sugges t ed .  

I n  my judgment, t h e  p r o v i s i o n s  of  s .  3 of t h e  A c t  o f  

1955 a r e  p l a i n l y  repugnant  t o  t h o s e  o f  s .  2 o f  t h e  A c t  o f  1908. 

Both p r o v i s i o n s  cannot  r ea sonab ly  s t a n d  t o g e t h e r .  I f i n d  i t  i m -  

p o s s i b l e  t o  impute t o  t h e  l e g i s l z t u r e  an i n t e n t i o n  t o  a l l o w  t h e  

s e v e r e l y  r e s t r i c t e d  power con t a ined  i n  t h e  A c t  of  1908 t o  c o n t i n u e  

i n  t h e  f a c e  o f  t h e  c l e a r l y  un l imi t ed  powers which it c o n f e r r e d  on 

Cour t s  o f  &cord by t h e  A c t  o f  1955. I need no t  d e a l  w i t h  t h e  

absurd  consequences which, i t  was po in t ed  o u t ,  cou ld  r e s u l t  i f  t h e  

two sets  o f  p r o v i s i o n s  were al lowed t o  s t a n d  t o g e t h e r ,  They a r e  

abv ious ;  though l e a r n e d  counse l  f o r  t h e  ?espondent ,  on h e r  p e r t ,  

p o i n t e d  o u t  t h a t  t h e  A c t  o f  1955 o n l y  pe rpe tua t ed  t h e  a b s u r d i t i e s  

c r e a t e d  by t h e  A c t  o f  1908 and which e x i s t e d  w h i l e  i t  s t o o d  a l o n e .  

I n  my op in ion ,  s. 2 of  t h e  A c t  o f  1908 i s  n o t  saved from 

imp l i ed  r e p e a l ,  which would normal ly  r e s u l t  from t h e  judgment and 

views j u s t  expressed ,  by t h e  a p p l i c a t i o n  o f  t h e  , g e n e r a l i s  

spec i aL ibus  non deroqan t  p r i n c i p l e  of  c o n s t r u c t i o n ,  r e l i e d  on by 

t h e  Respondent. The c l a s s i c  s t a t emen t  o f  t h e  p r i n c i p l e  i s  t h a t  

by t h e  E a r l  of  SsLbourne, L.C,  i n  Scward v  Vera -- Cruz (1884) 
,/ . "... 



10 App. :as. 59 a t  p.  68 : 

" Mow i f  any th ing  be c e r t a i n  it i s  t h i s ,  t h a t  
where t h e r e  a r e  g e n e r a l  words i n  a l a t e r  Act 
capable  o f  r e a s o n ~ b l e  and ~ e n s i b l e  a p p l i c a t i o n  
without  extending them t o   subject^ s p e c i a l l y  
d e z l t  w i t h  by e a r l i e r  l e g i s l a t i o n ,  you are not  
t o  hold t h 3 t  e a r l i e r  and s p e c i a l  l e g i r * l a t i o n  
i n d i r e c t l y  repea led  . , . . . . . . . me r e l y  by f o r c e  
of  such general.  wordr, wi thout  any i n d i c a t i o n  
of  a p a r t i c u l a r  i n t e n t i o n  t o  do so .  " 

It i s  s t  l e a s t  d o u b t f u l  whether t h e  Act of 1908 can be r a i d  

t o  be a  s p e c i a l  Act.  But z!reuming i t  i z ,  I hold t h a t  t h s  g e n e r a l  

words i n  t h e  A c t  of  1955 a r e  no t  capable  o f  reasonable  and 

s a n s i b l e  a p p l i c a t i o n  wi thcu t  extending them t o  t h e  t r i a l s  by 

ju ry  d e a l t  w i t h  i n  t h e  Act of 1908. It w 2 s  submit ted f o r  t h e  

Claimants t h a t  i f  t h a  Act of  190E i ~ i  a s p e c i a l  Act ,  which war 

den ied ,  then t h e  r e l e v a n t  p rov i s ions  of t h e  Act of  1955 a r e  

a b s o l u t e l y  repugnant and i n c o n s i s t e n t  w i t h  t h o s e  o f  t h e  Act of  

1908 and t h e  maxim, t h e r e f o r e ,  doe: no t  app ly .  , e l i ance  wcr 

placed on a s ta tement  t o  t h i s  e f f e c t  i n  C r a i e ~  (op,  c i t , )  z t  

p. 381, Learned counse l  f o r  t h e  Xespondent d i d  no t  d i s p u t e  

t h i s  except ion  b u t  submit ted t h a t  t h e r e  i s  nu t  any such a b z o l u t e  

repugnancy o r  i ncons i s t ency  i n  t h i s  c a s e  a s  would b r i n g  i t  with- 

i n  t h e  excep t ion ,  With a l l  r e s p e c t ,  I do no t  ag ree .  I n  my 

op in ion ,  there i s  a b s o l u t e  repugnancy between t h e  p r o v i s i o n s .  

It was submit ted f o r  t h e  Iespondent t h a t  t h e r e  i s  a 

c l e a r  i n d i c a t i o n  t h a t  t h e  Act of  1908 has no t  been impl ied ly  

r epea l ed  because it was recognized i n  t h e  Crown Proceedings 

A c t ,  passed i n  1958, a s  be ing  then i n  f o r c e .  s e c t i o n  1 9  cf 

t h a t  Act p rov ides  t h a t  t h e  Act of  1908 and s ,  3 of  t h e  A c t  o f  

1955 s h a l l  app ly  t o  judgments given i n  proceedings  by and 

a g a i n s t  t h e  Crown. It  was s a i d  t h a t  h e r e  was t h e  l e g i s l a t u r e  

i n  1958 recogniz ing  t h e  A c t  of 1908 a s  s t i l l  i n  f o r c e  s i d e  by 

s i d e  w i t h  t h e  A c t  of 1955; t h a t  t h i s  i s  t h e  s t r o n g e s t  i n d i c a t i o n  

t h a t  t h e  former Act has no t  been imp l i ed ly  r epea l ed .  I n  answer, 

. . i t  F:PE ::ubmitt.ed f o r  t 3 c  Cl:.:j.rn-:n.t:.. t b r t  t h e  t i r ? : ?  t:.: -!..I:.-:'!..: 

/ 



L,' 
whether o r  n o t  t h e r e  was an impl ied r e p e a l  of t h e  Act of 1908 

was jua t  a f t e r  t h e  Act of 1955 was passed and t h a t  t h e  menticn 

of t h e  former Act i n  subsequent l e g i s l a t i o n  i s  i r r e l e v a n t  on 

t h i s  q u e s t i c n .  -3eference was rr~ade t o  a  s ta tement  by Tucker ,  

L . J .  i n  t h e  Chandris  c a s e ,  a t  p. 260, t h a t  " i t  i s  no t  g e n e r a l l y  

p e r m i s s i b l e  t o  i n t e r p r e t  a  s t a t u t e  by see ing  what has been 

done i n  subsequent s t a t u t e c  . " I n  r e p l y ,  l e a rned  counse l  f o r  

t h e  ~ e ~ p o n d e n t  d i d  no t  pu t  h e r  argument a s  f o r c e f u l l y  as b e f o r e .  

She conceded t h a t  i f  t h e r e  was an impl ied r epea l  i t  took p l a c e  

i n  1955 bu t  argued t h a t  t r y i n g  t o  dec ide  whether o r  n o t  t h e r e  

was an impl ied r e p e a l  involves  a c o n s i d e r a t i o n  o f  t h e  i n t e n t i o n  

of  t h e  l e g i s l a t u r e ;  i . e .  whether i f  t h e  l e g i r l a t u r e  had t h e  

Act of 1908 i n  mind i n  1955 it would have regarded t h e  two Acts  

a s  s o  i n c o n s i s t e n t  o r  repugnant as  t o  r e q u i r e  r e p e a l .  It was 

submit ted t h a t  i n  1958 an i n s i g h t  was given i n t o  t h e  mind of  

t h e  l e g i s l a t u r e  which pu t s  t h e  ma t t e r  beyond doubt a s  when it 

had t h e  two Acts  b e f o r e  it t h e y  were regarded a s  s t a t u t e s  which 

could co -ex i s t .  I was r e f e r r e d  t o  t h e  pas rages  i n  Cra i e s  

(op. c i t . )  pp. 146 t o  149 d e a l i n g  w i t h  t h e  u s e  t o  which 

subsequent s t a t u t e s  may be pu t  i n  i n t e r p r e t i n g  e a r l i e r  ones 

and it was submit ted t h a t  t h e  p rov i s ion  i n  t h e  Act of 1958 

i s  "something throwing l i g h t "  on what happened i n  1955 on t h e  

q u e s t i o n  o f  impl ied r e p e a l .  This  submission i s  based on t h e  

opening s t a t emen t  on t h e  s u b j e c t  on p.  146 o f  ~ r a i e s ,  which 

r e p e a t s  t h e  s ta tement  of  Tucker,  L . J .  r e l i e d  on by t h e  

C l a i m a n t s  and goes on t o  say:  "bu t  sometimes l i g h t  may b e  

thrown upon t h e  meaning o f  an Act by t a k i n g  i n t o  c o n s i d e r a t i o n  
I 

enactments conta ined  i n  subsequent Acts  ." I t h i n k  t h e  p r in -  

c i p l e  t o  be ga the red  from t h e  s t a t emen t s  and t h e  c a r e s  

r e f e r r e d  t o  i n  2 r a i e s  i s  t h a t ,  except  f o r  Acts passed f o r  t h e  

purpose of  exp la in ing  o r  d e c l a r i n g  t h e  meaning of  p r o v i s i o n s  i n  
/ ..... 



0 e a r l i e r  A c t s ,  subsequent Acts may n o t  b e  r e l i e d  on a s  a i d s  t o  

t h e  c o n s t r u c t i o n  s f  p r i o r  unarnbiguou~ Acts .  Bowever, I do 

no t  t h i n k  t h e ~ e  p r i n c i p l e 5  of c o n s t r u c t i o n  a r e  s t r i c t l y  

a p p l i c a b l e  t o  t h e  ca se  o f  implied r e p e a l s .  I t  seems t o  me t h a t  

t h e  i s c u e  must b e  determined by tha  w e l l  e s t a b l i s h e d  p r i n c i p l e s  

r e l a t i n g  t o  impl ied r e p e a l s  and i f  t h e  a p p l i c a t i o n  c f  t h o s e  

p r i n c i p l e s  l e a d  t o  t h e  conc lus ion  t h a t  an e a r l i e r  A c t  has been 

imp l i ed ly  repea led  by a  l a t e r ,  t h e  r e p e a l  t a k e s  e f f e c t  on 

t h e  pas s ing  o f  t h e  l a t e r  A c t .  I t  would appear  t o  be  c o n t r a r y  

t o  common sense  t o  t r y  t o  dec ide  t h e  e f f e c t  of  a l a t e r  s t a t u t e  

on an e a r l i e r  , on t h e  day t h e  l a t e r  was passed, by r e f e r e n c e  

t o  something t h a t  t h e  l e g i s l a t u r e  d i d  some y e a r s  a f t e r .  I n  

3ami l le  and Henry Dreyfur Foundation Inc .  v .  I. 't. 3. (1954) Ch. -- -- - .- - 
672, a c a s e  r e f e r r e d  t o  i n  Cra i e s  a t  p .  149, Evershed, F . R ,  

s a i d ,  a t  p. 687, 681, t h a t  t h e  speechas of  member: o f  t h e  

House of Lords i n  two c a s e s  which he named "must be  taken  t o  

have e s t a b l i s h e d  c l e a r l y  t h a t  an exp res s ion ,  e x p l i c i t  o r  

i m p l i c i t ,  by Par l iament  i n  a l a t e r  Act o f  i t s  i n t e n t i o n  i n  an 

e a r l i e r  s t a t u t e  cannot b e  t r e a t e d  a s  a l t e r i n g ,  ex poet  f a c t o ,  

t h e  e f f e c t  c f  t h e  e a r l i e r  enactment according t o  t h e  proper  

i n t e r p r e t a t i o n  o f  t h e  language t h e r e i n  used" .  Th i s  seems t o  b e  

ano the r  Snswer t o  t h e  con ten t ion  based on s .  19  of t h e  A c t  of 

1958. I n  my judgment, and I s o  ho ld ,  s .  2 of  t h e  Act of  

1908 was imp l i ed ly  repea led  by s .  3 of  t h e  Act o f  1955. 

What i s  t h e  f a t e  of e .  4 of t h e  A c t  of  1908 i f  I am 

r i g h t  t h a t  s .  2 of  t h a t  Act is  r epea l ed?  It was submit ted 

f o r  t h e  Claimant= t h a t  t h e  Act of 1955 repea led  t h e  whole o f  t h e  

A c t  of 1908 by i m p l i c a t i o n .  I do n o t  ag ree .  The p r i n c i p l e s  

which I endeavoured t o  apply could o n l y  r e c u l t  i n  t h e  r e p e a l  of 

s ,  2 .  Sec t ion  3 ,  f o r  i n s t a n c e ,  i s  n o t  a f f e c t e d  because i t s  

p r o v i e i ~ n s  a re  no t  i n  c o n f l i c t  w i t h  t h ~ s e  o f  t h e  r e l e v a n t  

~ r r  v i s  i - t  n: f t h c  A c t  c f 1 5 5 5 ,  T!lL. df ? r  c t  th:-t tl-ii:. A c t  / . . , , 



0 has on s .  3 i s  t o  render  t h e  p rov i s ions  of  t h e  s e c t i o n  o t i o s e .  

Sec t ion  4 ,  however, was no t  a f f e c t e d  d i r e c t l y  by anyth ing  i n  

t h e  Act of  1955 s o  i t  remains i n  f o r c e .  The q u e s t i o n  is:  

does i t  have any e f f e c t  ? 

For t h e  Respondent, it waE: submit ted t h a t  s .  4, does 

have e f f e c t  because i t s  p rov i s ions  i nco rpo ra t ed  t h e  p r o v i s i o n s  

~f  S. 2 by r e f e r e n c e ,  which br ing:  t h e  c a s e  w i t h i n  t h c  w e l l  

e s t a b l i s h e d  r u l e  of c o n s t r u c t i o n  t h c t  where a s t a t u t e  i s  

inco rpo ra t ed  by r e f e r e n c e  i n t ~  2 second s t a t u t e ,  t h e  r e p e a l  

o f  t h e  f i r s t  s t a t u t e  by a t h i r d  does n o t  a f f e c t  t h e  second.  

For t h e  Claimants,  i t  was contended t h a t  t h i s  r u l e  i s  no t  

a p p l i c a b l e  because i t  on ly  a p p l i e s  t o  express  r e p e a l s  and t o  

d i f f e r e n t  s t a t u t e s .  It was argued t h ? t  it does n o t  zpp ly  t o  

s e p a r a t e  s e c t i o n s  o f  t h e  same s t e t u t e .  I can s e e  no r ea scn  

why, i n  p r i n c i p l e ,  t h e  r u l e  should n o t  app ly  t o  ca ses  o f  impl ied 

r e p e a l s  and t o  d i f f e r e n t  s e c t i o n s  o f  t h e  same s t a t u t e ,  which 

a r e , l e g a l l y ,  s e p a r a t e  and ~ u b s t a n t i v e  enactments.  

The q u e c t i o n ,  zometimes of  g r e a t  d i f f i c u l t y ,  which 

u s u a l l y  srises i n  apply ing  t h ~  r u l e  i s  whethcr t h e  form of  

words used i n  t h e  p rov i s ions  be ing  examined and ccns t rued  e r e  

s u f f i c i e n t  t o  i n c o r p o r a t e  t h e  p rov i s ions  which have been r e p e a l a ,  

ed.  Sec t ion  4 provides  t h a t  an a r b i t r a t o r  " s h a l l  have t h e  

l i k e  power of  a l lowing  i n t e r e s t  a s  a ju ry  has under t h i s  Act." 

It was submit ted f o r  t h e  Claimants t h a t  t h e s e  a r e  no t  words of 

i nco rpo ra t ion .  What t h e  l e g i s l a t u r e  has done, i t  w a s  argucd 

i s  t o  v e s t  t h e  power o f  a ju ry  t o  award i n t e r e s t  i n  an 

a r b i t r a t o r .  So, t h e  argument cont inued ,  i f  t h e  power o f  t h e  

jury  under t h e  Act i s  removed t h e  a r b i t r a t o r  has no power. 

It was submi t ted  t h a t  s. 4 ,  t h e r e f o r e ,  has nc e f f e c t .  The 

r e p l y  f o r  t h e  iespondent was t h a t  t h i s  i s  s imply a c a s e  of 

g i v i n g  t h e  a r b i t r a t u r  a power i n  t h e  terms of 2. 2 and n o t  t y i n g  
/ .... 
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t h e  power of t h e  a r b i t r a t o r  t o  t h a t  of a  jury;  t h a t  t h e  words 
. , 

used i n  s .  4 a r e  r e a l l y  words of i nco rpo ra t ion  t o  sa.ve r e p e t i t i o n .  

The i s s u e  i s  one of  c o n s t r u c t i o n  o f  t h e  p rov i s ions  of 

s.4. No h e l p  was ob ta ined  from t h e  ca ses  t o  which I was r e f e r r -  

ed ,  a s  each c a s e  d e a l t  w i t h  i t s  own p e c u l i a r  c i rcumstances .  N o  

c a s e  was c i t e d  i n  which t h e  words used i n  s. 4,  o r  s i m i l a r  

words, were cons t rued .  It is  a ma t t e r  o f  some d i f f i c u l t y ,  bu t  

I have reached t h e  f i rm  conc lus ion  t h a t  t h e  form c f  words i n  

t h e  s e c t i o n  dces  n o t  have t h e  e f f e c t  o f  i nco rpo ra t ing  t h e  

p rov i s ions  o f  s .  2 ,  a s  contended.  T o  r e v e r s e  a term used by 

l ea rned  counse l  f o r  t h e  Respondent, t h e  word: used i n  t h e  

s e c t i o n  t i e  t h e  powers of  an a r b i t r a t o r  t o  t h o s e  of  a  j u ry  under 

t h e  A c t .  H i s  powers a r e  t~ b e  s i m i l a r  t o  t h a s e  which a ju ry  has 

and no more. This  i s  what t h e  words c f  t h e  s e c t i o n  say  

e x p r e s s l y .  "xemove t h s  powers of t h e  ju ry  from t h e  Act and t h s r e  

i s  no th ing  l ~ f t  t o  which t h e  power:, o f  t h e  a m b i t r a t o r  can b e  

s i m i l a r .  The s e c t i o n  i s  l e f t  wi thout  l e g a l  e f f e c t .  

I n  t h e  r e s u l t ,  I hold  t h a t  t h e r e  a r e  no s t a t u t o r y  

p rov i s ions  e x t a n t  governing t h e  powers of  an a r b i t r a t o r  t o  

award i n t e r e s t .  This  l eaves  t h e  way c l e a r  f o r  hir. i? ,wers i n  

t h i s  regard  t o  b e  impl ied from t h a  terms o f  t h e  submiss ion,  

app ly ing  t h e  reasoning  i n  t h e  Chandris - c a s e  ( supra)  , w i t h  

which I r e s p e c t f u l l y  ag ree .  The r e s u l t  i s  t h a t  t h e  a r b i t r a t c r  

i n  t h i s  c a s e  had t h e  same power t o  award i n t e r e s t  a s  a  c o u r t  has 

under t h e  p rov i s ions  of t h e  A c t  of 1955, u n l e s ~  t h i s  power was 

taken  away by t h e  terms o f  t h e  c o n t r a c t .  I n  my judgment, t h e  

answer t o  ques . 11 is  i n  t h e  a f f i r m a t i v e .  

u e s t i o n  1 2  : L---.-- 

" I f  t h e  answer t o  q u e s t i o n  11 i s  i n  t h e  a f f i r m a t i v e ,  
whether upon a proper  c o n s t r u c t i c n  of  t h e  Cont rac t  and 
Clauses 9 2 ~  and 95 i n  p a r t i c u l a r ,  my power t o  sward 
i n t e r e s t  i s  excluded by t h e  express  p r ~ v i s i u n s  o f  t h e  
Zont rac t  i n  r e s p e c t  o f  any, and i f  any,  whizh o f  t h e  
c la ims made i n  t h i s  A r h i t r ? t i ~ ? n .  " / . . . . . . .. 



Under t h e  c o n t r a c t ,  payments were made t o  t h e  

Claimants on t h e  b ~ s i s  of  c e r t i f i c a t e s  s igned by t h e  Consul t ing  

Engineers ,  a f t e r  monthly b i l k  had been prepared ,  agreed by 

t h e  3es iden t  Engineer and t h e  Claimnnts '  Agent and submi t ted  

t o  t h e  Consul t ing Engineers (see Zls .  91  and 92 ( A ) ) .  ,rJlause 

92(C) provided t h a t  payments should b e  made tc; t h e  Claimants 

by Government w i t h i n  one month a f t e r  t h e  r e c e i p t  by t h e  l a t t e r  

of  t h e  c o n s u l t i n g  ~ n g i n e e r s '  s igned  c e r t i f i c a t e .  Clause  

92 (E)  provided a s  fol lows : 

" (E) Overdue payments. - Nc; omission G r  f a i l u r e  
by t h e  Government t o  make any payment a t  t h e  t ime when 
t h e  same s h a l l  be  payable ,  nor  any ~ u b s e q u e n t  de l ay  i n  
such payments s h a l l  v i t i a t e  o r  void  t h e  Con t r ac t ,  b u t  
i f  any payment ( t h e  amount of which i s  n o t  d i s p u t e d )  b e  
n ~ t  made w i t h i n  one mc:nth from t h e  r e c e i p t  by t h e  
Government of  t h e  Consul t ing  Engineers '  s igned  c e r t i f i c a t e  
t h e  C o n t r a c t c r s  s h a l l  (on g i v i n g  t h e  Government one month's 
n o t i c e  i n  w r i t i n g  and i n  d e f a u l t  of  payment du r ing  t h a t  
pe r iod )  be  e n t i t l e d  t o  i n t e r e s t  on t h e  sums overdue a t  
t h e  r a t e  of 5 pe r  c e n t  pe r  annum u n t i l  such overdue pay- 
ment has been made. That i r  t o  cay,  t h a  i n t e r e s t  on such 
overdue pzyments s h a l l  n o t  c~mrnence u n t i l  a t  l e a s t  two 
months a f t e r  t h e  r e c e i p t  by t h e  Government o f  t h e  r e l e v a n t  
s igned  c e r t i f i c a t e  of  t h e  Concul t ing Engineer5 . " 

It w i l l  be  seen  t h z t  t h i s  c l a u s e  exp res s ly  excepts  d icputed  

payments from i t s  p rov i s ions .  Clause  92(D) provided a s  fo l lows  : 

" ( D )  Payment of d i spu ted  amounts. - I f  any d i s p u t e  
s h a l l  a r i s e  a s  t o  t h e  amount of  any payment t o  which t h d  
Con t r ac to r s  c la im t h a t  t hey  a r e  p r e s e n t l y  e n t i t l e d  
( i nc lud ing  any q u e s t i o n  o r  d i s p u t e  a s  tc, t h e  amount of any 
d e d u c t i ~ n  t o  be made under any p rov i s ion  of t h e  c o n t r a c t )  
t h e  amount ( i f  sny )  n o t  i n  q u e s t i o n  o r  d i s p u t e  r h a l l  b e  
pa id  t o  t h e  Con t r ac to r s  wi thout  w a i t i n g  f o r  t h e  s e t t l e m e n t  
of such  q u e s t i o n  o r  d i s p u t e  and t h e  ba lance  ( i f  any) s h a l l  
be  pa id  w i t h i n  one month a f t e r  such q u e s t i o n  o r  d i s p u t e  
has  been f i n a l l y  s e t t l e d  and t h e  amount payable  a s c e r t a i n e d . "  

and Clause 95 : 

" 95. No i n t e r e s t  on r e t e n t i c n s  o r  paymento. - Sub jec t  
t o  t h e  p rov i s ions  of Clause  92(E) r e l a t i n g  t o  overdue 
paymentc t h e   contractor^ r h a l l  n o t  be e n t i t l e d  t o  i n t e r s s t  
on t h e  l e t e n t i o n  Fund o r  on any o t h e r  r e t e n t i o n s  of pay- 
ments i n  a r r e a r s  o r  on any ba lances  which may i n  t h s  f i n 2 1  
se t t l en len t  of accounts  be  found t o  b e  due t o  t h z  Con- 
t r a c t o r s .  " 
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C1 It i s  contended by t h e  Respondent that by c l .  92(D) 

t h e  p a r t i e s  have by t h e i r  agreement postponed t h e  d a t e  a t  which 

t h e  o b l i g a t i o n  a r i s e s  on t h e  p a r t  o f  t h e  Respcndent t o  make 

paymant t o  t h e  Cla imants  i n  t h e  c a s e  of d i s p u t e d  amounts 

u n t i l  w i t h i n  one  month a f t e r  t h e  d i s p u t e  has  been f i n z l l y  s e t t l -  

ed .  U n t i l  t h a t  t i m e ,  it wzs a rgued ,  t h e r e  i s  no o b l i g a t i o n  

t o  pay,  t h e r e f o r e  no i n t e r e s t  i s  t o  run.  It was submi t t ed  

t h a t  c l .  95 merely  s a y s  e x p r e s r l y  what i s  imp l i ed  i n  c l ,  92(D);  

t h a t  t h e s e  c l a u s e s  have ,  t h e r e f o r e ,  c l e a r l y  t a k e n  away t h e  

power of  t h e  a r b i t r a t o r  t o  award i n t e r e s t ,  assuming he had 

t h i s  power b e f o r e .  Learned counse l  f o r  t h e  3espondent sub- 

m i t t e d  t h a t  on a p rope r  i n t e r p r e t a t i o n  o f  t h e  c o n t r a c t  t h e  

Cla imants  a r e  n o t  e n t i t l e d  t o  i n t e r e s t  on  any amount awarded 

by t h e  a r b i t r a t o r  f o r  p e r i o d s  p r i o r  t o  t h e  d a t e  o f  h i s  award. 

The c o n t e n t i o n  based on 2 1 .  95 i r  t h a t  d i s p u t e d  

amounts c f  payments which a r e  r e f e r r e d  f o r  s e t t l e m e n t  under  t h e  

p r o v i s i o n s  cf c l r .  108 and 109 o f  t h e  c c n t r a c t ,  when f i n a l l y  

s e t t l e d ,  c G m e  w i t h i n  t h e  p h r a s e  "any b z l a n c e s  which may i n  

t h e  f i n a l  s e t t l e m e n t  o f  accbun ts  b e  found t o  be due t o  t h e  

C o n t r a c t o r s "  . I have n o t  t h e  s l i g h t e s t  doubt  t h a t  t h i s  

c o n t e n t i o n  cannot  p o s s i b l y  be r i g h t .  Apar t  from t h e  f a c t  

t h a t  it i s  imposs ib l e  t o  b e l i e v e  t h a t  t h e  Cla imants  would 

e x p r e s s l y  d e p r i v e  themselves  o f  i n t e r e s t  on t h e  c l a ims  which 

t h e y  d i s p u t e  w h i l e  i n t e r e s t  i s  payab le  on and i spu t ed  overdue 

a m ~ u n t s  under  c l .  9 2 ( E ) ,  t h e  wclrds i n  t h e  p h r a s e  c l e a r l y  dc~  no t  

i n c l u d e  amcunts a s c e r t a i n e d  a f t e r  t h e  s e t t l e m e n t  o f  d i s p u t e d  

c l a ims .  It would b e  s t r a n g e  indeed i f  t h e  p a r t i e s  used t h i s  

o b l i q u e  method of i n c l u d i n g  d i s p u t e d  amounts i n  t h e  c l a u s e  

when t h e y  cou ld  have i nc luded  them e x p r e s s l y ,  as t h e y  d i d  

w i t h  o t h e r  o u t s t a n d i n g  payments. I n  my o p i n i o n ,  i n  t h e i r  

c o n t e x t ,  t h e  words i n  t h e  p h r a s e  r e f e r  t o  mi sce l l aneous  amounts 

which,  tkri ,ugh zrror:. 1-.,- misr;:icn~. c r : t h e r w i r (  , wl ., n\ t / * .  . . 
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C,) claimed a t  t h e  proper  t ime bu t  which a r e  d i scovered  t o  be 

ou t s t and ing  when t h e  accounts  a r e  be ing  f i n a l l y  s e t t l e d .  It 

i s  easy  t o  s e e  t h e  reason why, l i k e  t h e  l e t e n t i o n  Fund and 

o t h e r  r e t e n t i o n s ,  no i n t e r e s t  shcu ld  b e  payable on t h e s e  amounts 

s o  found due. 

I do n o t  t h i n k  t h a t  i t  i s  a. c o r r e c t  i n t e r p r e t a t i c n  

o f  c l .  92(D) t o  s ay ,  a s  contended,  t h a t  i t  postpones t h e  d a t e  

a t  which t h e  o b l i g a t i o n  a r i s e s  on t h e  p a r t  of  t h e  Respondent t o  

make payment c f  d i spu ted  amounts, The c l a u s e  s t a r t s  o f f  by 

r e f e r r i n g  t o  t h e  amount of any payment " t o  which t h e  C ~ n t r a c t o r s  

c la im t h a t  t h e y  a r e  p r e s e n t l y  e n t i t l e d " .  Note t h e  w ~ r d  

" p r e s e n t l y " .  A s  f a r  a s  t h e  Claiments a r e  ccncerned,  t h a t  s u r e l y  

must be  t h e  t ime when t h e  o b l i g a t i o n  tc pay a r i s e s .  S ince  t h e  
t h e  

ilespondent, o r  t hose  a c t i n g  on i t r  b e h a l f ,  d i spu te /c la im,  i t  

has t o  b e  a s c e r t a i n e d  whether t h e  Claimants a r e  i n  f a c t  e n t i t l e d  

t o  t h e  amount claimed o r  any p a r t  o f  i t ,  c l a u s e s  108 and 109 

a r e ,  acco rd ing ly ,  r e s o r t e d  t o  i n  o r d e r  t o  dec ide  t h e h s u e .  

I f  t h e  i s s u e  was be ing  s e t t l e d  by a  c o u r t ,  t h e  law would regard  

t h e  o b l i g a t i o n  t o  pay a s  a r i s i n g ,  no t  when t h e  amount i s  

a s c e r t a i n e d ,  b u t ,  by r e l a t i o n  back, a t  t h e  t ime  when t h e   claimant^ 

claimed they  were e n t i t l e d  t o  be pa id .  Th i s  i s  t h e  r a t i o n a l e  

f o r  t h e  enactment i n  s .  3 (1) of  t h e  (U.K.) Act o f  1934 and,  it 

must b e  assumed, f o r  t h a t  i n  s .  3 of  t h e  A c t  of 1955 ( see  

J e f f o r d  v  Gee ( supra)  pp, 1205, 1206) . The l e g a l  p o r i t i o n  is  

no d i f f e r e n t  when t h e  i s e u e  i s  decided by an a r b i t r a t o r  

( see  _the Chandris  ca se )  , That  i s  t h e  p o s i t i c n  i n  t h i s  c a s e ,  

un l e s s  C 1 .  92 (D) s ays  o therwise .  I n  my op in ion ,  i t  does n c t .  

What t h e  c l a u s e  says  i n  t h e  end i s  t h a t  t h e  amount a s c e r t a i n e d  

s h a l l  be  pa id  w i t h i n  cjne month a f t e r  t h e  d i s p u t e  k s  been 

f i n a l l y  s e t t l e d ,  I n  my view, t h i s  does n o t  mean t k n t  t h e  amount 

i s  n c t  "payable"  u n t i l  t hen .  Indeed, t h e  wocds a t  t h e  end 

/ . . ., . . 
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of  t h e  c l a u s e  - " a f t e r  such q u e s t i c n  o r  dis .pute has been 

f i n a l l y  s e t t l e d  and t h e  amcunt payable a s c e r t a i n e d "  - show c l e a r -  

l y ,  i n  my op in ion ,  t h a t  what i s  ~ e t t l e d  i s  a d i ~ p u t e  ahzut  t h e  

amount payable;  payable  i n  t h e  p a s t  and r e z i s t e d ,  hence a 

d i s p u t e  which has t o  he ~ e t t l e d ,  n c t  payable i n  t h e  f u t u r e ,  

as c ~ n t e n d e d .  

What I have s a i d ,  SO f a r ,  s u f f i c i e n t l y  d i sposes  of 

t h e  .iespondentl s con ten t ion  based on c l .  92 ( D )  . Rut it  i s  

i n t e r e s t i n g  t o  s e e  what would r e s u l t  i f  I am r i g h t  i n  t h e  

answer I gave t o  ques .  11 and t h e  con ten t ion  ~ f  l ea rned  c o u n t e l  

f ~ r  t h e  .:espondent i s  r i g h t  t h a t  c l s  , 92 (D)  and 95 prec ludes  

t h e  award of i n t e r e s t  by t h e  a r b i t r a t c r .  I n  r e s p e c t  bf undisput-  

ed amounts, i n t e r e s t  i s  payable  on pzyments which are cverdue 

f o r  t w c  months ( c l ,  92 ( E ) ) .  Disputed amounts must be  r e f e r r e d  

f o r  s e t t l e m e n t .  I f  t h e  ma t t e r  h7.s t c ~  go un appea l  t o  t h e  

a r b i t r a t " r ,  c l .  108 (8 )  s ays  t h a t  t h e  appea l  s h a l l  n o t  be  

proceeded w i t h  u n t i l  a f t e r  t h e  i s s u e  of t h e  Completion 

C e r t i f i c a t e ,  un l e s s  t h e  Consul t ing Engineers s h a l l  s o  ag ree .  

So, i n  t h e  absence o f  agreement by t h e  Ccnsu l t i ng  Engineers ,  

t h e  Claimants must w a i t  f c r  payment of amounts t o  which t h e y  

s a y  they  a r e  " p r e s e n t l y "  e n t i t l e d  u n t i l  a f t e r  t h e  Werks have 

been completed and t h e  Consul t ing  Engineers i s s u e  t h e i r  c e r t i -  

f i c a t e ,  under c l .  97 ( B )  . Yet when they  s u b s t a n t i a t e  t h e i r  c l a im  

t h e y  can g e t  no i n t e r e s t .  Clause  92(D) does n o t  even s a y ,  z s  

c l .  92  (E)  does ,  t h a t  i f  payment i s  n c t  made w i t h i n  one month 

n o t i c e  may be  g iven  and i n t e r e s t  then  becomes payable.  

I a g r e e  w i t h  t h e  submission of  l ea rned  counse l  f o r  

t h e  Claimants t h a t  t h e  g e n e r a l  power of t h e  a r b i t r a t o r  t o  

award i n t e r e s t ,  i f  i t  e x i s t s ,  cannot b e  tzken away by t h e  

c o n t r a c t  u n l e s s  i t  i s  done e i t h e r  exp res s ly  o r  by necessary  

i m p l i c ~ r t i c ~ n  from words  used i n  t h e  ccint ract .  The p a r t i e s  
/ . ., ' <% . 
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w e r e  c a r e f u l  t o  make p r e c i s e  p rov i s ions  f o r  t h e  payment of  

i n t e r e s t  on overdue payments, They inc luded  c l .  95, which 

showed t h e  amounts on which no i n t e r e s t  i s  payable .  I f  it 

was t h e i r  i n t e n t i o n  t h a t  no i n t e r e z t  ~ h c u l d  be  paid  on awards 

i n  r e s p e c t  o f  d i spu ted  c la ims  one would have expected them t o  

s a y  s o  e x p r e s s l y  i n  c l .  95. The c a r e f u l  p rov i s ions  o f  c l s .  

9 2 ( ~ )  and 95 w i t h  r e s p e c t  t o  t h e  payment of  i n t e r e s t  a r e  t o  be  

compared w i t h  t h e  p rov i s ions  of c l .  92 ( D ) ,  i n  which no mention 

of  i n t e r e s t  i s  made. I t  could w e l l  be  argued t h a t  t h i s  

s i l e n c e , y h i c h  can on ly  be  s a i d  t o  be  d e l i b e r a t e  i n  t h e  

c i rcumstances ,  i s  i n d i c a t i v e  of  t h e  r e c o g n i t i o n  by t h e  p a r t i e s ,  

and t h e i r  i n t e n t i o n ,  t h a t  t h e  g e n e r a l  law governing t h e  payment 

o f  i n t e r e s t  would, 2nd should ,  app ly  t o  d i spu ted  amounts which 

go t o  a r b i t r a t i o n  f o r  ce t t l emen t .  However t h a t  may be ,  I 

hold  t h a t  t h e r e  i s  no th ing  e i t h e r  i n  ch. 92 ( D )  , 95, o r  any o t h e r  

c l a u s e  t o  which I was r e f e r r e d  which excludes  t h e  a r b i t r s t o r ' s  

power t o  award i n t e r e s t  on any o f  t h e  amountc which i n  h i s  award 

b e  found t o  be  due t o  t h e  Claimants from t h e  'iespondent. I n  

my judgment, t h e  answer t o  ques .  12 i s  i n  t h e  n e g a t i v e .  

- THE 6:OTION - 
The Claimants app l i ed  f o r  t h e  award t o  be  s e t  a s i d e  

and/or r emi t t ed  i n  p a r t  on t h e  grounds t h a t  : 

( a )  t h e  sward i s  upon i t s  f a c e  e r roneous ,  u n c e r t a i n  
and/or c o n t r a d i c t o r y  : and/or 

(b )  t h e  a r b i t r a t o r  misconducted h imse l f .  

The motion set  o u t  i n  t e n  paragraphs t h e  p a r t i c u l a r  a l l e g a t i o n s  

upon which t h e  grounds were based .  Paras .  (i) , (ii) , ( i x )  , 

and (x) were no t  argued.  Para.  (i) was no t  argued because of  

t h e  concess ion made by t h e  Respondent i n  r e s p e c t  of  ques .  3 of  t h e  

S p e c i a l  Case. Para.  (iii) was abandoned because of  t h e  'iespon- 

d e n t ' s  concess ion i n  r e s p e c t  of  yues. 9 and pa ra .  (v) was a l s o  



abandoned. 

A t  t h e  commencement of t h e  hea r ing  of  t h e  motion, 

a p p l i c a t i o n  was made t o  d e l e t e  p a r a ,  ( v i )  of t h e  p a r t i c u l a r s  and 

t o  s u b s t i t u t e  t h e r e f o r  a new pzragraph.  P r i o r  n o t i c e  of t h e  

a p p l i c a t i o n  was g iven  i n  w r i t i n g .  The new paragraph a l l e g e d  

misconduct, w i t h  e r r o r  on t h e  f a c e  of  t h e  award and u n c e r t a i n t y  

a s  a l t e r n a t i v e s .  F u l l  p a r t i c u l a r s  of t h e  Claimants '  con ten t ion  

i n  suppor t  of t h e  a l l e g a t i o n s  i n  t h i :  paragraph were g iven  i n  

w r i t i n g  as  p a r t  of  t h e  proposed amendment. There  particular^ 

i n d i c a t e d  t h a t  t h e  Claimants proposed t o  r e l y ,  i n  suppor t  of  

t h e i r  con ten t ion ,  on " t h e  :oopers and Lybrand cepor t" ,  Object ion 

t o  t h e  amendment was made on beha l f  of t h e  .tespondent i n s o f a r  a r  

i t  was sought t o  make r e f e r e n c e  t o  t h e  Coopere and Lybrand r e p o r t .  

I n  pa ra .  9 of  t h e  r e c i t a l s  t o  h i s  award, t h e  a r b i t r a t o r  

s t a t e d  t h a t  on September 11, 1973, by consent of t h e  p a r t i e s ,  he 

ordered  t h a t  t h e r e  be an i n v e e t i g s t i o n  i n t o  and a r e p o r t  on t h e  

amount of t h e  Claimants '  c la im by Patessrs. Coopers and Lybrana 

Char tered Accountants of  London. It  i s  t h i ~  r e p o r t  t o  which t h e  

Claimants wished tc; r e f e r  and t o  which t h e  ?espondent o b j e c t e d .  

It was vubmitted f o r  t h e  c la imants  t h a t  t h e  Coopers 

and Lybrand r e p o r t  could be looked a t  : 

( a )  because of  t h e  a l l e g a t i o n  of  misconduct; and 

(b) because it was incorpora ted  i n  t h e  award. 

Both o f  t h e s e  con ten t ions  were d i spu ted  on beha l f  of t h e  

3espondent. I reserved  t h e  po in t  regard ing  t h e  a l l e g a t i o n  of 

misconduct f o r  f u r t h e r  argument l a t e r  i n  t h e  proceedings and ru l ed  

on t h e  p o i n t  regard ing  inco rpo ra t ion .  I had n o t  t h e  l e a s t  

d i f f i c u l t y  i n  ho ld ing  t h a t  t h e  r e p o r t  was n o t  i nco rpo ra t ed  i n  

t h e  award . 
/ . . . . . . . 
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Apart from t h e  r e f e r e n c e  i n  para .  9 of  t h e  r e c i t a l s ,  

t h e  on ly  o t h e r  r e f e r e n c e  t o  t h e  Coopers and Lybrand r e p o r t  i s  

i n  t h e  i n t r o d u c t o r y  paragraph o f  t h e  o p e r a t i v e  p a r t  o f  t h ~  

award where t h e  a r b i t r a t o r  s a i d :  "Now I ,  t h e  s a i d  S i r  Duncan 

Anderson .........., having taken upon myself t h e  burden o f  t h i s  

Xeference and having heard and considered t h e  s a i d  evidence and 

t h e  Submissions of  Counsel and t h e  tepor t  submit ted t o  me by 

P1essrs.  Coopers and Lybran& a f o r e s a i d  DO HE IEBY P'AKE THIS 

MY AWAAD a s  follows:" I n  pa r? .  11 of t h e  r e c i t a l s  i t  was 

s t a t e d  t h a t  " a l l  documents s p e c i f i c a l l y  r e f e r r e d  t o  and i d e n t i f i e d  

i n  t h i s  award and t h e  appendicec t h e r e t o  a r e  deemed t o  be 

i nco rpo ra t ed  i n  t h i s  award". The c o n t r a c t  and t h e  p l ead ings  

were a l s o  exp res s ly  i nco rpo ra t ed .  

The argument pu t  forward f o r  t h e  Claimants was t h a t  

t h e  r e c i t a l s  are p a r t  of  t h e  award and s i n c e  t h e  Coopers and 

Lybrand r e p o r t  i s  s p e c i f i c a l l y  r e f e r r e d  t o ,  a s  i n d i c a t e d ,  i t  

is  e x p r e s s l y  incorpora ted  by t h e  words " i n  t h i :  award" i n  pa ra .  

11 of t h e  r e c i t a l s .  I do no t  ag ree .  In my op in ion ,  t h e  words 

" i n  t h i s  award", which occur  i n  f o u r  p l a c e s  i n  pa ra .  11, r e f e r  

i n  t h e i r  con tex t  t o  t h e  o p e r a t i v e  p a r t  o f  t h e  award. Though 

t h e  r e p o r t  i s  r e f e r r e d  t o  a second t ime  i n  t h e  i n t r o d u c t o r y  

paragraph,  a s  I have i n d i c a t e d ,  t h a t  paragraph must b e  regarded 

as p a r t  of  t h e  r e c i t a l s ,  e s p e c i a l l y  i n  view o f  t h e  words i n  

c a p i t a l  l e t t e r s  which i n d i c a t e  q u i t e  c l e a r l y  t h a t  t h e  o p e r a t i v e  

p a r t  of t h e  award commences t h e r e n f t e r .  

Nor can t h e  r e p o r t  be s a i d  t o  be  imp l i ed ly  i nco rpo ra t ed  

by r e f e r e n c e .  The f a c t  t h a t  t h e  a r b i t r a t o r  i n d i c a t e d  t h a t  he 

considered it i s  no t  s u f f i c i e n t ,  He a l s o  i n d i c a t e d  t h a t  he  ' 

cons idered  t h e  evidence and t h e  submissions o f  Counsel b u t  t h e  

a u t h o r i t i e s  make it q u i t e  c l e a r  t h a t  t h e s e  a r e  n o t  m a t t e r s  a t  

which a c o u r t  can look f o r  e r r o r  on t h e  f a c e  o f  a n  award. I 

/ o..... 



was r e f e r r e d  t o  a number of  a u t h o r i t i e s  bu t  i t  i s  s u f f i c i e n t  t o  

r e f e r  t o  two o n l y  o f  them on t h i s  q u e s t i o n  of' impl ied incorpora-  

t i o n .  In  D.S. E l a i b e r  & 20. L td ,  v Leopold Newborne ILondon2_ Ltd.  - -- --- ---**.-- ---- --- .-. --- - -- ----- .-.---- -.-- - 
(1953) 2 L1.L. iep. 427, Somervell ,  L . J .  Fa id ,  a t  p. 429 : 

" Having regard  t o  t h o r e  two c a s e s ,  one on one s i d e  
of  t h e  l i n e  and one on t h e  o t h e r ,  I am c l e a r  myself 
t h a t  i n  t h i s  c a r e  we a r e  no t  e n t i t l e d  t o  look a t  t h e  
c o n t r a c t .  I t  i s  r e f e r r e d  t o  g e n e r a l l y  i n  t h e  
r e c i t a l  and I do n o t  t h i n k  i t  would make any d i f f e r e n c e  
i f  it hzd been r e f e r r e d  t o  g e n e r a l l y  i n  t h e  award 
o r  i n  m a t t e r s  i n t r o d u c t o r y  t o  t h e  f i n d i n g  which was 
no t  i n  form a r e z i t a l .  " 

..3omer, L.J.  s a i d  a t  pp. 4.29, 4.30 : 

" I am q u i t e  s a t i s f i e d ,  i n  view o f  t h e  obse rva t ione  
of t h e  Pr ivy  Counci l  and o f  Lord ? u s s e l l  of  Killowen 
and Lord Wright i n  t h e  louse o f  Lords i n  t h e  t w o  c a s e s  
t o  which my Lord has r e f e r r e d ,  t h a t  where you merely have 
i n  a r e c i t a l  t o  an award, a s  h e r e ,  a  r e f e r e n c e  i n  g e n e r a l  
terms t o  a document, then  t h e  Court i s  no t  e n t i t l e d  t o  
look a t  t h e  document i t s e l f  upon an a p p l i c a t i o n  t o  s e t  
as ids  t h e  award a s  be ing  bad i n  law on t h e  f a c e  of  i t .  " 

I n  -. M i l s  ~ e i m e  A k t  . v.  G,-.P.erel & Co. Ltd.  (1959) 2 L1.L. Xep. 292 

a t  p .  295 KcMair, J. s a i d  : 

'I I t h i n k  i t  i , c  c l e a r ,  on t h e  a u t h o r i t y  o f  t h e  
d e c i s i o n  of  t h e  Court o f  Appeal i n  D .S. " l a i b e r  
and Co. Ltd .  v .  Leopold Newborne (London) Ltd.  
( sup ra )  t h a t  t h e  mere f a c t  t h a t  t h e  c o n t r a c t  i e  
r e f e r r e d  t o  i n  t h e  award, e ~ p e c i a l l y  i f  i t  i~ 
r e f e r r e d  t o  i n  a r e c i t a l  t o  an award,  doe^ n o t  
make t h a t  c o n t r a z t  a document which i s  inco rpo ra t ed  
i n  t h e  award r o  t h a t  t h e  Court can look a t  i t  f o r  
t h e  purposes o f  s ee ing  whether t h e r e  i e  an e r r o r  o f  
law. " 

For t h e  above reasons:, and r e l y i n g  on t h z  a u t h o r i t i e s  c i t e d ,  I 

r u l e d  t h a t  t h e  Coopers and Lybrand r e p o r t  was no t  i nco rpo ra t ed  

i n  t h e  award and could no t  be  looked a t  i n  support  of  t h e  a l l e g a t i o n  

of e r r o r  on t h e  f a c e  of  t h e  award. Subjec t  t o  t h i s ,  l e a v e  t o  

amend t h e  motion was g ran ted .  

I next  hrd t o  dec ide ,  2 s  a p re l imina ry  i s s u e ,  whether t h e  

a l l e g a t i o n s  o f  misconduct contained i n  t h e  motion were such a s  t o  

a l l ow t h e  Claimants ,  i n  suppor t  o f  t h e  z l l e g a t i o n s ,  t o  r e f e r  t o  

a f f i d a v i t  evidence and t o  documents, i nc lud ing  t h e  Coopers and 

Lybrand r e p o r t ,  which wc-.:re no t  in-o.rporatec? i n  the sward, ""hi:: 
/ ..... 0 



\ 

1- - 7 1  - 
i s s u e  a r o s e  on an a p p l i c a t i o n  made by t h e  .iespondent t o  s t r i k e  o u t  

p a r t s  of  a f f i d a v i t s  f i l e d  by t h e  3la imants  i n  suppor t  o f  t h e  

motion which showed t h a t  i t  war: in tended t o  r e f e r  t o  such evidence 

and documents . 
Para.  ( i v )  of  t h e  p a r t i c u l a r s  of t h e  grounds i n  suppor t  

of  t h e  motion mzde no express: aa.llecjztion of  misconduct. It  

a l l e g e d  t h a t  t h e  award wae ei-roneous and/or c o n t r a d i c t o r y  and/or 

u n c e r t a i n  and gave d e t a i l r  of t h e  a l l e g a t i o n s .  Learned counse l  

f o r  t h e  Claimants ,  however, prepared a summary o f  t h e  con ten t ions  

o f  misconduct t o  be  made i n  support  o f  t h e  motion and i n  r e s p e c t  

of p a r a .  ( i v )  t h e  summary showed t h a t  it was in tended  t o  contend 

t h a t  t h e  a r b i t r a t o r  mioconducted himself  i n  making a g r o s s  e r r o r  

i n  c a l c u l a t i n g  h i s  award; a l t e r n e t i v e l y ,  i n  making an award 

c a l c u l a t e d  i n  a manner which con t sad ic t ed  t h e  b a s i s  upon which 

he found t h e  award should be c a l c u l a t e d .  :?eference has a l r e a d y  

been made t o  t h e  a l l l .gat ion of  misconduct i n  p a r z .  ( v i )  . The 

summary showed t h e  n s t u r e  o f  misconduct i n  t h i s  paragraph t o  

( a )  i n  f a i l i n g  t o  make an award on t h e  b a s i s  of 
quantum meru i t  a l though  he had exp rezs ly  
found t h a t  t h e  Claimants were e n t i t l e d  t o  
such  an award ; 

) i n  d i s r e g a r d i n g  admissions made by Sespondent 's  
counse l  i n  t h e  cou r se  o f  h i s  c l o s i n g  address ;  

(c) i n  making an award s a i d  t o  b e  on t h e  b a s i s  o f  
quantum merui t  which conta ined  no sum i n  r e s p e c t  
of  p r o f i t ,  a l t e r n a t i v e l y ,  a  s.um g r o s s l y  
i n c o n s i s t e n t  w i th  t h a t  i n  ano the r  p z r t  o f  h i s  
award on a s i m i l a r  b a s i s ;  and 

(d)  i n  a w ~ r d i n g  a sum which included a c l a im  abandoned 
by t h e  Claimants but which d i s r ega rded  c la ims  
admit ted by t h e  Respondent. 

Para .  ( v i i i )  a l l e g e d  e r r o r  and/or misconduct i n  r e s p e c t  of a 

f i n d i n g  by t h e  a r b i t r a t o r  which wae s?.id t o  be  c o n t r a r y  t o  t h e  

weight of  t h e  evidence and/or un.reasonable o r  pe rve r se .  I n  t h e  

summary, t h e  con ten t ion  t o  b e  put  forward was t h a t  t ,he f i n d i n g  



r e f e r r e d  t o  i n  p a r a .  ( v i i i )  amounted t o  misconduct  becau:.e : 

(i) it was c o n t r a r y  t o  t h e  ~\ubmis.cion: o f  b o t h  
p a r t i e s  ; 

(ii) t h e  ~ r b i t r ~ ~ t o r  ignored  t h e  f a c t  t h ? t  t h e  
* l e ~ p o n d e n t  based it: defence  i n  s c e r t s i n  
way (which wa: . t z t e d )  ; 

(iii) t h e  a r b i t  r z  t o r  d i s  regarded u n c o n t r a d i c t e d  ev i -  
dence ; 

( i v )  h e  d i s r e g l r d e d  admi. z ions  by t h e  iespondent  ' E. 
witnesf  ; and 

(v)  h i s  f i n d i n g  c o n t r a d i c t e d  his; own f i n d i n g  on 
a n o t h e r  is?  ue  (which Wac: F t a t e d )  , 

I n  - Jamer _ L a i s  . ._ ,son and -o., Ltd . ._v Ear  t s h e s p  Dried  --- --- -- --. - ----.- .- 

F r u i t  ---- Co. (1961) 1 L1.L. ;ep. 142,  a t  p .  145,  Ashworth, J. s a i d :  

" I am q u i t e  s a t i ~ f i e d  ........... t h a t ,  i f  t h e  ground 
on which a p a r t y  r e e k s  t o  c e t  a s i d e  an award i r  
t h a t  t h e r e  i s  a n  e r s o r  o f  law on t h e  f a c e  o f  i t ,  t h a t  
p a r t y  i s  by law l i m i t e d  i n  h i e  a d d r e s s  t o  t h e  Cour t  
t o  t h e  award i t s e l f  and such  documente a s  a r e  
i n c o r p o r a t e d  i n  t h a t  zward. 

On t h e  o t h e r  hand,  i n  c a r e r  o f  mi tconduc t ,  o r ,  a s  1 
t h i n k ,  i n  cases. a l l e g i n g  want o f  i u r i s d i c t i o n ,  t h e  
p a r t y  c h a l l e n g i n g  t h e  award has  a wider  f i e l d  o v e r  
whi-h he mzy roam. " 

T h i s  s t a t e m e n t  w a s  r e l i e d  on by t h e  Cla imants  f o r  t h e  rubmir ,cion 

t h a t  ev idence  ex t raneous  t o  an  award and i n c o r p o r a t e d  documentr 

i s  a d m i s s i b l e  i n  proof  o f  a n  a l l e g a t i o n  o f  misconduct ,  For t h e  

Qespondent  it was contended t h s t  t h e  ~ t a t e m e n t  was an o b i t e r  

d ic tum and,  i n  any e v e n t ,  i s  no t  as  wide i n  i t c  a p p l i c a t i o n  ar wzc - 
contended f o r  t h e  Cla imants .  I a g r e e  th.:t t h e  p a r t  o f  t h e  

s t a t e m e n t  r e l i e d  on by  t h e  Claimzmts waFm, s t r i c t l y ,  an o b i t e r  

d ic tum b u t  I t h i n k  t h a t  it a c c u r a t e l y  expresFSep t h e  p r i n c i p l e  - .- - 
a p p l i c c b l e  t o ,  what1 s h a l l  c a l l ,  genmine caeec  o f  mirconduct  , 

( ~ e e  i\!jeyer v Leans2 (1958) 2 Q .F .  371 a t  p .  383) . It seems* t o  m e  

t h a t  most o f  t h e  m a t t e r s  which can p r c p e r l y  b e  regarded  aF 

misconduct  i n  an z r b i t r a t o r  can u s u a l l y  o n l y  b e  prove? by ev idence  

e x t r i n s i c  t o  t h e  award. 



It  was contended by lea rned  counse l  f o r  t h e  Rerpondent 

t h a t  t h e  ma t t e r s  p a r t i c u l a r i z e d  above, which were a l l e g e d  by t h e  

Claimants t o  be misconduct by t h e  a r b i t r a t o r ,  do n o t ,  on t h e  

a u t h o r i t i e s ,  c o n s t i t u t e  m i ~ c o n d u c t  ruch a s  w i l l  a l l ow  evidence 

ex t raneous  t o  t h e  award t o  be admit ted i n   upp port of them. A 

number of z u t h o r i t i e s  were r e l i e d  on i n    up port c f  t h i t ,  con ten t ion .  

Xeference was made f i r ~ , t  of a l l ,  t o  t h e  s ta tement  i n  ? u ~ ~ e l l  on 

A r b i t r a t i o n  ( l e t h  edn.)  p. 391 t h a t :  

" It  i s  no t  misconduct on t h e  p a r t  of an e r b i t r a t o r  
t o  come t o  an erronsous  d e c i s i o n ,  whether hi3 e r r o r  
i~ one of  f a c t  o r  law, and whether o r  no t  h i s  
f i n d i n g s  o f  f a c t  a r e  : upported by evidence.  " 

Then a number of  c a r e s  were r e f e r r e d  t o  i n  o r d e r  t o  rhow t h c  way 

i n  which t h e  'Zourtz h ~ v e  d e a l t  w i t h  e i m i l a r  ~ l l e g a t i c n ~  made t o  

impugn t h e   award^ of  a r b i t r a t o r s .  

13 L1.L. !cep. 519, a t  p. 524,, Atkin ,  L.,T. s a i d  : 

" It  i s  no ground f o r  coming t o  a conc lus ion  on an 
award t h a t  t h e  f a c t s  a r e  wrongly found, The f a c t s  
have g o t  t o  be t r e a t e d  aE: found . . . . , . , , . , , Nor i s  i t  
a ground f o r  s e t t i n g  a s i d e  an .ziward t h z t  t h e  conc lus ion  
i s  wrong i n  f a c t .  Nor i s  i t  even a ground f o r  s e t t i n g  
a s i d e  an awnrd t h a t  t h e r e  i s  no evidence on which t h e  
f a c t s  could be  found, because t h a t  would be mere e r r o r  
i n  law, and i t  i s  no t  misconduct t o  come t o  a wrong 
conc lus ion  i n  law and would he  no ground f o r  r u l i n g  
a s i d e  t h e  award u n l e ~ s  t h e  e r r o r  i n  law appeared on t h e  
f a c e  of i t .  " 

P r o v i n c i a l  I n s ,  Co, L td ,  (1957) 1 L1. L. I n  1R.L '-lartlel,-L_td,.."v ,-- -.- .,-.--- 

Xep. 1 2 2 ,  a motion was brought t o  s e t  a s i d e  an award f o r  misconduct 

i n  t h a t  : 

( a )  t h e  a r b i t r a t o r  f a i l e d  p rope r ly  t o  i n t e r p r e t  t h e  
law, a s  l a i d  down i n  a c a r e  c i t e d ,  t o  t h e  f a c t s  
of  t h e  c la im as given i n  evidence;  

(b )  t h e r e  was no evidence on which having regard  t c  t h ~  
law oo l a i d  down t h e  a r b i t r a t o r  could f i n d  t h a t  
t h e  Claimantz d id  no t  t a k e  reasonzble  ~ t e p ~  t o  
prevent  zcc iden t s ;  and 

( c )  t h e  a r b i t r a t o r  rnisdirected himself  and f a i l e d  
p rope r ly  t o  i n t e r p r e t  an3 apply  t h e  law. 



Lord Goddard, 3.J., h e l d  t h e  motion t o  b e  mieconceived and 

d i smi s sed  it. I n  ~ p i t e  o f  t h e  f a c t  that t h e  a1legat ion .c  were 

a l l e g e d  t o  b e  misconduct ,  Lord Goddr.rd $ . ? id  t h a t  he  had no 

j u r i s d i c t i o n  t o  go i n t o  t h e  f a c t s  and could  n o t  look  z t  an  

a f f i d a v i t  ae  t o  f a c t s  which counse l  s a i d  he  had,  9 e   aid t h a t  

he  cou ld  n o t  go i n t o  t h e  m a t t e r  a t  : : i l l ,  t h a t  he  had no f inding: .  o f  

f a c t  a.nd t h a t  t h e  award " i s  p e r f e c t l y  c l e a n . "  I t  f~eems! t h a t  t h e  

o n l y  r ea sonab l e  conc lu s ion  from Lord Goddard 's  approach was t h a t  

t h e  matterf.: a l l e g e d  were no t  p r o p e r l y  m a t t e r s  o f  misconduct  b u t  

were ::uch a s  cou ld  o n l y  a v a i l  t h e  c l a iman t s  i f  t h e y  appeared  on 

t h e  f a c e  o f  t h e  award. 

I n  O l e i f i c i o  Zuzchi  S.P.A. v Nor tharn  S a l e s .  L td .  (1965) --...-- .- --~----""-. .~ - -  ..-... -.-,.-.. -- ...---,.-.-.-- "- 

2 L1.L. ,:lep. 496 t h e  motion t o  set  a s i d e  t h e  award a l l e g e d  m i s -  

conduct  cn  t h e  grounds t h a t  t h e  awsrd con t a ined  on i t s  f a c e  in -  

consistencies, c o n t r a d i c t i o n s  and e r r o r s  o f  f a c t  on m a t e r i a l  i:.eues:. , 

t h a t  t h e  Foard of  Appeal misconceived t h e  n a t u r e  o f  t h e  c o n t e n t i o n s  

i n  t h e  a r b i t r a t i o n  and wrongly decided t h e  na . tu re  o f  t h a t  which 

was n o t  r e f e r r e d  t o  them and f a i l e d  t o  d e c i d e  t h e  n a t u r e  o f  t h a t  

which wa.e r e f e r r e d  t o  them; and t h a t  c e r t a i n  f indingc* w e r e  

p e r v e r s e  ia t h a t  no w i tneeee s  were c a l l e d  and no ev idence  was 

t ende red  on a m a t e r i a l  a s p e c t  o f  t h e  c a r e .  It  ws.s r :ubmit ted 

t h a t  t h e  motion t o  se t  a:.ide f a i l e d  -- i n  l i m i n e ,  -----.. wi thou t  any 

c o n s i d e r a t i o n  o f  t h e  merits o f  t h e   point^ taken  i n  t h e  grounde,  

having r e g a r d  t o  t h e   decision^ o f  t h e   court^ on t h e  meaning c f  

misconduct  i n  r e l a t i o n  t o  an a r b i t r a t o r .  lv~cNair ,  J, a f t e r  

c i t i n g  t h e  G i l l e s p i e  P r s .  c a s e  ( sup ra )  and T e r c o n ~ ,  Ltd .  v  

Stevenage D e v e l o p m e ~ t - _ ~ ~ ~ o ~ a t i o n  (1965) 1 .Q .F . 37, r a i d  a t  -- 

" The conc lu s ions  I have reached on t h e ~ e  judgmente 
and c e r t a i n  c t h e r s  I was r e f e r r e d  t o  i n  t h e  c o u r r e  
o f  t h e  argument may b e  ~ummarieed a s  f o l l owr  : 



(1) t h e  q u e s t i o n  whether t h e r e  was evidence t o  
suppor t  a p a r t i c u l a r  f i n d i n g  can p rope r ly  b e  
r a i s e d  i n  t h e  form of a  s p e c i a l  c a s e  r a i s i n g  t h a t  
a s  a  q u e s t i o n  of  law ............. and 

it i s  never  p o s s i b l e  t o  s e t  a s i d e  an award 
merely because t h e r e  was no evidence suppor t ing  
a  p a r t i c u l a r  f i n d i n g ,  u n l e s s  it appears  from 
t h e  award i t s e l f  t h z t  t h e r e  was no evidence t o  
suppor t  t h e  f i n d i n g ;  t h i r d l y ,  s u b j e c t  t h e r e t o ,  
t h e  f i nd ingz  of t h e  a r b i t r a t o r  a r e  f i n a l ,  and 
it  i s  of  no a v a i l  t o  s t a t e  on t h e  grounds f o r  
s e t t i n g  a s i d e  t h e  award t h a t  t h e  f i nd ings  were 
e r roneous .  " 

The l ea rned  judge s a i d  f u r t h e r ,  on p .  5 2 2  : 

" Mow, admi t t ed ly ,  i t  i s  misconduct f o r  an a r b i t r a t o r  
t o  f a i l  t o  dec ide  i s s u e s  i n  t h e  s ense  o f  c la ims which 
have been submi t ted  t o  him o r  t o  dec ide  an i s s u e  i n  
t h e  s ense  of a c l a im  which has n o t  been submit ted tc  
him, b u t ,  a s  I s e e  i t ,  it cannot be  misconduct f o r  
an a r b i t r a t o r  t o  wrongly dec ide  o r  wrongly t o  s t a t e  
a con ten t ion  o r  way i n  which a  c l a im  i s  put  because 
t h a t  i s  n o t  t h e  i s s u e  which i s  r e f e r r e d  t o .  I' 

F u r t h e r ,  on t h e  same page,  he  s a i d  : 

" The .remaining q u e s t i o n  on whether t h e  motion f a i l s  - i n  
l i m i n e  i s  whether i t  is  a ground f o r  s e t t i n g  as ide .  an - - .- 
award on t h e  ground of  misconduct t h a t  t h e  award 
con ta ins  i n c o n s i s t e n c i e s  and c o n t r a d i c t i o n s .  " 

A f t e r  r e f e r r i n g  t o  Halsbury ' s  Laws o f  England, Vol. 2 ,  a t  p. 5 6 ,  

t o  which he was r e f e r r e d ,  and t o  -.-.-..-*--- A m e s  v  Milward, (1818) 8 Taunt .  637 

t h e  1ea.rned judge concluded : 

" It may w e l l  b e  t h e  f a c t  t h a t  i f  t h e  o p e r a t i v e  
p a r t  con ta ins  i n c o n s i s t e n c i e s  ........... then  it 
might b e  s e t  a s i d e  merely on t h a t  ground. Put 
t h a t  i s  very f a r  from say ing  t h a t  you can s e t  a s i d e  
an award i n  t h e  form of  a  s p e c i a l  c a s e  l i k e  t h i s  
merely because you can f i n d  some c o n t r a d i c t i o n s  o r  
even i n c o n s i s t e n c i e s  i n  c e r t a i n  p a r t s  of  t h e  award, 
c o n s i s t i n g  p z r t l y  of f i n d i n g s  and p a r t l y  of  n a r r a t i v e .  
Accordingly,  i n  my judgment, t h i s  motion does ,  i n  
f a c t ,  f a i l  i n  l i rnine.  -- " 

Learned counse l  f o r  t h e  iespondent r e f e r r e d  t o  a s t a t emen t  

i n  Halsbury'  s Laws of  England (4 th  edn. ) , Vol. 2 p. 330, p a r a .  

622, which c o n t r a d i c t e d  h e r  con ten t ion ,  That paragraph d e a l s  w i t h  

t h e  m a t t e r s  which c o n s t i t u t e  miscunduct ,  It beg ins  by s t a t i n g  

t h a t  i t  is  d i f f i c u l t  t o  g i v e  an exhaus t ive  d e f i n i t i o n  of  what may 

amount t o  misconduct on t h e  p a r t  of an a r b i t r a t o r  o r  umpire. It 
,' . . C . .", 



C ' then s t a t e s  t h a t  t h e  express ion  i s  o f  wide import  and goes on t o  

g i v e  examples. It s t a t e s  t k t  misconduct occurs  " i f  t h e  award i s  

i n c o n s i s t e n t ,  o r  i s  u n c e r t a i n  o r  ambiguous, o r  even i f  t h e r e  i s  soc;? 

mis take  o f  f a c t ,  a l though  i n  t h a t  ca se  t h e  mis take must be  e i t h e r  

admi t ted  o r  a t  l e a s t  c l e a r  beyond any reasonable  doubt." Seve ra l  

ca ses  were r e f e r r e d  t o  i n  t h e  foo tno te s  i n  suppor t  o f  t h i s  s t a t e m e z t .  

It was submi t ted  f o r  t h e  Respondent t h a t  t h e  s ta tement  i s  i n c o r r e c t  

aad is  n o t  suppor ted  by t h e  a u t h o r i t i e s  c i t e d .  Learned counse l  

r e f e r r e d  t o  each o f  t h e  ca ses  c i t e d ,  i n  t u r n ,  t o  b e a r  o u t  t h i s  

submiss ion.  None supported t h e  s ta tement  t h a t  i ncons i s t ency  o r  

u n c e r t a i n t y  i n  an award i s  misconduct. On t h e  c o n t r a r y ,  t h e y  

suppor ted  t h e  Respondent 's  con ten t ion  t h a t  t h e s e  a r e  m a t t e r s  whic ' .~ 

must b e  shown on t h e  f a c e  o f  awarde. I s h a l l  d e a l  1-ater  w i t h  

mis takes  o f  f a c t  which a r e  "admit ted o r  a t  l e a s t  c l e a r  beyond any 

reasonable  doubt ." 
It was po in ted  o u t  by l ea rned  counse l  f o r  t h e  Claimants 

t h a t  t h e  s ta tement  i n  Halsbury 's  Laws of  England r e f e r r e d  t o  above 

has s t o c d  a s  t h e  law o f  England s i n c e  1907 a s  s i m i l a r  s t a t emen t s  

appear  i n  t h e  l s t ,  2nd and 3rd e d i t i o n s  o f  t h a t  work. I was a l s o  

r e f e r r e d  t o  t h e  names o f  t h e  d i s t i n g u i s h e d  c o n t r i b u t o r s  o f  t h e  

m a t e r i a l  r e l a t i n g  t o  a r b i t r a t i o n  i n  t h e  e d i t i o n s  i n  which t h e  

s t a t emen t  appear .  The s ta tement  i n  each e d i t i o n  i s  obv ious ly  based 

on t h e  c a s e s  c i t e d  and,  w i th  t h e  g r e a t e s t  p o s s i b l e  r e s p e c t  t o  t h e  

d i s t i n g u i s h e d  c o n t r i b u t o r s  and t h e  a n t i q u i t y  o f  t h e  s t a t emen t ,  I P - .  

bound t o  ag ree  t h a t  t h o s e  ca ses  do no t  t r e a t  i n c o n s i s t e n c i e s  and 

u n c e r t a i n t i e s  as misconduct. .Russell  on A r b i t r a t i o n  does n o t  

t r e a t  them as examples of  mirconduct. - Marqulies .. - Pros .  ------ Ltd.  --- v 

~ a f n i s  Thomaides & Coo (u.K.) , Ltd.  (1958) 1 A l l  E.  3. 777 i s  one o f  the --*. - - --- - 
c a s e s  c i t e d  i n  ~ a l s b u r y ' s  i n  r e s p e c t  o f  u n c e r t a i n t y  i n  an award. 

I n  t h a t  c a s e  Diplock, J. had t h e  choice  o f  p l ac ing  u n c e r t a i n t y  i n  the 

award, which he  found t o  b e  e s t a b l i s h e d ,  i n  t h e  ca t ego ry  o f  m i s -  

conduc t ,  be ing  one c f  t h e  grounds f o r  r e m i t t i n g  an award. In~i- ,? .aC 
/ ....- . 



C he  p l aced  i t  i n  t h e  c a t e g o r y  t h a t  t h e  award was bad on i t s  f a c e ,  

a n o t h e r  ground f o r  r emi s s ion ,  which i s  t h e  c a t e g o r y  i n t o  which t h e  

Respondent contends  i t  p r o p e r l y  f a l l s .  It i s ,  pz rhaps ,  o f  some 
o f  

i n t e r e s t  t o  obse rve  t h a t  i n  t h e  5 econd e d i t i o n  / ~ a l s b u r y '  s Laws o f  

England, Vol. 1, p a r a .  1133 and t h e  t h i r d  e d i t i o n ,  Vol. 2 ,  p a r a .  

126,  an  award which " i s  on i t s  f a c e  e r roneous  i n  m a t t e r  o f  law" 

i s  i nc luded  a s  an  i n s t a n c e  i n  which misconduct o c c u r s .  T h i s  

c a t e g o r y  i s ,  however, omi t t ed  from t h e  4 t h  e d i t i o n .  

It was submi t t ed  f o r  t h e   claimant^ t h a t  t h e  r e a son  v~hy 

i n  t h e  : e v e n 1  c a s e s  r e f e r r e d  t o  i n  d a l ~ b u r y ' s  Laws o f  England 

"misconduct"  i s  n o t  used i n  r e f e r e n c e  t o  t h e  a l l e g a t i o n s  i s  t h a t  

an  award is se t  a ~ i d e  pursuan t  t o  t h e  power g iven  t o  t h e  Cour t  

i n  t h e  ~ t a t u t e s .  These s t c t u t e s ,  i t  was s a i d ,  e x p r e s s  what was 

t h e  common law. I f  t h e  Cour t  dec ide s  t o  s e t  an award a s i d e  i n  

a case which  doe^! n o t  concern  improper procurement o f  t h e  

a r b i t r a t i o n  o r  t h e  award, it must f o l l ow ,  i t  was. a rgued ,  t h a t  

t h e  Cour t  f i n d s  t h a t  t h e  f a c t s  shown amount t o  mieconduct .  Thak 

w i l l  b e  s o ,  i t  was s a i d ,  whether  t h e  Court  s ays  s o  o r  n o t .  

l e f e r ence  w a s  made t o  t h e  p r o v i s i o n s  o f  s .  12 (2)  o f  t h e  (~amaic.7-2) 

A r b i t r a t i o n  A c t  (passed i n  1900) which a r e ,  i n  t e r m s ,  i d e n t i c a l  

t o  t h o s e  of  s . 11 (2)  o f  t h e  (U.K.) A r b i t r a t i o n  A c t  o f  1889. 

These p r o v i s i o n s  a r e  a s  f o l l ows  : 

" Where an a r b i t r a t o r  o r  umpire hac misconducted 
h i m s e l f ,  o r  an  a r b i t r a t i o n  o r  award has  been 
improper ly  p rocured ,  t h z  Court  may set  t h e  
award a s i d e .  " 

Thi:: submiss ion o f  t h e  Cla imants  i s  h i s t o r i c a l l y  

i n c o r r e c t .  t h a t  t h e  o n l y  ground,  a p a r t  from improyn- 

procurement,  upon which an  award can  be  set  a s i d e  i s  misconduct  

o f  t h e  a r b i t r a t o r  and t h a t  t h e  power t o  do so  i s  now e x c l u s i v e l y  

s t a t u t o r y .  The h i s t o r i c a l  development o f  t h e  power as  s e e n  i n  

t h e  c a s e s  shows t h a t  t h e  submiss ion i s  n o t  c o r r e c t .  Pa rke r ,  L .  J. 

d e a l t  w i t h  i t  i n  Meyer v Leanse ( sup ra )  when, a t  p .  380, he  sa id :  



" Accordingly,  I pass  t o  t h e  f i r s t ,  ,3nd t h e  more 
i n t e r e ~ t i n g ,  I t h i n k ,  o f  t h e  p o i n t r  involved ,  
namely, whether t h e  county cou r t  judge under t h e  
s e c t i o n  hzs a  wider  d i e c r e t i o n  than  has t h e  Yigh 
Court i n  regard  t o  t h e  s e t t i n g  a s i d e  c f  an award 
such as t h i s .  A s  I have a l r c s d y  s a i d ,  t h i s  power 
t o  s e t  a s i d e  f i r s t  appeared i n  t h e  Act of  1846 and 
i n  s u b s t a n t i a l l y  t h e  same form. A t  t h a t  t ime t h e  
p o s i t i o n  of t h e  h igher  cou r t e  i n  regard t o  awards 
was, I t h i n k ,  t h i s .  The on ly  s t a t u t o r y  power t o  
s e t  a s i d e  w a s  t o  be found i n  t h e  A r b i t r a t i o n  Act 
o f  1698 i n  t h e s e  terms: "And be  it  f u r t h e r  enac ted  by 
t h e  a u t h o r i t y  z f o r e s a i d  t h a t  any a r b i t r a t i o n  o r  
umpirage procured by c o r r u p t i o n  o r  undue means s h a l l  
b e  judged and eeteemed void and o f  none e f f e c t ,  end 
acco rd ing ly  be  s e t  a s i d e  by  any cou r t  o f  l a w  o r  e q u i t y .  " 
A t  t h e  same t ime t h e  cou r t  had always exe rc i sed  i t e  
i n h e r e n t  j u r i s d i c t i o n  a t  common law t o  s e t  a s i d e  en 
award f o r  misconduct. That  i n h s r e n t  power was made 
s t a t u t o r y  i n  t h e  A r b i t r c t i o n  A c t  o f  1889, and i n  
1802, as t h e  county c o u r t  judge p o i n t s  o u t ,  i n  
Kent v  E l s t a b  ( (1802)  3 East  l a ) ,  t h e  Court a s s e r t e d  
power t o  s e t  a s i d e  wards  f o r  e r r o r s  of  law. " 

A s  I unders tand t h i s  passage ,  i n  1846, a p a r t  from t h e  r t a t u t o r y  

power t o  s e t  a s i d e  conta ined  i n  t h e  A c t  of 1698, t h e  c o u r t s  

exe rc i sed  an i n h e r e n t  j u r i s d i c t i o n  t o  s e t  a s i d e  an award on two 

s e p a r a t e  grounds,  v i z .  ( a )  misconduct; and (b)  e r r o r s  o f  law. 

That  t h e  ground of  e r r o r  of law i s  a s e p a r a t e  and d i s t i n c t  ground 

f o r  s e t t i n g  a s i d e  an award from t h a t  o f  misconduct i e  made c l e a r  

i n  o t h e r  c a s e s .  I n  - ~od*cnrjon -.. v  .-- Fqrn ie  -- - -  (1857) 3 C.B. ( N . S , )  189,  

a t  p .  202, Will iams,  J. s a i d  : 

" Many cases  have f u l l y  e s  t a b l i ~ h e d  t h a t  p o s i t i o n ,  
where award: have been a t tempted t o  be s e t  a s i d e  
on t h e  ground of  t h e  admission o f  an incompetent 
w i tnes s  o r  t h e  r e j e c t i o n  o f  a  competent one.  The 
Court has i n v a r i a b l y  met t h o s e  a p p l i c a t i o n s  by say ing ,  
"You have c o n b t i t u t e d  your own t r i b u n a l ;  you a r e  
bound by  i t s  d e c i s i o n " .  The on ly  except ions  t o  t h a t  
r u l e ,  a r e ,  c a se s  where t h e  award i s  t h e  r e c u l t  of  
c o r r u p t i o n  o r  f r a u d ,  - and --- one . - - o t h e r ,  .- ..- which, though i t  
i s  t o  b e  r e g r e t t e d ,  is  now, I t h i n k ,  f i r m l y  e s t a b l i s h e d ,  
v i ~ . ,  where t h e  ques t ion  ~ f  l a w  n e c e s s a r i l y  a r i s e s  on 
t h e  f a c e  o f  t h e  award, o r  upon come Paper accompanying 
and forming p a r t  of t h e  z~ward. " 

(The unde r l i n ing  i s  mine ) .  Presumably, c o r r u p t i c n  o r  f r aud  t h e r e  

i s  what Perker ,  L . J .  r e f e r r e d  t o  a n  " m i ~ c o n d u c t "  . W i l l e s ,  J . ,  

i n  t h e  same c a s e  s a i d ,  &t p. 205 : I 



" It i s  q u i t e  c l e a r ,  t h a t ,  b s f ~ r e  t h e  p a s s i n g  of  
t h e  las t  Common Law Proceduire A c t ,  t h e  c o u r t  cou ld  n o t ,  
a s  a g e n e r a l  r u l e ,  i n t e r f e r e  w i t h  t h e  d i s c r e t i o n  o f  
an a r b i t r a t o r .  An excep t i on  had been i n t roduced  i n  
t h e  c a s e  o f  a mis take  o f  law appa ren t  on t h e  f a c e  o f  
t h e  award. " 

I n  8 v &.q.h,u-mbe-~ land-_Cornpen sat &L?~-,A=L.-T~ ibunc7 1 . Ex p a r t  - e 

Shaw, (1951) 1 K.B. 711, Lord Goddzrd, C.J. i n  t h e  ~ i v i s i o n a l  - 
Cour t ,  r e f e r r e d ,  a t  p .  716, to  a passage  i n  t h e  iudgment o f  Lord 

Greene,  M. 3.  i n  ---- ?acecourse.-Bet_tifiq -- Contorol -goagd_ v Sec re t a r= f  - -- . - 

S t a t e  - f o r  ----- A i r  (1944) Ch. 114. i n  which Lord Greene s t a t e d  t o  be 

"unques t i onab ly  c o r r e c t "  t h e  p r o p o s i t i o n  t h a t  " t h e  j u r i s d i c t i o n  

t o  set  a s i d e  t h e  award o f  an a r b i t r a t o r  f o r  e r r o r  o f  law 

app2ar ing  on  t h e  f a c e  i s  one  t h a t  e x i s t s  a t  common law independent-  

l y  o f  t h e  A r b i t r a t i o n   act^". When t h e  former cese went on 

a p p e a l  ( v i d e  (1952) 1. K.16.  3 3 8 ) ,  Denning, L.J .  pu t  t h e  ma. t ter  

under  d i s c u s s i o n  h e r e  ve ry  c l e a r l y  when he  s a i d ,  a t  p. 351  : 

" I f  t h e  award was made a r u l e  o f  c o u r t ,  a motion 
cou ld  b e  made t o  t h e  c o u r t  t o  s e t  it z s i d e  f o r  
misconduct  o f  t h e  a r b i t r a t o r  on t h e  ground t h a t  
i t  was p rocured  by c c r r u p t i o n  o r  o t h e r  undue means: 
see 9 and 10 W i l l .  3 ,  c .15.  A t  one  t i m e  an award 
cou ld  n o t  b e  u p s e t  on t h e  ground of  e r r o r  c f  law 
b y  t h e  a r b i t r a t o r ,  because  t h a t  cou ld  n o t  b e  s a i d  
t o  b e  misconduct  o r  undue means ; b u t  u l t i m a t e l y  
i t  was h e l d  i n  Kent v .  E l s t o b  t h ? t  an  award c o u l d  - 
b e  se t  a s i d e  f o r  e r r o r  o f  law on t h e  f a c e  o f  it. 
T h i s  was r e g r e t t e d  by  Wi l l i ams ,  J. i n  Bodqkinson_ --- 
v.  F e r n i e ,  b u t  i s  now w e l l  e s t a b l i s h e d .  " 

I n  R u s s e l l  on A r b i t r a t i o n  (18 th  edn.)  , t h e  l e a r n e d  

a u t h o r ,  having r e f e r r e d  t o  t h e  s t a t u t o r y  power t o  set  z s i d e  a n  

award,  s a y s ,  a t  p.  349: 

" The c o u r t  has  f u r t h e r  an i n h e r e n t  power t o  s e t  
a s i d e  an award which i s  bad on i t s  f a c e  : e i t h e r  
as i n v o l v i n g  an  appa ren t  e r r o r  i n  f a c t  o r  law, 
o r  z s  n o t  ccmplying w i t h  t h e  requ i rements  o f  
f i n a l i t y  and c e r t a i n t y .  " 

That  e r r o r  o f  law o r  f a c t  on t h e  f a c e  o f  an  award 

i s  a ground f o r  s e t t i n g  t h e  award a s i d e ,  s e p a r z t e  and d i s t i n c t  

from t h e  s t a t u t o r y  ground o f  misconduct ,  and has  been s o  

recogn ized  s i n c e  t h o  d e c i s i o n  i n  -- Kent . . ..,-- v --- E l s t 3 b  -- ( s u p r a ) ,  i s  c l e a r  
/ " 0 " .  



beyond doubt.  There a r e  numerous ca ses  i n  t h e  books i n  which 

a p p l i c a t i o n s  have been made t o  s e t  a s i d e  o r  remi t  awards on t h i s  

ground. Indeed,  t h e  ve ry  motion i n  t h i s  c a s e  recognises  it 2s 

a ground s e p a r a t e  from t h e  s t a t u t o r y  ground of  misconduct by 

s t a t i n g  t h a t  t h e  grounds of  t h e  appl ica t ic jn  " a r e  t h a t  by reasun  

o f  t h e  ma t t e r s  h e r e i n a f t e r  s e t  o u t  : 

( a )  The s a i d  award i s  upon i t s  f a c e  erroneous u n c e r t a i n  
and/or c o n t r a d i c t o r y ;  and/or 

(b)  The s a i d  A r b i t r a t o r  misconducted h imse l f .  " 

The reason g iven  by counsel  f o r  t h e  Cleimants why i n  t h e  c z s e s  

r e f e r r e d  t o  i n . H a l s b u r y l s  Laws of England "misccnduct" i s  no t  

used i s ,  t h e r e f o r e ,  n o t  a v a l i d  reason ,  The v a s t  m a j o r i t y  of 

t h o s e  ca.ses show t h a t  t h e  r e l e v a n t  a l l e g a t i o n s  were d e a l t  w i t h  

by t h e  c o u r t s  on t h e  b a s i s  t h a t  t hey  f a i l e d  un le s s  t h e  a l l e g e d  

i n c o n s i s t e n c y  o r  u n c e r t a i n t y  appeared on t h e  fa- o f  t h e  award 

o r  i nco rpo ra t ed  documents. 

There i s  a u t h o r i t y  t o  suppor t  t h e  Claimants '  con ten t ion  t h a t  

it i s  misconduct f o r  an a r b i t r a t o r  t o  make a g r o s s  e r r o r  which 

r e s u l t s  i n  a s u b s t a n t i a l  mi sca r r i age  of j u s t i c e ,  which i s  one 

o f  t h e  a l l e g a t i o n s  made i n  t h i s  ca se .  The a u t h o r i t i e s  w i l l  

have t o  be examined i n  o r d e r  t o  dec ide  whether t h i s  ground of 

misconduct i s  l i m i t e d  t o  g r o s s  e r r o r s  admit ted by t h e  a r b i t r a t o r ,  

a s  t h e  Respondent contends ,  G r  i s  un l imi t ed  i n  i t s  a p p l i c a t i c n ,  

a s  t h e  Claimants contend,  and can b e  proved o the rwi se  than  by  

a f f i d a v i t  of  t h e  a r b i t r a t o r .  This  examination o f  t h e  a u t h o r i t i e s  

w i l l  a l s o  embrace t h e  submission by t h e  Claimants t h a t  i f  a 

c l e a r  mis take  which w i l l  r e s u l t  i n  i n j u s t i c e  is  shown by 

a f f i d a v i t  an award w i l l  b e  s e t  a s i d e  on t h a t  ground. It  was 

a l s o  submit ted t h a t  i t  i s  mieconduct t o  make 3 d r z s t i c  mis take  

and s h ~ w  it on t h e  f a c e  ~f t h e  award b u t  t h i s  i s  pu re ly  

academic as such a c a s e  wc-uld p rope r ly  f a l l  under t h e  ground 

of an award be ing  bad on i t s  f a c e .  
/ .. .. 



- 8 1  - 
I n  In re Hal l "  and Hinds (1841) 2 JY.&.G. 847, H a l l  admi t t ed  

a b a l a n c e  due from him t o  Hinds. On i n v e s t i g a t i o n  by  a r b i t r a t o r s  

o f  accoun ts  i n  w r i t i n g  t u  d i s c o v e r  w h e t h ~ r  t h e  xnount due exceeded 

t h e  admi t t ed  sum, t h e  t h r e e  a r b i t r a t o r 2  found a f u r t h e r  sum due.  

I n s t e a d  o f  add ing  t h z  two sums t o g e t h e r ,  b y  miz take ,  t h e y  

deduc ted  t h e  s m a l l e r  from t h e  l a r g e r  and,  b y  a n o t h e r  m i s t ake ,  

swarded t h c t  t h e  d i f f e r s n c e  shou l8  b e  p a i d  b y  ~ i n d s  t c  H a l l .  Two 

o f  t h e  a r b i t r a t o r s  admi t t ed  t h e i r  m i s t ake  on s f f i d z v i t ,  on  t h e  

b a s i s  o f  which a p p l i c a t i o n  was made t o  se t  t h e i r  award a s i d e .  

H a l l  r e s i s t e d  t h e  z p p l i c r t i o n ,  con tend ing  t h a t  t h e  award b e i n g  

good on i t s  f a c e  t h e  c o u r t  had no power t o  i n t e r f e r e .  During t h e  

argument on t h e  a p p l i c a t i o n ,  T i n d a l ,  C . J .  a sked  t h e  s o l i c i t o r  

Gene ra l  (Wi lde) ,  who appeared i n  s u p p o r t  o f  t h e  r u l e ,  whether  i t  

was imposs ib l e  t o  have an zgreement t u  send t h e  c a s e  back t o  t h e  

a r b i t r a t o r s  and was t o l d  t h a t  i t  was. By t h e  end o f  h i s  argument,  

however, t h e  S o l i c i t o r  Genera l  i n d i c a t e d  t h ~ t  he  hzd been con- 

s u l t i n g  w i t h  S e r j e a n t  Channel,  whc appeared f o r  H a l l ,  and t h e y  

hoped t o  come t o  an arrangement b e f o r e  Monday. No arrangement 

was come t o  and i t  was i n  t h o s e  c i rcumstances  t h z t  T i n d a l ,  C . J . ,  

d e l i v e r i n g  t h e  judgment o f  t h e  c o u r t ,  h e l d  what had occu r r ed  t o  

b e  misconduct  on t h e  p a r t  o f  t h e  a r b i t r a t o r s  " i n  t h d  j u d i c i a l  

s e n s e  o f  t h a t  term" and set  a s i d e  t h e  award. I have set  o u t  t h e  

background t o  t h e  d e c i s i o n  of t h e  c o u r t  i n  f u l l  s o  t h a t  t h e  circum- 

s t a n c e s  i n  which t h e  d e c i s i o n  came t o  b e  g iven ,  and comments on 

t h e  d e c i s i o n  i n  subsequent  c a s e s ,  can b e  f u l l y  a p p r e c i a t e d .  
I n  

A t  t h e  t i m e  when t h e  d e c i e i c n  i n / r e  H a l l  and Minds was 

g iven ,  an award cou ld  o n l y  b e  s e t  a . s ide  f o r  m i s t ake  i f  i t  was 

a p p a r e n t  on t h e  f a c e  o f  t h e  award. The admi t t ed  mi s t ake  was 

n o t  so a p p a r e n t  and T i n d a l ,  C . J .  must have r e a l i s e d  t h e  d i f f i c u l t y  

why he  enqu i r ed  whether  t h e  p a r t i e s  would n o t  consen t  t o  t h e  

award b e i n g  s e n t  back.  Tc: a l l o w  t h e  award t o  s t a n d  would hnv~ :  
/ . 0 . 0 % . . 
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C: caused grave  i n j u s t i c e  t o  Hinds. When H a l l ,  d i s h o n e s t l y ,  would 

n o t  consen t ,  t h e  c o u r t  s a i d  t h a t  i n  t h e  c i rcumstances  it  must 

have some power t o  g i v e  a remddy and " i t  would r e a l l y  b r i n g  t h e  

a d m i n i s t r a t i o n  of j u s t i c e ,  i n  t h i s  p a r t i c u l a r  i n s t a n c e ,  i n t a  

s canda l  and contempt, i f  such remedy were want ing,  dr, i f  e x i s t i n g ,  

i t  were n o t  app l i ed"  (v ide  p. 852  of t h e  r e p o r t ) ;  t h e  more SO z,b 

Hinds would have no defence t o  an a c t i o n  on t h e  award. The on ly  

ca t ego ry  i n t o  which t h e  c i rcumstances  could b e  placed was m i s -  

conduct ,  t h e  o n l y  o t h e r  ground upon which, a t  t h z t  t i m e ,  an award 

ccjuld b e  s e t  a s i d e .  The b a s i s  upon which t h e  c a s e  was pu t  i n t o  

t h i s  ca t ego ry  rnust be  noted.  The S o l i c i t c r  General ,  i n  suppor t ing  

t h e  r u l e ,  had c i t e d  a u t h o r i t y  f o r  t h e  conten t ion  t h a t  g r o s s  mis take ,  

e i t h e r  apparen t  on t h e  f ace  c f  t h e  award o r  t o  be made o u t  by 

ev idence ,  was one o f  t h e  grcunds f0.r s e t t i n g  awards a s i d e .  H e  

c i t e d  - Anderson --- v  Darr, 18 V e s .  jun. 447 and t h e  s ta tement  c f  

Lord Eldon i n  t h z t  c a s e  t h a t  " t h e  r u l e  z s  t o  mis take i s ,  t h z t  where 

t h e r e  i s  c l e a r  and d i s t i n c t  evidence o f  mis take,  t h e  n a t u r e  o f  i t ,  

and t h a t  i t  w a s  made o u t  t.. t h e  s a t i s f a c t i o n  uf t h e  a r b i t r a t o r s  - 
as t o  which Lord Thurlow i n  Knox v  Symmonds i n s i s t e d  upon having 

t h e i r  a f f i d a v i t s  - c ~ u r t s  bo th  of law and e q u i t y  w i l l  i n t e r f e r e ,  

t h e  one by s e t t i n g  a s i d e  t h e  award, t h e  o t h e r  by r e f u s i n g  t o  make 

i t  a r u l e  of cou r t . "  T inda l ,  C .J . ,  cn  t h i s  background, war c a r e f u l  

tc  i n d i c a t e  t h e  l i m i t s  of t h e  precedent  t h e  c o u r t  was s e t t i n g .  

F i r s t ,  t h e  c o u r t  considered t h e  mis take  t o  be  "a  mere c l e r i c a l  

mis take"  by which t h e  a r b i t r a t o r s  had expressed " n o t  t h e  i n t e n t i o n  

of t h e i r  own minds, b u t  one widely  d i f f e r e n t " .  Secondly, t h e  

"mistake and a c t  c f  c a r e l e s s n e s s "  was he ld  t o  be  so  g ros s  as  t o  

amount t o  g r o s s  neg l igence  which, it was s a i d ,  "approximates t o ,  and 

i n  many i n s t a n c e s  cannct  be d i s t i n g u i s h e d  from, do lus  malus, o r  

misconduct." Th i rd ly ,  t h e  c o u r t  was c a r e f u l  t o  s a y  "we t h i n k  

w e  do no t  extend t h e  j u r i s d i c t i o n  of  t h e  c o u r t  beyond i t s  proper  
/ . . . . .. . 
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l i m i t s ,  when we g i v e  r e l i e f  i n  s c a s e  under t h e s e  v r r y - ~ e c u l i a r  
-*- - 

circumstances"  ( t h e  u n d e r l i n i n g  i s  mine) .  This. i s  t h e  a u t h o r i t y  __. -- -*- - 
upon which t h e  Claimants r e l y  f o r  t h e  c o n t e n t i c n  t h a t  g ros s  e r r o r  

i s  misccnduct . The l i m i t s  which t h e  cou r t  i t s e l f  p laced upon 

i t s  d e c i s i o n  c l e a r l y  do not  b e a r  o u t  t h e  un l imi t ed  a p p l i c a t i o n  o f  

t h i s  ground of misconduct f o r  which t h e  Claimants contend.  

I n  P h i l l i p s  v Evans (1843) 12 Pi. & W. 309, a s i m i l a r  
I n  

mis take  was made a s  i n  / r e  H a l l  and Hinds ( r u p r a ) .  An admi t ted  ------ 

debt  by t h e  defendant  was overlooked by t h e  a r b i t r a t o r  i n  h i r  

award, which r e s u l t e d  i n  t h e   defendant'^ p l ea  of  s e t -o f f  e u c c e ~ d -  

i ng .  The p l a i n t i f f  app l i ed  t o  set a s i d e  t h e  award. There w?-s 

nu a f f i d a v i t  frc;m t h e  c r b i t r a t c r  b u t  an a f f i d a v i t  wos f i l e d  on 

beha l f  o f  t h e  p l a i n t i f f  i n  which i t  was s t z t e d  t h a t  t h e  a r b i t r a t o r  

had admit ted t h e  mis take.  The a p p l i c a t i o n  t o  se t  a s i d e  wzs 

r e s i s t e d  on t h e  ground t h a t  t h z  c o u r t  w i l l  no t  s e t  z s i d e  an award 

on t h e  a f f i d a v i t  f i l e d .  I t  was conceded t h a t  " i t  might b e  

c the rwi se"  i f  t h e  mis take  had appeared i n  t h e  award i t s e l f  o r  

from a l e t t e r  o r  s ta tement  from t h e  z r b i t r a t o r  h imse l f .  I n  

suppor t  o f  t h e  a p p l i c a t i c n  it was submit ted t h s t  t hd  a r b i t r a t o r  

was g u i l t y  of  " t h a t  s p e c i e s  o f  l e g a l  misconduct w i t h  which t h e  

c o u r t  w i l l  i n t e r f e r e . "  e ~ e l i a n c e  was p laced ,  f o r  t h i s  submiss ion,  

on -. I n  - re .-- H a l l  and - -- Hinds - which, i t  was s a i d ,  " i s  an a u t h ~ r i t y  t o  

show t h a t  where a g r o s s  mis take i s  made by an a r b i t r a t o r ,  though 

no t  apparen t  on t h e  f a c e  of t h e  award, t h e  cou r t  w i l l  sbmetimes 

s e t  a s i d e  t h e  award, a s  f o r  misconduct of  t h e  a r b i t r a t o r . "  

Parke,  B. observed,  arquenAo a t  p 311, t h a t  In  r e  g a l l  and Hinil- 

" i s  t h e  f i r s t  c a se  i n  which g ros s  neg l igence  on t h e  p a r t  of  t h e  

a r b i t r a t o r s  has been he ld  a ground f o r  s e t t i n g  a s i d e  an awarc!." 

I t  was submit ted,  f u r t h e r ,  t h a t  a s  it appeared t h a t  t h z  a r b i t r a t o r  

had made some mistake,  which had no r e f e rence  t o  t h e  e x e r c i s e  

o f  h i s  judgment upon any f a c t s  b e f o r e  him, t h e  cou r t  w i l l  c o n ~ i d e r  
/ . . . . . . . 



t h a t  he has  been g u i l t y  of scmething which, i n  a  j u d i c i a l  s ense ,  

amounts t o  misconduct. I n  h i s  judgment, Parke, B. r e f e r r e d  t o  

t h e  f a c t  t h a t  i n  -.----,----..-- I n  r e  Ha l l  and Hinds - t h e  e r r o r  committed appeared 

from t h e  a f f i d a v i t s  of t h e  z r b i t r a t o r s  and cont inued ,  a t  p .  312: 

" I do no t  mean t o  s a y  t h z t  t h e  d e c i s i o n  c f  t h e  
Court o f  Commcn Pleas  i n  t h a t  c a s e  w z ~  no t  c o r r e c t ,  
a s  i t  wzs founded on f a c t s  which showed a c l e a r  
mis take;  bu t  I f e e l  extremely unwi l l i ng  t o  e n l z r g e  
t h z t  r u l e .  Although w e  may pose ib ly  do some 
i n j u s t i c e  i n  p a r t i c u l a r  ca ses ,  I t h i n k  it b e t t e r  
t o  adhere  t o  t h e  p r i n c i p l e  of n o t  a l lowing  
awards t b  b e  set a s i d e  f o r  mis takes ,  an? no t  
open a  door t o  i n q u i r e  i n t o  t h e  m e r i t s ,  o r  we 
s h a l l  have t o  do so  i n  almost  every c a s e .  " 

Alderson,  B. s a i d ,  a t  pp. 312, 313 : 

I' I f  t h i s  c a s e  were p r e c i s e l y  l i k e  t h e  c a s e  i n  
t h e  Common P l e a s ,  I d~ n u t  s ay  t h a t  I should no t  
a r r i v e  a t  t h e  Fame conclusion;  b u t  i t  i s  ve ry  
d i f f e r e n t ,  f o r  he re  t h e r e  i s  o n l y  t h e  a f f i d a v i t  of  
one c f  t h e  p a r t i e s  t h a t  t h e  a r b i t r a t o r  admi t ted  
he had made a mis take.  P a r t i e s  who submit t h e i r  
c a s e s  t o  r e f e rencec  know t h a t  a r b i t r a t o r s  a r e  no t  
i n f a l l i b l e ;  t hey  consent  t o  t a k e  them w i t h  a 1 1  t h e i r  
f a u l t s .  I n  t h i s  case, from what has  been e t a t e d ,  we 
may suspec t  t h a t  :: mictake has been committed by t h e  
a r b i t r a t o r ,  b u t  we ccinnot be c e r t a i n  t h a t  t h a t  i s  t h s  
c a s e ,  and t h e r e f o r e  it i s  s a f e r  t o  ab ide  by t h e  
g e n e r a l  r u l e  o f  no t  z l lowing awards t o  b e  s e t  a s i d e  
f o r  mis takes .  The door tv inconvenience has been 
a  l i t t l e  open by t h e  ca se  i n  t h e  Common P leas ,  b u t  
I am n o t  d isposed t o  open it f u r t h e r .  " 

H e r e  i s  c l e a r  a u t h o r i t y  i n  suppor t  ~f  t h e  r e s t r i c t e d  a p p l i c a t i o n  

o f  t h e  d e c i s i o n  i n  I n  r e  H a l l  2nd - Hinds .."- and of t h e  Respondent 's  

con ten t ion  t h a t  t h i s  s p e c i e  of misconduct i s  l i m i t e d  t c  g r o s s  

e r r o r s  admit ted by a r b i t r a t o r s .  

I n  commenting on t h e  judgments i n  P h i l l i p s  v Evans (zupra), 

l e a rned  counse l  f o r  t h e  Claimants s a i d  t h a t  t h e  r u l e  which Parke, 

B. ( a t  p. 312) was n o t  going t c ;  e n l a r g e  was t h a t  where i t  is  shown 

t h a t  t h e r e  i s  a  c l e a r  mis take  t h e  c o u r t  w i l l  s e t  t h e  award a s i d e .  

It was submit ted t h a t  an a p p l i c a t i o n  t o  s e t  a s i d e  founded on 

f a c t s  which show a c l e a r  m i ~ t a k e  w i l l  succeed and t h a t  t h i s  i s  so 

even though t h e r e  is  t h e  p r i n c i p l e  o f  n o t  a l lowing  awards t o  b e  

s e t  a s i d e  f o r   mistake^. It was submit ted t h a t  t h e  s ta tement  i n  
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i success ive  e d i t i o n s  of Halsbury's Laws of England t h a t  a mistake 

w i l l  not  r e s u l t  i n  an award being s e t  a s i d e  unless  i t  is admitted 

by t h e  a r b i t r a t o r  o r  is  c l e a r  beyond reasonable doubt i s  supported 

by P h i l l i p s  v  Evans. I r e s p e c t f u l l y  d isagree  with these  submissions. 

In  my opinion,  t h e  statement o f  Parke, B. about " c l e a r  mistake1' 

and h i s  wi l l ingness  t o  en large  t h e  r u l e  r e fe r red  r e s p e c t i v e l y  t o  

t h e  na tu re  of  t h e  evidence by which t h e  mistake was es t ab l i shed  

i n  In  r e  Hal l  and Hinds and t h e  p a r t i c u l a r  grounds f o r  t h e  dec i s ion .  

I do not  i n t e r p r e t  what he s a i d  a s  e s t a b l i s h i n g  a  p r i n c i p l e  t h a t  

a  c l e a r  mistake, however proved, w i l l  be  allowed t o  rank a s  

misconduct o r  w i l l  be  a  ground f o r  s z t t i n g  a s i d e  an award. This 

would be  incons i s t en t  wi th  what he s a i d  immediately a f t e r  about 

r e f r a i n i n g  from an inqui ry  i n t o  t h e  mer i t s  a t  t h e  expense of doing 

i n j u s t i c e  i n  p a r t i c u l a r  cases .  I t  must not be fo rgo t t en  t h a t  t h e  

a f f i d a v i t  f i l e d  by t h e  p l a i n t i f f  s t a t i n g  t h a t  t h e  a r b i t r a t o r  had 

admitted t h e  mistake was uncontradicted.  In  a  c i v i l  case  t h i s  i s  

usua l ly  s u f f i c i e n t l y  c l e a r  proof of  a f a c t .  Alderson, B!s remarks 

i n  h i s  judgment support  t h e  i n t e n t i o n  t o  l i m i t  t h e  r u l e  t o  cases  

where t h e  a r b i t r a t o r  himself gave proof of t h e  mistake. 

Nine years  e a r l i e r ,  i n  Ashton & o r s .  v  - Pointer  (1834) 

2 Dowl. 651, 652, Parke, B. sa id :  "You can only move on t h e  l e g a l  

ground. You cannot move on t h e  f a c t s ,  unless  s o  g l a r i n g l y  wrong 

a s  almost t o  amount t o  misconduct i n  t h e  a r b i t r a t o r s . "  This 

s ta tement  was c i t e d  as  support ing what t h e  learned  Baron s a i d  

i n  P h i l l i p s  v  Evans (supra) about c l e a r  mistake. In  my opinion,  

t h e  views expressed by Parke, B .  i n  t h i s  l a t t e r  case  a r e  e n t i r e l y  

i n c o n s i s t e n t  with h i s  e a r l i e r  statement.  He could not  have 

regarded h i s  e a r l i e r  ctatement as h y i n g  down any broad genera l  

p r i n c i p l e  t h a t  g l a r i n g  mistakee, however proved, amount t o  m i s -  

conduct. Facts  " g l a r i n g l y  wrong" and I1gross e r r o r "  as i n  In r e  

sail a-are probably synonymous and Parke, B. confirmed h i s  

viewr as t o  t h e  l i m i t  of t h e  dec is ion  i n  t h e  I n  re Tl? l l  a n  3 . v ; ~  --.- " - ".--.-am..- --. 
/ 
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C c a s e  when i n  Hagger v  Faker (1845) 14 h.& W. 9  a t  p. 10 he  s a i d :  

" W e  had occas ion  t o  cons ide r  t h e  c a s e  I n  r e  H a l l  and Hinds i n  a 

r e c e n t  c a s e  i n  t h i s  Cour t ,  P h i l l i p s  v  Evans,and we dec l ined  t o  -- 
c a r r y  it any f u r t h e r .  " 

I n  pursuing t h e  argument t h a t  a c l e a r  mis take  may be 

proved o the rwi se  thzn by admiss ionof  t h e  a r b i t r a t o r ,  l e a r n e d  

counse l  r e f e r r e d  t o  I n  r e  lobson and anor ,  and r ia i l s ton  (1931) 

1 B.& Ad.722 i n  which an admit ted sum was l e f t  o u t  of  account by 

a r b i t r a t o r s  i n  t h e i r  award. This mis take was no t  d i s p u t e d .  

The award was he ld  bad.  The r e p o r t  o f  t h e  ca se  i s  s i l e n t  a s  t o  

t h e  sou rce  of  t h e  proof of  t h e  mis take and i t  was submi t ted  f o r  

t h e  Claimants t h a t  i t  does no t  appear  t h a t  t h i s  e r r o r  was one proved 

by a f f i d a v i t  o f  t h e  a r b i t r a t o r s .  This  ca se  was, however, r e f e r r e d  

t o  i n  M i l l s  v  Master -- e t c .  o f  Soc ie ty  of  Bowyers (1856) 3  K .  & J .66 

a t  p .  73 and t h e r e  i t  is  s t a t e d  t h a t  t h e  a r b i t r a t o r s  had admi t ted  

t h e i r  mis take  by a f f i d a v i t .  

Hutchinson -- v Shepperton & o r s .  (1849) 1 3  Q.R. 955, was 

another  c a s e  o f  omiss ion by an a r b i t r a t o r  t o  award an admi t ted  

sum. The award was s e t  a s i d e .  Tho c a s e  was ano the r  r e l i e d  on 

by t h e  Claimants f o r  t h e  con ten t ion  t h a t  i f  a f f i d a v i t s  show a  c l e a r  

mis take  which w i l l  r e s u l t  i n  i n j u s t i c e  t h e  award w i l l  b e  set a s i d e .  

I n  h i s  judgment, Lord Denman, C . J .  ( a t  p. 958) r e f e r r e d  t o  t h e  

" s t r o n g  express ions"  by Parke., B. i n  P h i l l i p s  v  Evans "which 

seem t o  i n d i c a t e  t h a t  no mis take of  an a r b i t r a t o r  can eve r  be  a  

s u f f i c i e n t  ground f o r  s e t t i n g  a s i d e  an award". H e  t h e n  cont inued:  

" Though f u l l y  s e n s i b l e  of  t h e  p r o p r i e t y  o f  obse rv ing  
t h e  g r e a t e s t  c a u t i o n  w i t h  regard  t o  t h i s  s u b j e c t ,  
t o  avoid  i n q u i r i e s  which would un rave l  by-gone 
t r a n s a c t i o n s  and keep a l i v e  t h e  l i t i g a t i o n  which t h e  
p a r t i e s  had hoped t o  t e rmina t e  by r e f e r e n c e ,  we 
cannot t h i n k  t h e  r u l e  u n i v e r r a l  and s u b j e c t  t o  no 
except ion .  I t  i s  a t  mort one f o r  gu id ing  o u r  d i s -  
c r e t i o n ,  which cannot be  s o  a b s o l u t e l y  f e t t e r e d  and 
rendered powecless . " 



/' 

L With a l l  due r e s p e c t ,  it does no t  seem t o  m e  t h a t  what t h e  Lord 

Chief J u s t i c e  s a i d  about Parke,  B' :- . express ions  i s  a  f a i r  summzry 

o r  i n t e r p r e t a t i o n  o f  what t h &  leazncd Baron r a i d  i n  ----- P h i l l i ~  v  

Evans. However t h a t  may be ,  Lord Denman's .judgment d i d  n o t ,  i n  --.- 

my op in ion ,  l a y  down any p r i n c i p l e  o f  g e n e r a l  a p p l i c a t i o n  r ega rd ing  

mis takes  amounting t o  misconduct ,  I t  cannot be  s a i d  t h a t  t h i s  

c a s e  ex tends  t h e  l i m i t  any f a r t h e r  than  t h e  e a r l i e r  c a s e s  d i d .  

I t  was ano the r  c a s e  i n  which t h e  a p p l i c a t i o n  was suppor ted  by t h e  

a r b i t r a t o r ' s  a f f i d a v i t ,  which set o u t  t h e  c i rcumstances  i n  which 

t h e  mis take  was made. When t h e  e r r o r  was brought  t o  t h e  

de fendan t s '  a t t e n t i o n  t hey  r e fused  t h e i r  consent  t o  t h e  award 

be ing  cimended. The reasons  f o r  t h e  c o u r t ' s  d e c i s i o n  fol lowed 

c l o s e l y  t h a t  i n  I n  re  ---, H a l l  and ~ i n d s ,  which t h e  c o u r t  s a i d 0 ? . t  p. 

959, " is  a  c l e a r  precedent  f o r  o u r  t a k i n g  t h i s  course"  . The r ea sons  

w e r e  g iven  by Lord Denman i n  t h e s e  terms a t  pp. 958, 959 : 

" If awards a r e  al lowed t o  be ques t ioned  under any 
c i rcumstances ,  it may b e  d i f f i c u l t  t o  draw a l i n e :  
b u t  a l i n e  must be  drawn somewhere; and t h i ~  c a s e  
w i l l  c e r t a i n l y  n o t  be found t o  f a l l  w i t h i n  i t ,  
wherever drawn. I f  t h e  Court  might w i t h  p r o p r i e t y  
have r e fused  t h a t  a p p l i c a t i o n  i n  t h e  f i r s t  i n s t a n c e ,  
y e t ,  t h e  r u l e  having been g ran t ed  on a f f i d a v i t s  
c l e a r l y  s e t t i n g  f o r t h  wi thout  c o n t r a d i c t i o n  a  c a s e  
o f  g r o s s  i n j u s t i c e ,  which t h e  Court  has power to 
remedy, w e  ought no t  t o  s a n c t i o n  t h a t  i n j u s t i c e .  " 

I t  w a s  submi t ted  t h a t  n e i t h e r  i n  P h i l l i p s  v  -- Evans nor  i n  ~ u t c h i n s o n  

v  Shepperton d i d  t h e  c o u r t  s a y  t h a t  t h e  mis take  can o n l y  b e  proved 

by t h e  a f f i d a v i t  o f  t h e  a r b i t r a t o r .  ~t was s a i d  tlnt what t h e y  

s a i d  i s  t h a t  t h e  m a t t e r  must be  s a t i s f a c t o r i l y  brought  b e f o r e  t h e  

c o u r t .  The c o u r t s  i n  t h e  two c a s e s  may n o t  have s a i d  e x p r e s s l y  

t h a t  t h e  mis take  must be proved by  t h e  a r b i t r a t o r ' s  a f f i d a v i t :  

bu t  it w a s  c l e a r l y  i m p l i c i t  i n  t h e  d e c i s i o n  i n  t h e  e a r l i e r  c a s e  

and t h e  l a t t e r  must be  read  and understood on i t s  own s p e c i a l  f a c t s ,  

where t h e  mis take  was proved by t h e  a r b i t r a t o r ' s  a f f i d a v i t  which 

was uncon t r ad i c t ed ,  and it WZSI t h e r e f o r e  , unnect3ssary f o r  t h e  

c o u r t  t o  s a y  any th ing  about  t h e  proof o f  t h e  mis take .  
/ ..... . 



M i l l s  v Master e t c .  of Society of Bowyers (supra)  , 

on a motion t o  s e t  a s i d e  o r  remit t h e  award, ob jec t ion  was taken 

t o  t h e  reading of any a f f i d a v i t s  t o  impeach t h e  award. ~ f f i d a v i t s  

had been f i l e d  on both s i d e s .  Vice-chancellor S i r  W. Pzgc Wood, i n  

r u l i n g  on t h e  ob jec t ion ,  r e f e r r e d  t o  F u l l e r  v Fenwick (3 C.B. 705) 

and Hutchinson Shepperton and s a i d  tbt t h e  cases  seem 

t o  show t h a t  a f f i d a v i t s  were allowed t o  be read on such appl ica-  

t i o n s ,  and t h a t  he could not  exclude them (vide p. 70). 

was submitted f o r  t h e  Claimants t h a t  i t  i s  c l e a r  from 

t h i s  case  t h a t  z f f i d a v i t  evidence i s  admissible  i n  t h e  type  of 

case  now under cons idera t ion .  The repor t  of t h e  case ,  however, 

shows ( a t  p. 68) t h a t  t h e  f i r s t  ground of ob jec t ion  t o  t h e  award 

was t h a t  t h e  umpire had improperly held communications wi th  some 

of t h e  agents  of t h e  company. This i s  c l e a r l y  an a l l e g a t i o n  of  

misconduct which enables a cour t  t o  look beyond t h e  award. In  

a d d i t i o n ,  immediately a f t e r  t h e  r u l i n g  had been made on t h e  

ob jec t ion ,  counsel f o r  M i l l s ,  t hz  app l i can t ,  s t a t e d  ( a t  p. 70) 

t h a t  t h e  "award i s  impeached not  on account of any mistake of 

law o r  f a c t ,  but  because t h e  a r b i t r a t o r s  have not  followed t h e  

o rde r  of  t h e  Court ." The Vice-chancellor 's  judgment removed 

any doubts a s  t o  t h e  u r e  t o  which t h e  a f f i d a v i t s  i n  t h e  case could 

be put.  He s a i d ,  a t  p. 73 : 

" I do not f i n d  any case i n  which t h e  Court has 
gone behind t h e  award, except where t h e r e  has 
been an admitted mistake on t h e  p a r t  of t h e  
a r b i t r a t o r s ;  and when I say admitted mistake,  
i f  I am not  i n  e r r o r ,  a l l  t h e  a u t h o r i t i e s  c i t e d  
t h i s  morning axe t o  t h i s  e f f e c t ,  t h a t  it must 
be a mistake admitted by the  a r b i t r a t o r s  them- 
s e l v e s .  I have not y e t  found an a u t h o r i t y  i n  
which t h e  p a r t i e s  l i t i g a n t  have been allowed t o  
go i n t o  t h e  proceedings of a r b i t r a t o r s  i n  any 
o t h e r  respect :  except i t  be t h e  misconduct of 
t h e  a r b i t r a t o r s  i n  dea l ing  wi th  t h e  mat ters  
submitted t o  t h e i r  re ference .  " 

It was s a i d  f o r  t h e  Claimants t h a t  t h i s  passage i s  o b i t e r  dictum 

because i t  was unnecessary t o  go i n t o  t h e  ques t ion  whether t h e  
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C l m i s t a k e  could have been proved by o t h e r  a f f i d a v i t s  a s  t h e r e  was 

an a f f i d a v i t  by t h e  a r b i t r a t o r .  It  does n o t  seem t o  me t h a t  what 

t h e  l ea rned  Vice-chancel lor  s a i d  was o b i t e r  dictum. - He had a l r e a d y  

d i sposed  of  t h e  o b j e c t i o n  t o  t h e  award t h a t  t h e r e  was communication 

between t h e  umpire and some of  t h e  agen t s  of t h e  ~ o w y e r s '  Zompany 

and was then  d e a l i n g  w i t h  what he s a i d  was t h e  main p a r t  of t h e  

e a s e  "which is  w i t h  regard  t o  t h e  a l l e g e d  e r r o r  on t h e  p a r t  of  t h e  

a r b i t r a t o r s . "  What he  s a i d  i n  t h e  passage quoted  was a p p a r e n t l y  

i n  answer t o  a con ten t ion  pu t  forward on beha l f  of  t h e  a p p l i c a n t  

because t h e  passage i s  in t roduced  by t h e  words : " I  do n o t  f i n d  

among t h e  a u t h o r i t i e s  any c a s e  i h  which an award has been s o  

d e a l t  w i t h ,  e i t h e r  b e f o r e  o r  s i n c e  t h e  s t a t u t e  - whether t h e  

p rov i s ion  I have r e f e r r e d  t o  was conta ined  i n  t h e  submission o r  

no t . "  And t h e  pa ins  which t h e  Vice-chancel lor  took  t o  s ay ,  

l a t e r  i n  h i s  judgment, t h a t  t h e  a r b i t r a t o r s '  a f f i d a v i t s  were t h e  

on ly  ones he  took i n t o  account seems t o  sugges t  t h a t  t h e r e  were 

o t h e r  a f f i d a v i t s  which he was i n v i t e d  t o  look a t  i n  suppor t  of 

t h e  ground w i t h  which he was then  dea l ing .  In  t h e  r e s u l t  t h e  award 

was r emi t t ed  f o r  r e c o n s i d e r a t i o n  because of  admi t ted  e r r o r  by t h e  

a r b i t r a t o r s .  

The Claimants placed g r e a t  r e l i a n c e  an Flynn v Robertson ~- 
(1869) L. :I. 4 C.P. 324. App l i ca t ion  was made by motion i n  t h a t  c a s e  

t o  remi t  t h e  award of t h e  master  who, i n  making h i s  award i n  favour  

of  t h e  defendant ,  f o r g o t  a payment made t o  t h e  defendant  by t h e  

p l a i n f i f f .  Both p a r t i e s  admit ted t h e  mis take and t h e  mas te r  

s t a t e d ,  n o t  by a f f i d a v i t ,  how t h e  mis take  a r o s e .  I n  r e  H a l l  and -.- 

*rids was r e l i e d  on on t h e  basis t h a t  t h e  m a s t e r ' s  s t a t emen t  was 

equ iva l en t  t o  an a f f i d a v i t  by an a r b i t r a t o r .  The awa.rd was r e m i t t e d .  

~ o v i l l ,  C. J., a f t e r  c i t i n g  words of  T i n d a l ,  C.3. i n  ------ I n  r e  Ha11 and - 

~ i n d s  2nd a passage from t h e  judgment o f  Lord Benman i n  Hutchinson -----. 

v Shepperton,  s a i d  i n  h i s  judgment, a t  p. 326 : 
/ ...... 



" I t  seems t o  me t h z t  judgment (Lord Denman's) l a y s  
down t h e  c o r r e c t  r u l e ,  and t h a t  t h e  Court  has a 
d i s c r e t i o n  t o  send back an award t o  t h e  a r b i t r a t o r  
where t h e  mis take i s  c l e a r ,  and e s p e c i a l l y  i f  i t  
is  admit ted by t h e  a r b i t r a t o r  as it  i s  here;  indeed ,  
i n  such a ca se  t h e  Court a r e  bound t o  do so .  " 

d his passage is  r e l i e d  on f o r  t h e  p r o p o d t i o n  t h a t  once a mis take  

i s  c l e a r ,  however e s t a b l i s h e d ,  t h e r e  i s  power t o  s e t  a s i d e  o r  

r emi t .  I n s o f a r  a s  t h i s  can b e  i n f e r r e d  from what was s a i d ,  i t  

was an --.- o b i t e r  dictum and,  i n  my op in ion ,  i s  n o t  supported by t h e  

c a s e  which it i s  s a i d  l a i d  down t h e  r u l e .  The suppor t ing  

judgments were more guarded,  f o r  p r e s e r v a t i o n  of  t h e  g e n e r a l  r u l e .  

Wontague Smith, J. s a i d ,  a t  p. 327 : 

I' I do n o t  wish t o  shake t h e  g e n e r a l  r u l e  t h a t  c o u r t s  
w i l l  no t  review t h e  judgment o f  an a r b i t r a t o r  e i t h e r  
i n  f a c t  o r  law: bu t  I t h i n k  t h i s  r u l e  should b e  
made a b s o l u t e ,  not  on t h e  ground t h a t  t h e  m a s t e r ' s  
judgment was erroneous,  b u t  because t h e r e  was a  
mis take  i n  t h e  conduct o f  t h e  r e f e r e n c e  on h i s  p a r t  
which has prevented h i s  g i v i n g  express ion  t o  h i s  
judgment on t h e  ma t t e r ,  and l e d  t o  an e r r o r  which 
i s  c l e a r l y  proved, and i s  admit ted by b o t h  p a r t i e s .  " 

It should be noted t h a t  t h e  e r r o r  was regarded as  c l e a r l y  proved 

because t h e  master  showed how it a r o s e .  It should a l s o  be  

observed t h a t  t h e  judgment was "no t  on t h e  ground t h a t  t h e  m a s t e r ' s  

judgment w a s  er roneous."  R o v i l l ,  C . , J .  s a i d ,  arguendo, a t  p. 324: 

"I  unders tand t h e  a r b i t r a t o r  has made a mis take i n  drawing up h i s  

award, no t  t h a t  he has  come t o  a  wrong judgment on t h e  case , "  

B r e t t ,  J., t h e  t h i r d  member o f  t h e  Cour t ,  obvious ly  agreed t o  remi t  

t h e  award on t h e  b a s i s  of  admit ted mis take.  He a l s o  was of  t h e  

view t h a t  i t  could b e  s a i d  t h a t  t h e  master  had n o t  r e a l l y  ad jud ica t -  

ed on t h e  f a c t s ,  no t  having app l i ed  h i s  mind t o  them, s o  t h i s  

brought  t h e  c a s e  w i t h i n  t h e  d e c i s i o n  i n  -.-.. Hutchinsoq v  Shepperton 

(v ide  p. 327) .  

In  my opin ion ,  t h e  a u t h o r i t i e s  e s t a b l i s h  beyond doubt 

t h a t  t h e  ground misconduct f o r  g r o s s  e r r o r  on t h e  p a r t  of  an 

a r b i t r a t o r  which a r o s e  from t h e  d e c i s i o n  i n  - In  r e  Hall-and Ainggm 
/ . . . . . . . .. 
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i s  l i m i t e d  i n  scope t o  e r r o r s  admit ted by t h e  a r b i t r a t o r .  i e f e r e n c e  

was made t o  t h e  p r i n c i p l e  that previous  d e c i s i o n s  of  t h e  c o u r t s  i n  

t h e s e  c a s e s  a r e  t o  gu ide  a c o u r t  i n  t h e  e x e r c i s e  of i t s  d i s c r e t i o n  

and a r e  n o t  t o  b e  tzken a s  r e s t r i c t i n g  i t s  j u r i s d i c t i o n .  The 

d e c i s i o n  i n  --- I n  r e  --..--.,- H a l l  and -- Hinds, -.-- however, ~ e t  a precedent  and 

one can o n l y  see t h e  l i m i t s  of t h e  precedent  by looking  a t  t h e  

d e c i s i o n  i t s e l f  and t h e  way i n  which it has been a p p l i e d  i n  

subsequent  c a s e s .  This  ground f o r  s e t t i n g  a s i d e  o r  r e m i t t i n g  

an award has come t o  b e  recognized and t r e a t e d  a s  a s e p a r a t e  

ground from misconduct. It i s  regarded i n  t h e  ca ses  a s  an 

except ion  t o  t h e  r u l e  t h a t  an award w i l l  no t  b e  s e t  a s i d e  f o r  

mis take  o r  e r r o r  u n l e s s  t h e  mis take o r  e r r o r  appears  on t h e  f a c e  

of  t h e  award o r  i nco rpo ra t ed  documents. It  i s  s o  t r e a t e d  i n  

R u s s e l l  on A r b i t r a t i o n  (see p. 370 of t h e  1 8 t h  edn , )  . I n  A t to rney  

General  of  Manitoba v Kel ly  & o r s .  (1922) 1 A.C.  268, Lord Parmoor, --- ,---.-- - 
d e l i v e r i n g  t h e  cons idered  op in ion  of t h e  Board of  t h e  Pr ivy  

c o u n c i l ,  s a i d ,  a t  p .  281 : 

" In  a submiss ion,  i n  which t h e  p a r t i e s  have agreed  
t h a t  t h e  d e c i s i o n  of  t h e  umpire, on t h e  m a t t e r s  
r e f e r r e d  t o  him, s h a l l  be  f i n a l ,  t h e  Courts  w i l l  
n o t  i n q u i r e  whether t h e  conc lus ion  o f  t h e  umpire 
on t h e  m a t t e r s  r e f e r r e d  t o  him i s  r i g h t  o r  wrong, 
u n l e s s  an e r r o r  appears  on t h e  f a c e  o f  t h e  award, 
o r  on some document s o  c l o s e l y  connected w i t h  it 
t h a t  it must be  regarded a s  p a r t  o f  h i s  award, o r  
u n l e s s  t h e  umpire himself  s t a t e s  t h a t  he has made 
a mis take  of  law o r  f a c t ,  l e a v i n g  it t o  t h e  c o u r t  
t o  review h i s  d e c i s i o n .  " 

This  passage  exempl i f i e s  t h e  way i n  which t h e  r u l e  l a i d  down i n  

I n  re ~ a t t  and Hinds i s  regarded i n  t h e  ca ses .  

I do n o t  t h i n k  t h a t  t h e  reason f o r  l i m i t i n g  t h e  r u l e  

a s  t h e  c a s e s  have done i s  f a r  t o  s e e .  The ove r - r id ing  p r i n c i p l e  

a p p l i e d  throughout  t h e  ca ses  i s  t h a t  t h e  f i n ~ l i t y  of  awards of 

a r b i t r a t o r s  must b e  preserved .  Care i s ,  t h e r e f o r e ,  t aken  t o  

p revent  t h e  re-opening of  i s s u e s  a l r e a d y  decided on t h e  ground 

of  mis take ,  where t o  do s o  w i l l  r e v i v e  t h e  cont roversy  between 
/ ....-.. 



t h e  p a r t i e s .  Where i t  is  a l l e g e d  t h a t  a mis take appears on t h e  

C f a c e  o f  an award t h e  i s s u e  which a r i s e s  on t h e  a l l e g a t i o n  is 
a which so appear? .  

whether o r  no t  t h e r e  i S / m i s t a k e L  - It does n o t  involve  a re-  

examination of w h a t  t r a n s p i r e d  a t  t h e  a r b i t r a t i o n  proceedings .  

I t  does n o t  r e v i v e  t h e  cont roversy  which t h e  a r b i t r a t o r  heard .  

I n  t h e  c a s e  of mis takes  admit ted by a r b i t r a t o r s ,  t h e  mis take ,  

though not  apparen t  on t h e  f a c e  o f t h e  award, is shown and e s t a b l i s h -  

ed wi thout  cont roversy .  During t h e  argument i n  P h i l l i p s  v  Evans 

( s u p r a ) ,  when r e fe rence  wae made t o  I n  r e  a a l l  - and Hinds, ~ o l f e ,  E .  

s a i d  a t  p. 312: 

" There it was done because,  wi thout  cont roversy ,  
a mistake had been committed ........ " 

Alderson,  B.  fo l lowing ,  s a i d  : 

" I f  we were t o  e n t e r  i n t o  t h e  q u e s t i o n  of m e r i t s  
on a f f i d a v i t s ,  i n  n i n e  cases  ou t  of t e n  it would 
be argued t h e r e  was Eome mistake.  " 

I f  an a l l e g e d  mistake i s  n o t  apparent  on t h e  f a c e  of t h e  award 

o r  i nco rpora t ed  documents, and i s  no t  admit ted by t h e  a r b i t r a t o r ,  

t h e  ques t ion  whether t h e r e  i s  mistake o r  n o t ,  i f  con te s t ed  w i l l  

"open t h e  door t o  i n q u i r e  i n t o  t h e  mer i t s "  ( s ee  Parke, B. i n  

P h i l l i p s  v  Evans (supra)  a. t  p. 312) .  This  would d e s t r o y  t h e  - -- 
p r i n c i p l e  of f i n a l i t y  i n  awards. 

I do no t  understand t h e  a u t h o r i t i e s  a s  e s t a b l i s h i n g  

as a s e p z r a t e  ground f o r  impugning an award, a c l e a r  mis take 

no t  shown on t h e  f a c e  of  an award and n o t  admit ted by t h e  a r b i t r a t -  

o r  bu t  proved by extraneous evidence.  References t o  " c l e a r  

mistake" i n  t h e  a u t h o r i t i e s  were u s u a l l y  i n  t h e  con tex t  o f  t h e  

a  p p l i c a t i o n  o f  t h e  r u l e  i n  In  r e  Ha l l  and Hinds and ,in my op in ion ,  

have no wider  l i m i t s  than t h a t  r u l e .  The submission b e f o r e  me 

based on t h o s e  c a s e s  i s  caughk by what was s a i d  i n  t h e  - Attorney- -- 

General  ----- of Kanitoba case ,  (supra)  ( a t  p.  281) t h a t  c o u r t s  w i l l  

no t  i n q u i r e  whether t h e  c o n c l u s i ~ n s  of an a r b i t r a t o r  a r e  r i g h t  

o r  wrong un le s s  an e r r o r  appears un t h e  f a c e  of  t h e  award o r  



C i n c o r p o r a t e d  document2 o r  t h e  a r b i t r a t o r  h imse l f  admi t s  a  m i s t a k e ,  

Yhe Claimant:. contenc'ed t h a t  i t  i s  rr. isconduct f o r  an  

a r b i t r a t o r  t o  d i s r e g a r d  admiss ions  made b e f o r e  him and t o  d i s -  

r e g a r d  u n c o n t r a d i c t e d  e v i d e n c e ,  a s  i t  i s  a l l e g e d  t h e  a r b i t r a t o r  

d i d  i n  t h i s  c a s e .  As a u t h o r i t y  f o r  t h i s  c o n t e n t i o n  ---- S o c i e t e  

Franco-Tunis  i e n n e  D' Armement-Tunis v Government o f  Jey lon  (1959) - -- 

1 W.L. -2. 787 wa:: c i t e d .  There  was, i n  t h a t  c a s e ,  a  motion t o  

set  a s i d e  o r  remit a n  award on t h e  ground o f  e x c e s s  o f  j u r i s d i c -  

t i o n  and o f  t e c h n i c a l  misconduct ,  i , e .  o n e  o f  t h e  p a r t i e s  had no 

o p p o r t u n i t y  o f  making : ubmiksions on a new development i n  t h e  

c a s e ,  which t h e  umpire d i d  n o t  communicate t o  thern, I t  was 

h e l d  by  t h e  Cour t  o f  Appeal  : 

(1) t h a t  t h e  umpire had exceeded h i s  ~ u r i s d i c t i o n  i n  
awarding a sum n o t  c la imed ; 

( 2 )  t h a t  he had n o t  exceeded h i s  j u r i s d i c t i o n  i n  d i s -  
i e g a r d i n g  a n  admiss ian  o f  l i a b i l i t y  by o n e  o f  t h e  
p a r t i e s  ; 

( 3 )  t h a t  he had,  however, misconducted h i m s e l f  i n  a  
t e c h n i c a l  s e n s e  - t h e  p roceed ings  were u n s a t i s f a c t o r y  
and c o n t r a r y  t o  n a t u r a l  j u s t i c e .  

I t  war contended t h a t  th i r .  c a k e  i s  a u t h o r i t y  t h a t  where 

a n  admiss ion  i s  go ing  t o  b e  d i s r e g a r d e d  by an a r b i t r a t o r ,  he  

s h o u l d  make c l e a r  h i s  i n t e n t i o n  t o  t h e  p a r t i e s .  I n  my view, t h e  

c a s e  i s  no a u t h o r i t y  f o r  s u c h  a propo: . i t ion.  There  i s  no s t a t e -  

ment i n  t h e  c a p e  c a p a b l e  o f  s u p p o r t i n g  i t .  Die regard  o f  

a d m i s s i m s  a r o s e  i n  - I n  r e  H a l l  - znd Hinds ,  P h i l l i p s  v Evans - and 

Hutchinson v Shepper ton  ( a l l  r u p r a ) .  I n  t h e  l a t t e r  two c a r e s  

i t  was n o t  r e g a r d e d  ai: misconduct  and though i n  t h e  f i r s t  named 

i t  was s o  r e g a r d e d  i t  was, and had t o  b e ,  proved by t h e  admiss ion  

o f  t h e  a r b i t r a t o r .  On t h e  s , u t h o r i t i . e s ,  d i s r e g s r d i n g  u n c o n t r a d i c t -  

ed e v i d e n c e  i s  c l e a r l y  n o t  m i :  conduct  a:,; would a l l o w  extrar leoue 

e v i d e n c e  t o  b e  i n t r o d u c e d  t o  a t t a c k  an  award. 
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A s ,  what I w i l l  c a l l ,  a sweeping  u p  s u b m i s r i o n ,  i t  was 

- c o n t e n d e d  f o r  t h e  C l a i m e n t t  t h a t  i t  i s  misconduc t  f o r  a n  

a r b i t r a t o r  t o  act  c o n t r a r y  t o  t h e  e x p r e s s  o r  i m p l i e d  terms o f  

h i s  a p p o i n t m e n t .  A l t e r n a t i v e l y  , i t  is  misconduc t  t o  m i s h a n d l e  

t h e  a r b i t r a t i o n  i n  ~ . u c h  a way a e  i s  l i k e l y  t o  amount t o  a subs tan- :  

t i a l  m i s c a r r i a  g e  o f  j u s t i c e .  A r i r  i n g  f rom t h e r  e a l t e r m  t i v e  

c o n t e n t i o n s ,  i t  was s u b m i t t e d  t h a t  becau: e it i s  a n  e x p r e s s  or 

i m p l i e d  t e r m  o f  any  a r b i t r a t i o n  agreement  t h a t  t h e  a i b i t r a t o r  w i l l  

award f i n c - l l y  on  e v e r y  m a t t e r  s u b m i t t e d  t o  him, i t  i e  misconduc t  

n o t  t o  award f i n a l l y  on e v e r y  matter.  F o r  a  : i m i l a  r r e a :  on i t  

wac ~ u b m i t t e d  t h a t  i t  i s  m i ~ . c o n d u c t  i f  a n  award i s  u n c e r t a i n  o r  

i n c o n s i s t e n t .  I t  was s u b m i t t e d ,  f u r t h e r ,  t h a t  it must  be i m p l i e d  

i n  e v e r y  a r b i t r a t i o n  ag reemen t  t h a t  t h e  a r b i t r a t o r  w i l l  2ct f a i r l y  

and  c a r e f u l l y  be tween t h e  p a r t i e r .  I t  f o l l o w r  f rom t h i : ,  it war 

s a i d ,  t h a t  i t  i s  m i ~ c o n d u c t  n o t  t o  award a n  a d m i t t e d  c l a i m ,  t o  

act  w i t h  g r o s s  n e g l i g e n c e ,  t o  make a  c l e a r  m i s t a k e ,  t o  f a i l  t o  a c t  

on  admit a i o n s  made b y  o n e  p a r t y ,  t o  f a i l  t o  a c t  on  u n c o n t r a d i c t e d  

e v i d e n c e  and  t o  be u n c e r t a i n  and  u n f a i r  i n  hi:: award .  F o r  a F i m i l a r  

r e a s o n ,  e r r o r  o f  law o r  m i s t a k e  i n  f i n d i n g :  o f  f a c t  on t h e  f a c e  o f  

a n  award were  s a i d  t o  be ~ p e c i e :  ~f  micconduc t ,  a s  t h e s e  a r e  

s i m p l y  examples  o f  a  f a i l u r e  t o  comply w i t h  t h e  r e q u i r e m e n t s  f o r  

a  v a l i d  award ,  wh ich ,  i n  a c c o r d a n c e  w i t h  " t h e  modern d e f i n i t i o n  o f  

misconduc t " ,  amounts t o  misconduc t .  From terms t o  be i m p l i e d  i n  

a n  a r b i t r a t i o n  agreemznt  a s  t o  p r o c e d u r e ,  i t  war r , ubmi t t ed  t h a t  

t h e  d i s r e g a r d  o f  u n c o n t r a d i c t e d  e v i d e n c e  would be a d e p a r t u r e  

f rom t h e  no.rmal r u l e s  f o r  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  and  i n  t h e  

c a s e  u n d e r  c o w i d e r a t i o n  may amount t o  misconduc t  on t h i ~  g round .  

It w i l l  he seen t h a t  t b + s e r u b m i k : i m :  c o v e r  t h e  whole  

gamut o f  m a t t e r s  which  t h e  a u t h o r i t i e :  have  h e l d  must 'Se shown on 

t h e  f a c e  o f  a n  award o r  i n c o r p o r a t e d  document: b e f o r e  t h e  award 

c a n  be impugned b y  t h m .  ~f  the :  e c o n t e n t i o n :  and r ubrnis,. i o n ,  



C t o  t h e  award may b e  admi t t ed  t o  prove  them. T h i s  i r  t h e  whole 

p u r p o r e  o f  t h e  e x e r c i s e  o f  e e k i n g  t o  have them s o  c l a s f  i f i e d .  

Two c a r e t  were c i t e d  i n  , u p p o r t  o f  t h e  a l t e r n a t i v e  

c o n t e n t i o n s  from which t h z  zubmis: ion?  f lowed.  For  t h e  f i r r  t 

c o n t e n t i o n ,  r e l i z n c e  wzs p l z c e d  on London Expor t  c o r p o r a t i o n  L t d .  

v ~ u b i l e e  c o f f e e  :oa.r,ting 20. L td .  (1958) 1 ~ 1 1 ,  E .  i. 494. I n  --- ----- --- 
t h a t  c a s e  t h e r e  waF  a motion t o  :et a s i d e  a n  award o f  a b o a r d  o f  

a p p e a l ,  who h e a r d  a n  a p p e a l  from the. award of  an  umpire,  on t h e  

ground t h a t  t h e  p r e s e n c e  o f  t h e  umpire a t  t h e  d e l i b e r a t i o n s  o f  

t h e  board  was a n  i r r e g u l a r i t y  i n  p rocedure  zmounting t o  m i > -  

c o n d u c t .  Diplock,  J, h e l d  t h a t  i t  was a n e c e k s a r y  i m p l i c a t i o n  

from r u l e s  r e g u l a t i n g  t h e  p rocedure  on a p p e a l  t h a t  t h e  umpire waE 

t o  have no i n f l u e n c e  on .the board  o f  a p p e a l  i n  r e a c h i n g  t h e i r  

d e c i s i o n  and t h a t  t h e  b m r d  had no r i g h t  t o  a l l o w  him t o  a t t e n d  

t h e i r  d e l i b e r a t i o n s  a f t e r  t h e  c o n c l u s i o n  o f  t h e  h e a r i n g .  X i s  

p r e s e n c e  t h e r e  was h e l d  t o  b e  a b r e a c h  o f  a n  i m p l i e d  t e r m  o f  t h e  

a r b i t r a t i o n  agreement  and t h e  award wa:, as a r e s u l t ,  set  a s i d e .  

I t  must b e  no ted  t h a t  t h e  main c o n t e n t i o n  i n  t h e  c a f e  

was t h a t  t h e  p r o p e r  p r o c e d u r e  had n o t  been fo l lowed  i n  t h e  

a r b i t r a t i o n  and t h c t  t h i 5  e n t i t l e d  t h e  appl icant , .  t o  have t h e  

award : e t  a 5 i d e .  I t  i r  i n  t h i s  c o n t e x t  t h a t  Dip lock ,  J. made 

t h e  pronouncements on whizb t h e  Cla i r r~ants  r e l y .  The l e a r n e d  

judge d e a l t  ( a t  p .  497) w i t h  t h e  t a s k 2  o f  t h e  c o u r t  when a s k e d  

t o  se t  a s i d e  a n  award on t h i s  ground.  H e  s a i d  t h a t  t h e  f i r s t  

t a s k  i s  t o  c o n c t r u e  t h e  a r b i t r a t i o n  agreement  i n  o r d e r  t o  a s c e r t a i n  

t o  what p rocedure  t h e  p a r t i e s  have a g r e e d ,  Where t h e  award has  

been made by  t h e  a r b i t r a t o r  i n  b r e a c h  o f  t h e  a g r e e d  p r o c e d u r e ,  
" n o t  

t h e  a p p l i c a n t  i s  e n t i t l e d  t o  have i t  s e t  a s i d e /  - because  t h e r e  has  

been n e c e s ~ z r i l y  any b r e a z h  c f  t h e   rule^ o f  n a t u r a l  j u s t i c e ,  b u t  

s imply  b e c a u s e  t h e  p ~ r t i c ~  have n o t  ag reed  t o  b e  bound b y  an  award 

made by t h e  p rocedure  i n  f a c t  adopted ."  When t h e  a r b i t r a t i o n  

/ 0 s.. 



agreement has been construed and no breach  of  t h e  agreed pro- 

cedure  found t h e r e  may n e v e r t h e l e s s  a r i s e  a second and q u i t e  

s e p a r a t e  ques t ion :  t h a t  i s ,  whether,  a s  a ma t t e r  of p u b l i c  

p o l i c y ,  a  p a r t i c u l a r  award, made pursuant  t o  t h a t  agreed pro- 

cedure ,  ought no t  t o  be  enforced and ought ,  t h e r e f o r e ,  t o  be  s e t  

a s i d e .  Diplock,  J. then  d e a l t  w i t h  express  and impl ied terms.  

He s a i d ,  a t  p .  498 : 

" I f  my a n a l y s i s  i s  c o r r e c t ,  it   follow^ t h z t  where 
t h e  cou r t  i n  a  c a s e  such az t h i s  i s  engaged i n  i t z  
f i r s t  t a s k  o f  cons t ru ing  t h e  a r b i t r a t i o n  agreement 
i t  must f i r s t  look t o  s e e  i f  t h e r e  i s  an exp res s  term 
a u t h o r i s i n g  t h e  p a r t i c u l a r  procedure impugned, I f  
t h e r e  i s  such an express  term, it w i l l  no t  s e t  a s i d e  
t h e  award except  on grounds of pub l i c  p o l i c y ,  which 
may inc lude  v i o l a t i o n  of  t h e  r u l e s  o f  n a t u r a l  j u s t i c e  
i n  t h e  s t r i c t  s e n s e  i n  which I have sought t o  u s e  
it above. A r b i t r a t i o n  agreements seldom c o n t a i n ,  
however, a complete code of  p rocedures ,  and where t h e r e  
i s  no express  w r i t t e n  term r e l a t i n g  t o  t h e  po in t  of 
procedure impugned t h e  c o u r t  has t o  a s c e r t a i n  t h e  term 
t o  be  impl ied ,  which i t  does from t h e  language t h e  
p a r t i e s  have used i n  t h e i r  w r i t t e n  agreement, t h e  
p rov i s ions  of  t h e  A r b i t r a t i o n  Act ,  1950, t h e  surrounding 
c i rcumstances  ....... and any custom o r  t r a d e  p r a c t i c e  
which must be  taken t o  be  i nco rpo ra t ed  i n  t h e i r  
agreement. " 

A t  p. 499, Diplock,  J. s a i d  : 

" Where an a r b i t r a t i o n  agreement i s  s i l e n t  a s  t o  t h e  
procedure ,  what a t t i t u d e  should t h e  c o u r t  adopt i n  
seek ing  t o  imply terms ? Obviously i t  does no t  
imply terms which t end  o r  appear  t o  tend t o  an 
u n j u s t  award: bu t  t h e  c o u r t ,  p a r t i c u l a r l y  i n  
commercial a r b i t r a t i o n s ,  does no t  now, a s  perhaps 
once c o u r t s  d i d ,  s t a r t  on t h e  assumption t h a t  t h e  
p a r t i e s ,  except a s  o the rwi se  e x p r e s s l y  agreed ,  
in tended  t o  adopt i n  i t s  f u l l  r i g o u r  t h e  procedure  
which, on long exper ience ,  helped by n a t u r a l  conservatism, 
has commended i t s e l f  a r  most a p p r o p r i a t e  t o  t h e  c o u r t s  
of  law themselves.  Rather should t h e  c o u r t s  s t a r t  
w i t h  t h e  presumption t h a t ,  i n  con f id ing  t h e i r  d i s p u t e s ,  
no t  t o  t h e  c o u r t s  of  law, b u t  t o  an a r b i t r a l  t r i b u n a l  
of  t h e i r  own cho ice ,  t h e  p a r t i e s  in tended  t o  con fe r  
on t h ~ t  t r i b u n a l  a d i s c r e t i o n  as t o  t h e  procedure  i t  
should adopt t o  a r r i v e  a t  a j u s t  dec i s ion :  and t h e  
c o u r t  w i l l  no t  l i g h t l y  asiume a l i m i t a t i o n  on t h a t  
d i s c r e t i o n ,  un l e s s  t h e  mode of  e x e r c i s i n g  i t  t e n d s ,  
o r  appears  t o  t end ,  t o  an u n j u s t  r e s u l t .  " 
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c- I I have set  o u t  t h e  pronouncements o f  Dip lock ,  J., and t h e  con- 

t e x t  i n  which t hey  w e r e  made, o u t  o f  r e s p e c t  f o r  t h e  argument 

and c o n t e n t i o n s  o f  l e a r n e d  counse l  f o r  t h e  Cla imants ,  whc, I 

must assume, pu t  them forward i n  a l l  s e r i o u s n e s s .  ~ u t  it w i l l  

b e  s een  t h a t  n o t h i n g  s a i d  by Diplock,  J. has  any r e l e v a n c e  t o  t h e  

a l l e g a t i o n s  and i: sues  i n  t h e  ca:.e under  c o n s i d e r a t i o n .  The 

q u e s t  i o n  of  p rocedure ,  w i t h  which t h e  ---. London Expor t  . -. . c o ~ r a t i o n  .--, .--.- 

Ltd .  - c a s e  ( sup ra )  was p r i m a r i l y  concerned,  does  n o t  a r i ~ e  i n  

t h i s  c a s e .  A l l  t h e  a l l e g a t i o n s  h e r e  a r i s e  o u t  o f  t h e  assessment  

o f  ev idence  and submiss ions  which w e r e  b e f o r e  t h e  a r b i t r a t o r  

f o r  h i s  c o n s i d e r a t i o n  and d e c i s i o n  and o u t  o f  t h e  f i n d i n g s  he  

u l t i m z t e l y  made. There  i s ,  t h e r e f o r e ,  no m e r i t  i n  t h e  c o n t e n t i o n s  

based  upon t h e  London E z o r t  J o z c r a t i o n  L td .  c a s e  and t h e  pa s sages  - .--- --. - .--..-- .-- 

i n  R u s s e l l  on A r b i t r a t i o n  (18 th  edn. )  c i t e d  i n  t u p p o r t ,  which a l s o  

w e r e  concerned w i t h  q u e s t i o n s  o f  p rocedure .  

For  t h e  a l t e r n a t i v e  c c n t e n t i o n ,  t h a t  it i s  misconduct  

t o  mishandle  t h e  a r b i t r a t i o n ,  t h e  c a s e  r e l i e d  on was -- Will iams ---- v 

W a l l i s  & Cox (1914) 2 K . E .  478. There  was an a p p e a l  i n  t h a t  -- 
c a s e  from t h e  r e f u s a l  o f  a  county  c o u r t  judge t o  set  a s i d e  a n  

award on t h e  ground o f  misconduct  by  an  a r b i t r a t o r ,  who a l l e g e d l y  

r e j e c t e d  ev idence  on a  m a t e r i a l  i s s u e  t ende red  by  t h e  a p p e l l a n t .  

The a p p e a l  was z l lowed,  t h e  c o u r t  ho ld ing  t h ~ t  t h e  r e j e c t i o n  o f  

m a t e r i a l  ev idence ,  i f  e s t a b l i s h e d ,  amounts t o  misccnduct  e n t i t l i n g  

t h e  pe rson  a g a i n s t  whom t h e  award i s  made t o  have i t  se t  a s i d e .  

The judgment o f  Lush, J., was t o  t h i s  e f f e c t  and was con f ined  

s o l e l y  t o  t h i s  is: ,ue. I t  i s  on a s t a t emen t  by A t k i n ,  J. t h a t  t h e  

Cla imants  r e l y .  I n  h i s  judgment, :.peaking o f  t h e  meaning o f  

misconduct ,  A t k i n ,  J. s a i d ,  a t  p ,  485 : 

" The te rm does n o t  r e a l l y  amount t o  much more t h a n  
such  a mishand l ing  o f  t h e  a r b i t r a t i o n  a s  i s  l i k e l y  
t o  amount tc some s u b s t a n t i a l  m i s c a r r i n g e  o f  
j u s t i c e ,  and one i n s t a n c e  t h a t  may b e  g i v e n  i s  
where t h e  a r b i t r a t o r  r e f u s e s  t o  h e z r  ev idence  
upon a m a t e r i a l  i s : u e .  " 

/ - 3 . -  .. 



I f  t h e  s ta tement  about mishandling war b t e n d e d  t o  b e  a s t a t emen t  

of  p r i n c i p l e  of g e n e r a l  a p p l i c a t i o n  it would be  imposs ib le  t o  

d e f i n e  i t s  l i m i t , . .  I t  would c e r t a i n l y  make most c f  t h e  prev ious  

and subsequent dec i s ions  wrong i n  which t h e  c o u r t s  r e fused  t o  open 

c o n s i d e r a t i o n  of t h e  m e r i t s  of an award though t h e  a l l e g a t i o n s  

showed i n j u s t i c e .  Such a cilse was t h e ' G i l l e s p i e  --. Bros. c a s e  

( supra)  i n  which Atk in ,  J , ,  by then  Atk in ,  L , J . ,  was a member of 

t h e  2our t  of Appea l .  I t  i s  apparent  from what he  s a i d  i n  t h i s  

c a s e  t h a t  he d i d  no t  regard  h i s  s ta tement  i n  t h e  e a r l i e r  c a s e  i n  

1914. a s  having t h e  wide g e n e r a l  a p p l i c a t i o n  f o r  which t h e  !:laimants 

now ccntend.  Atk in ,  L.J .  s a i d ,  a t  p .  524  : 

" I have come t o  t h e  conc lus ion  w i t h  cons ide rab le  
r e l u c t a n c e  t h e t  t h e r e  a r e  no grounds f o r  d i f f e r i n g  
from t h e  conc lus ion  which has  j u s t  been expressed 
by t h e  Naster  of  t h e  Ro l l e .  I come t o  t h a t  con- 
c l u s i o n  w i t h  r e l u c t a n c e  because i t  i s  one of t h e  
numerouc c l a s s  of ca ses  where t h i s  c o u r t  has l i m i t e d  
j u r i s d i c t i o n  and can on ly  d e a l  w i t h  m a t t e r s  w i t h i n  
a l i m i t e d  scope; and as ~2 r e s u l t  h3s very  o f t e n  pu t  
upon it t h e  d i s t a ~ t e f u l  t a s k  of en fo rc ing  d e c i s i o n s  
which appear  t o  be  wrong. " 

I n  t h e  O l e i f i c i o  .--. -.--- Zucchi -- c a s e  ( supra)  it war submit ted t o  ~ : c ~ a i r ,  

J. t h a t  t h e  f i n d i n g  of Atk in ,  L.J .  i n  t h e  -. G i l l e s p i e  --- Bros. c a s e  

was i n c o n s i s t e n t  w i t h  t h e  view expressed by t h a t  l ea rned  judge 

i n  t h e  passage,  c i t e d  above, i n  t h e  Williams v  Wal l i s  & cox - c a s e .  

PficMair, J. s a i d ,  a t  p .  520 ,  t h a t  he could no t  s e e  any incons i s t ency  

"but  i f  t h e r e  b e  any such i n c o n s i ~ t e n c y  (he p r e f e r r e d )  t o  a c t  cn 

t h e  l a t e r  judgment of t h e  lezrndd Lord J u s t i c e  i n  t h e  Court  of 

Appeal." In  my view, t h e  term "mishandling of t h e  a r b i t r a t i c r f '  

must b e  understood i n  t h e  con tex t  o f  t h e  example g iven ,  r e f u s a l  

t o  hear  evidence,  and cannot be  used a s  a u t h o r i t y  f o r  re-opening 

c o n s i d e r a t i o n  of t h e  m e r i t s  of an award on a l l e g a t i o n s  regard ing  

t h e  way i n  which t h e  a r b i t r a t o r  considered and d e a l t  w i t h  t h e  

evidence t h a t  was b e f o r e  him. This  con ten t ion  of t h e  Claimants 

i s  a l s o  wi thout  m e r i t .  
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In  t h e  r e s u l t ,  I upheld t h e  9ezpondent t r  o b j e c t i o n  

t o  t h e  Claimants be ing  zllowed t o  r e f e r  t o  a f f i d a v i t s  and o t h e r  

documents extraneous t o  t h e  award and inco rpo ra t ed  documents. 

I he ld  t h a t  i n s o f a r  a s  t h e  2 l l e g a t i o n s  i n  suppor t  of  t h e  grounds 

of t h e  motion a l l e g e d  e r r o r  o r  mis take,  g r o s s  e r r o r ,  c o n t r a d i c t i o n s ,  

omission t o  make an award on c la ims e s t a b l i s h e d ,  i ncons i s t ency ,  

t h e  award o f  c la ims abandoned and omission t o  award c la ims 

e s t a b l i s h e d ,  t h e s e  a r e  n o t  p rope r ly  grounds of  misconduct and 

t h a t  t h e  Claimante a r e  confined t o  t h e  award and inco rpo ra t ed  

documents i n  o r d e r  t o  e s t a b l i s h  t h e  ~ l l e g a t i o n s .  I h e l d  f u r t h e r ,  

t h e t  i n s o f a r  as  t h e r e  a r e  a l l e g a t i o n s  o f  d i s r e g a r d i n g  admiss ionz,  

submissions and u n c ~ n t r a d i c t e d  evidence,  t h e s e  a l s o  a r e  m a t t e r s  

which, on t h e  a u t h o r i t i e s ,  may on ly  be  shown on t h e  f a c e  o f  t h e  

award and incorpora ted  documents, These have t o  do w i t h  t h e  

assessment o f  evidence,  upon which t h e  d e c i s i o n  of  t h e  a r b i t r a t o r  

i:: f i n a l .  As f read  t h e  a u t h o r i t i e s ,  t h e r e  has been a s t e a d f a s t  

and c o n s i s t e n t  r e f u s a l  by t h e  Courts  t c  a l low t h e  m e r i t s  of an 

award t o  be  opened where t h i s  would l ead  t o  con t rove r sy  upon t h e  

ma t t e r s  which t h e  a r b i t r a t o r  had under c o n s i d e r a t i o n .  This  i s  

t o  p re se rve  t h e  v i r t u e s  of  a r b i t r a t i o n  proceedings ,  s u c h  a s  t hey  

a r e  i . e .  t h e  f i n a l i t y  of  awards. To a l low t h e  Claimants t o  look 

beyond t h e  f a c e  o f  t h e  award i n  t h e s e  c i rcumstances  would have 

breached t h e  p r i n c i p l e s  upholding i t s  f i n a l i t y  . 
The r e s u l t  of my r u l i n g  was t h a t  t h e  Claimants were 

unable  t o  a rgue  p a r a s .  ( i v )  and ( v i i i )  of t h e  p a r t i c u l a r s  i n  

suppor t  of t h e  grounds of  t h e  motion. Paragraphs ( v i )  and ( v i i )  

were argued and I now proceed t o  d e a l  w i th  them i n  t u r n .  



As amended dur ing  t h e  hea r ing ,  pa ra .  ( v i )  of t h e  

grounds of  t h e  rnbti.cn, s h e r t l y  pu t ,  a . l l eges  e r r o r  of  law on 

t h a  f a c e  c ; f  t h e  award, a l t e r n z t i v e l y  t h a t  t h e  award i s  u n c e r t z i n ,  

a r i s i n g  from t h e  award c.<f - #103,095 made i n  pa ra .  3E. This  

award was made i n  r e s p e e t  o f  t h e  c la im made i n  pa ra s .  2 2  and 

23 of t h e  p o i n t s  of  c la im and was i d e n t i f i e d  as c l a i m  DWC 59. 

The awa.rd wi3.L; made t h e  s u b j e c t  cf c e r t a i n  of  t h e  question:.: i n  

the S p e c i a l  Case. The sum a w ~ ~ r d e d  was t o  be  paid  by t h ~  

:?espondent t o  t h e  Claimants i f  ques .  1 (b)  , 2 (a)  and 3  (b) were 

answered i n  t h e  a f f i r m a t i v e  and ques .  2 ( b )  i n  t h e  n e g a t i v e ,  

A;;: I s t a t e d  when d e a l i n g  w i t h  t h e  s p e c i a l  case, it was conceded 

t h a t  qu6hi. 3  (b) shoulcj be answered i n  t h e  a f f i r m a t i v e  z.nd a s  a 

r e s u l t  que:;, 1 2nd 2 were no t  r equ i r ed  t o  be answered. 

Th2 Claimants made s e v e r a l  a l t e r n a t i v e  c la ims  i n  t h e i r  

p l ead ings ,  The f i r s t ,  made i n  pzr?:. 11 of t h e  p o i n t s  of  c la im,  

was a g e n e r a l  c la im t o  be pa id  upon t h e  b a s i s  of a ~ u a n t u m  meru i t -  

f o r  t h e  e n t i r e  work a c t u c l l y  car.cied c ~ u t  by them under t h e  

c o n t r a c t ,  The case  upon which they  based t h i s  g e n e r a l  c la im 

wzs (as s t a t e d  i n  pa ra .  11) p : r i n c i p c l l y  t h a t  &.r ing t h e  cur rency  

of t h e  c o n t r a c t  t h e  n a t u r e  and charz.cter  c,£ t h e  Works; and t h e  

methods employed by them t o  cons t :~uc t  t h e  works es envisaged by 

t h e  c c n t r a c t  was e o  r a d i c a l l y  2ha.nged t h a t  t h e  !Xl~rks a.s executed 

and completed were wholly d i f f e r e n t  from t h o s e  2ontemplz.tod by 

t h e  c o n t r a c t  and by t h e  p a r t i e s .  The p r i n c i p a l  ma t t e r s  and 

even t s  upcn which t h e  Claimants r e l i e d  i n  suppor t  o f  t h e  c la im i n  

p a r a .  11 were summarizer' i n  pa ra .  1 2  of  t h e  pc2ints. of c la im and 

t h e  t o t a l  sum cla imed,  a s  s t c . t ed  i n  para, 13 ,  waE f7 ,787 ,839 .  

Cred i t  was given f o r  - /4 ,601,951 paid  on account ,  making t h e  n e t  

sum clairricd - #3,014,305, exc lus ive  o f  i n t e r e s t .  

I n  pa ra ,  14  of t h e  point:> of c la im,  on t h e  ground:: 

s t s t e d  i n  pa ra .  1 2  2nd ::is an alternr:.tive t o  t h e  c la im i n  p a r a s .  

11 t o  1 3 ,  c7. c l a im  was mzde f ~ r  p;:yrr~ent upon a g u ~ , n ~ m - m _ e _ ~ g i &  
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i n  r e s p e c t  c f  c e r t a i n  s t a t e d  ~ e c t i o n s  of  t h e  Works, c a l l e d  t h e  

major p a r t s  of t h e  Works. This  was r e f e r r e d  t o  a s  t h e  " p a r t i a l  

quantum meru i tH  -.-.- c la im dur ing  t h e  argument p a r a .  15 t h e  n e t  

sum claimed was - /2,951,827. I n  para. 16 and subsequent paragraphs  

of  t h e  p o i n t s  o f  c la im t h e r e  followed 2 number of f u r t h e r  

a l t e r n a t i v e  c la ims ,  mainly c la ims under t h e  c o n t r a c t ,  i n  r e s p e c t  

of  s t a t e d  s e c t i o n s  of t h e  Works. The c la ims  i n  pa ra s .  20 and 

2 1  e t  seq .  were, by para .  19 ,  e x p r e s s l y  made i n  t h e  a l t e r n a t i v e  

t c ~  t h e  claims; i n  pa ra s .  11 t o  18 i n c l u s i v e ,  u n l e s s  t h e r e  was 

express  i n d i c a t i o n  t o  t h c  c o n t r a r y .  

The c la im i n  pn.rns. 2 2  and 23, c l a im  DWC 59, was a 

c l a im  under t h e  c o n t r a c t  and was i n  r e s p e c t  of work done on s e c t i o n  

C o f  t h z  Frorks, nzmely, t h e  channel  b ~ t w e e n  t h c  i i iver ton r a i lway  

b r i d g e  and t h e  Spanish Town '3o:~d b r i d g e .  The :um cla imed was 

d168,772 and t h e  d e t a i l s  shcwiny hcw t h i r  sum w 2 s  a r r i v e d  a t  

a r e  s t a t ~ d  i n  annex V I I  t o  t h e  point2 cf c la im.  Annex V I I  shows 

va r ious  sums claimed, t o t a l l i n g  d168,772, under n i n e  heading5 . 
Head A i~ 2 c l a im  f o r  excava t ion .  The t o t a l  sum claimed wns 

d129,184 l e s s  payments t o t a l l i n g  - /111,820 w i t h  n n e t  c l a im  under 

t h a t  head of - /17,364. Read C i~ a c l a im  f o r  dewater ing and t h e  

sum cla imed was ~ 1 0 1 , " 3 7 .  

I n  appendix I annexed t o  h i s  award, t h e  a r b i t r a t o r  

s e t  o u t  c e r t a i n  misce l laneous  f i n d i n g s  o f  f a c t .  In  para .  4 he 

found as fo l lows  : 

" The Claimants d i d  no t  e s t a b l i s h  t h e i r  c l a im  f o r  
remuneration i n  r e s p e c t  cf t h e  e n t i r e t y  u r  t h e  
g r e a t e r  p e r t  of t h e  works on t h e  b a s i s  of 
SIuantum rneruit ;  but  d i d  c ~ t a b l i s h  t h e i r  c l a im  
f o r  r e m u n e r ~ t i o n  on t h e  b a s i s  of quantum rneruit 
i n  r e spec t  bf t h e  Spanish ;own Xoad  ridge c la im 
DWC 35 (Annex X t o  t h e  P o i n t r  of  Claim) and i n  
r e s p e c t  of t h a t  excavz t icn  and dewater ing which 
i s  t h e  r u b j e c t  of  t h e  excavat ion and dewater ing 
c la ims  i n  DWC 59 (Annex V I I  t o  t h e  P o i n t s  of 
Clzim) 'I . 
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  he s p e c i f i c  a l t e r n a t i v k  c l a i m  i n  r e s p e c t  o f  t h e  

Span i sh  Town ~ o a d  b r i d g e  and roadworks, claim DWC 35,  was made 

i n  paras .  27 and 28 o f  t h e  p d i n t e  cf c l a im .  The c l a im  i s  

framed i n  p a r a .  27 d i f f e r e d  f r ~ m  t h ~  c l a i m  i n  p a r a ,  2 2 ,  i . e .  

c l a i m  DW 59.  Mlhereas t h c  1atte:r was a clzirn under  t h z  ccn- 

t r a c t  o n l y  ( b u t ,  as 5hown above,  w ~ s  - : l t e r n a t i v c  t o  t h e  g e n e r a l  

and t h c  p c r t i a l  quznturn - meru i t  c l a i m s ) ,  t h e  fcjrmer, i n  a d i l i t i c n  t c  

c l a i m i n g  under  t h ~  c:ontract, had a s e p a r a t c  a l t e r n a t i v e  c l a i m  

Lased upon a quantum m e r u i t ,  though it was a l s o  a l t e r n a t i v e  t c )  

t h e  p a r t i a l q u a n t u m  - meru i t  c l z im.  I n  annex X t o  t h e  p o i n t z  (;f 

c l a i m ,  d e t a i l s  o f  t h e  sum cla imed i n  r e s p e c t  o f  c l a im  DWC 35 

a r e  g iven .  T h i s  shows a t o t a l  sum cla imcd f o r  d i r e c t  ccst of t h c  

wurk, f o r  l a b o u r ,  m n t e r i n l  and equipment.  T o  t h i s  :.urn i:, added; 

34.2924% t h e r e o f  f c r  overheads ,  g i v i n g  n t c t a l  job c o s t ;  7'54 

o f  t h e  t o t a l  job c o ~ t  f o r  Mume O f f i c e  overhcadc;  and a f u r t h e r  

7vk f o r  p ro f  i t .  Thebe d e t a i l s  c o n s t i t u t e d  t h e  guantum nlerui t  -- -.- c l s i m .  

The f i n d i n g  i n  p a r a .  4 ot appendix  I i n  r e s p e c t  ~f  c l a i m  DWC 35 

can ,  t h e r e f c r e ,  b e  s a i 3  t o  he z. f i n d i n g  based on t h c  clairn i t s e l f .  

I n u c f a r  2s t h e  f i n d i n g  i n  r e s p e c t  o f  c l a i l ~ i  DFJC 59 i s  concerne:?i, 

i t  amounts t o  2 f i n d i n g  t h a t  t h e  p a r t i a l  quantum mcru i t  c l a i m  

succeeded t o  t h a t  e x t e n t .  

The a r b i t r c t o r  made an award o f  /86,850 i n  r e s p e c t  o f  

t h e  DWC 35 c l a i m  ( see  pzra.. 3B o f  h i s  award) .  The amount 

c la imed wzs d90,857.  T h i s  award, l i k e  t h a t  f o r  c l a i m  DWC 59 ,  

w a s  made t h e  s u b j e c t  o f  ques .  l ( b ) ,  2 ( a )  and 2 (h) as w e l l  as 

quc..: , 3 (2 )  of t h e  S p e c i a l  C a s ~ .  Both a w e r c l ~  ( f o c  c l a ims  DhTC 35 

and DWC 59) were a l t c l  m ~ d e  s u b j e c t  t o  quer . 3 cf t h e  S p e c i a l  Cc7slie. 

I ) '  

T h i s  q u e ~ t i c n  a k e d  whether  upon t h e  b a s i s  c>f t h e  f a c t s  luund by 

t h e  a r b i t r ~ i t ~ r  ~ ~ n d  ~ : t a t c d  i n  ~ i p p ~ m d i x  G and upon a p rope r  con- 

s t r u c t i o n  c)f t h e  ~ ~ n t r a c t :  (2nd c l ,  Or! t h e r e o f  i n  p a r t i c u l a r )  t h d  

Clzimznta z r e  e n t i t l e d  t o  recovac  ; sum i n  r e s p e c t  o f  p r ~ f i t  " i n  

/ ..... 
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t h o s e  c l a i m s  i n  which L: p r o f i t  elernent forms 2 p a r t  o f  t h e  c l a i m " .  

As a l r e a d y  i n d i c n t e d ,  it was ccnceded t h a t  t h e  a n r w e r  t o  t h i s  

q  u e c t i o n  mu:,t be i n  thb;? ~ ? f f i r m a t i v c . , .  I n  p z r ~ .  5 ~f h i s  awr3-rd, 

t h e  a r b i t r a t o r  ~ ~ t z t e d  f ~ u r  sums awarded by him i n  p r e v i o u s  

p a r a g r a p h s ,  i n c l u d i n g  t h e  rums awc2rcled f o r  c l a i m s  DWC 35 2nd TlWC 

59,  and s t a t e d  th7.t i f  t h e  answer t~ quea .  9 i s  i n  t h e  n ~ g a t i v e  

t h e  sums awarded and ~ p c c i f i , - d  i n  t h e  ~ ; ~ r a g r a p h  a r e  t o  be reduced 

b y  t h e  r e s p e c t i v e  sums s p 6 e i f i e d  i n  p a r a .  5 .  The e f f e c t  of w h ~ ~ t  

i s  s t a t e d  i n  th i s  p a r c g r a p h  i s  tha t .  t h s  c p e c i f i e d  sums awarded 

i n c l u d e d , i n  e a c h  c a s e ,  a n  amount fo r  p r o f i t ,  which s h o u l d  be 

deduc tcd  if i t  was:, h e l d  that t h e   claimant^ w G r e  n o t  c n t i t l c d  t c s  
6 

rec0vG.r a sum f u r  p r o f i t  i n  respect o f  t h e  clz . ims fc!r which t h e  

sums sp t2c i f i ed  i n  q u s s .  9  were  awc7.rded. The amount s t a t e d  i n  

p a r a .  5  of  t h e  award t o  be deduc ted  from t h e  award  mad^ i n  

r e s p e c t  <:jf c l a i m  ;Dh?C 35 i:.: 614,785 - w h i l e  t h e  amount t o  Se deduc ted  

from t h e  award f c r  c l a i m  DWC 59 i s  -. /329. 

I n  t h e  argument on t h i s  gruund,  l e a r n e d  c o u n s e l  f ~ r  t h e  

Cla imants  r e f e r r e d  t ~ j  the d e t a i l s  of t h e  c l a i m  made f a r  DWC 35 

i n  annex X and t o  t h e  [urns s t a t e d  i n  r e s p e c t  c;f  thi:. c l a i m  i n  

p a r a .  5 of t h e  award ( i . e .  t h c  surn awarded and t h e  sum tc  be 

d e d u c t e d )  and demons t ra ted  t o  my ~ z t i s f a c t i o n  t h a t ,  c o n s i s t e n t  w i t h  

h i s  f i n d i n g  i n  appendix  I t h s t  t h e  Cla imants  had e s t a b l i s h e d  t h e i r  

clzirn f o r  r emunera t i cn  on t h z  b a s i s  of quuantun~ m e r u i t  i n  r e s p e c t  

of t h e  S p a n i s h  'Ibwn Rciad b r i d g e  c l a i m  DWC 35,  t h e  a r b i t r a t o r  had 

v a l u ~ d  t h e  works f o r  t h i s  c l a i m  a n  t h e  b a s i s  o f  3 quantum m e r u i t  

and had n l l o w ~ d  f o r  p r o f i t  o f  7I?A i n  a r r i v i n g  a t  t h e  amount c - f  

h i s  award - /86,850.  -... The p e r c e n t a g e  z l lowed f c ; ~  p r o f i t  i c  t h e  

p e r c e n t a g e  which wan claircwd by t h ~  Cla imants  i n  annex X and i t  

was s u b m i t t e d  f o r  thf- C1airnant.s t h a t  t h i s  is  a. f i n d i n g  by t h e  

a r b i t r a t o r  t h z t  79A is  a f a i r  p r o f i t  t o  award on a ,cp$fiturn me.guit 

c l a i m  f o r  t h e  S2ndy G u l l y  p r o j e c t .  
/ e..... 



I n  r e s p e c t  of  t h e  g e n e r a l  and p a r t i a l  quantum meru i t  

c la ims as w e l l  a s  c la ims  DWC 35 and DWC 59, t h ~  i1es;pondent s e t  

up t h e  dcfence cf l c c k  bf n o t i c e  r e l y i n g  on c l .  96 of  t h e  c o n t r a c t .  

The c ~ n t e n t i c n ,  as s t a t e d  i n  t h e  r e l e v a n t  paragraphs  of t h e  p o i n t s  

of defence ,  was t h a t  t h e  Claimants f a i l e d  t o  j i v e  w r i t t e n  n o t i c e  

of t h e  r e s p e c t i v e  c la ims w i t h i n  t h e  pe r iod  s t a t e d  i n  c l .  96 and 

by reason t h e r e o f  t h e  c la ims were a b s o l u t e l y  waived. I n  t h e i r  

p o i n t s  o f  r e p l y  t h e  Claimznts r e l i d  on s e v e r a l  alternative 

con ten t ions  why t h e i r  c la ims were no t  b a r r e d  by c l .  96,  The 

opposing con ten t ions  gave r i f e  t o  t h e  f i r s t  t h r e e  q u e s t i o n s  i n  

t h e  Spec i a l  Case. A s  I s t a t e d  when d e a l i n g  w i t h  t h b  S p e c i a l  Case,  

i n  view o f  t h a  a r b i t r a t o r ' s  f i n d i n g s  i n  appendix A i n  r e s p e c t  o f  

n o t i c e ,  i t  was conceded t h a t  q u ~ s t i c n  3 shauld  be answered 

favourab ly  t o  t h e  c l a iman t s  and th3.t  ques .  1 2nd 2 ,  t h e r e f o r e ,  

d i d  no t  a r i s e  f o r  cnswers.  

Thk content icms c;f t h e  Claimants i n  suppor t  of  thi: 

a l l e g a t i o n s  of pa ra .  ( vi) of t h e  cjrounds of t h e  m o t i ~ n  o f  e r r o r  

on t h e  f a c e  o f  t h e  award, o r  u n c e r t a i n t y ,  i n  t h e  award o f  

Lf1103,095 f o r  c l a im  DWC 5 9 ,  are: 

(i) t h a t  t h e  a r b i t r a t o r  has  made no award of any sum 
on t h e  b a s i s  of  guantum rneruit i n  r e s p e c t  of  t h d  
excava t ion  and dewater ing heads o f  t h e  c la im,  i n  
s p i t e  o f  h i s  f i n d i n g  t h z t  t h t  Claimants e s t a b l i s h e d  
t h e i r  c la im f o r  remuneration on t h i s  b a s i s  i n  
r e s p e c t  of those two heads of c la im : 

(ii) a l t e r n a t i v e l y ,  t h a t  he has made an award ca id  t o  
b e  on t h e  b a s i s  of  guantum meru i t  which c o n t a i n s  
nu sum i n  r e s p e c t  of p r o f i t ,  a l t e r n n t i v e l y ,  a sum 
g r o s s l y  i n c o n s i s t e n t  w i t h  t h a t  i n  anc the r  p a r t  
of h i s  award on a s i m i l a r  b a s i s .  

Learned counre l  fcr t h e  Clcirrlants developed an argument 

i n  suppor t  o f  t h e  f i r s t  c ~ n t e n t i o n  bzsed upcm t h c  f a c t  t h a t  i n  1 

I 
pa ra .  333 of h i s  award t h e  sum ;~wa:rdcd f o r  clairn DWC 59 waL n o t  I 
mad& t h e  cub jec t  of ques .  l ( 2 )  of  t h e  s p e c i a l  :;lee. That 

q u e s t i o n  is  : whether upon 2 proper c o n s t r u c t i o n  of t h e  c c n t r a c t  t h e  

/ o..... 
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p r o v i s i o n s  o f  c l .  96 a p p l y  tc c l a i m s  by  t h e  Cla imants  t h a t  t h e y  

w e r e  d n t i t l e d  t o  be renumerated on t h e  b z s i s  of  s zuzntum ... me,ruit  

and t h a t  t h e y  were e n t i t l e d  t o  damages f o r  b r e a c h  o f  c o n t r a c t .  

It was submi t t ed  t h a t  i f  t h e  5.uitI awarded for c l z i m  ilWC 59 was 

i n t ended  to be, o r  t o  i n c l u d e ,  an  3ward on t h e  b a s i s  of  a 

quantum-meruit, t h e  award or t h e  r e l ava .n t  p a r t  o f  i t  shou ld  

have been made s u b j e c t  t o  ques  . 1 (a)  . I n s t e a d ,  t h e  :-;ubmission 

con t i nued ,  t h e  w h ~ l e  of t h e  award was made s u b j e c t  t o  question:.  

of law which were a p p r o p r i a t e  i f  t h e  a r b i t r z t o r  was n o t  awarding 

on t h e  b a s i s  o f  guantum ~----,,-..-.,.. rnorui t .  It must f o l l ow ,  it was s a i d ,  

t h a t  t h e  a.ward of  - 4103,095 does ncit c o n t a i n  an award i n  r e s p e c t  

o f  excava t i on  and dewate r ing  on t h e  b a s i s  of  a ggantum ".-~-,-.---. m e r u i t .  

T h i s ,  i t  was submi t t ed ,  i s  a c l e a r  errcr, i n  view o f  t h a  f i n d i n g s  

i n  p a r a .  4 o f  append ix  I. 

On b e h a l f  c?f t h e  I.espondont, i t  was submi t t ed  t h a t  

t h e  C l a i m ~ ~ n t r  c a n n ~ t  p r o p e r l y  r e l y  upon t h e  q u e : - t i c n ~  of law 

i n  t h e  S p e c i a l  Case t o  a sk  t h e  Court  t o  s a y  t h z t  t h e r e  i s  c ~ r r o r  

on t h e  f a c e  of t h e  eward as  ccn tended .  It was : ,aid t h a t  i t  i k  

t h e  f a c t s  e n  t h e  fa .ce uf t h e  award which a r e  t c :  b e  reviewed i n  

t h i s  con.nect ion  and no h e l p  is; o b t a i n e d  i n  l ook ing  a t  t h e  

 arbitrator'^  question^,, I can E.ee ncj o b j e c t i ~ n  t o  t h e  l i n e  i.t:f 

argument which hcls been p u t  forward based on que:~. 1 (a). It 

i s  r e a l l y  t h e  zwsrd i n  p a r a .  3E which i s  be ing  impugned. Th i s  

pa r ag raph  e x p r e s s l y  ms,kec: t h e  nw;~rdc i n  t h e  pc rayraph  5-ubject  t o  

s p e c i f i c  q u e s t i o n s  s ta . tecl  i n  t h e  f i r c t  pa r sg r aph  of the  award.  

A l l  t h a t  t h e  Claimnnts ;:.re s zy ing  i s  t h a t  t h e  omiseion t c  make 

one  of t h e  awards s u b j e c t  t c  ~in(::jthsr o f  t h e  q u e s t i o n s  i n  t h e  

f i r s t  paragra.ph has  c e r t a i n  ccjnrequences i n s o f z r  as  t h e  v a l i d i t y  

of t h z t  award i s  concerned.  

~ e i + r n &  counse l  f o r  t h e  ;!ieepc,ndent p o i n t e d  t v  t h e  I I 

f a c t ,  as  :.tc:ted i n  t h e  r e c i t z l a  c1f t h e  award, t h a t  i t  w l s  tht; 
/ . . . . . . . 
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p a r t i e s  who asked th3 . t  t h e  nward shou ld  be mclde i n  t h e  form csf a 

Spec i z J  Case 2nd i n  pa r a .  1 o f  t h e  ::!wa.rd t h e  a r b i t r 2 t o r  s t a t e s  

t h a t  t h e  q u z s t i o n s  of  law s t a , t e d  by  him f o r  t h e  ~ p i n i c i n  cf t h e  

Court " a r e  g e n e r a l l y  i n  t h e  form i n  which t h e  p a r t i a s  asked (him) 

t o  expres:> them." I t  w;>s s z i d  t h ~ l t  a t  t h e  t i m e  t h e  q u e s t i o n s  were 

be ing  s e t t l e d  as a gu ide  t o  t h e  a r b i t r a t o r ,  qu2s .  l ( a )  would have 

hzd no r e f e r e n c e  t o  t h c  c l a im  DWC 59 s i n c e  t h a t  c l a i m  w a s  pu t  

forwzrd under  t h e  c o n t r a c t  and n o t  a s  3 L- uantum meru i t  .. -- . - -, - c la im.  

Even s o ,  i t  was po.inted o u t ,  a l t hough  t h e  c l a i m  DWC 35 wis  a x p r c ~ c l y  

p u t  forward on a quantum meru i t  - b z i i s  t h e  award f o r  thc.t  c l a im  wri:: 

n o t  r e l a t e d  t o  yue::. 1 (2) . Indeed,  it was s a i d ,  t h e  q u e s t i o n  war 

n o t  r e l a t e d  t o  any award a t  a l l .  I t  we:: s ubmi t t ed  t h z t  i n  view of 

t h e  f i n d i n g  t h a t  t h e  ~ u a n t u m  meru i t  .. --- cla.ims had n o t  been e s t a h l i s : h c d ,  

excep t  i n  t h e  two areas i n  c l a ims  DF?C 35 and 59, 71nd t h e  a r b i t r a t o r  

having found t h a t  n c t i c c  under  c l ,  96 was g i v e n ,  q u e s .  l ( a )  became 

i r r e l e v a n t  and w e s  asked o n l y  because  t h e  p z r t i e s ,  unaware o f  whcit 

t h e  a . r b i t r a t o r '  s f i n d i n g s  of f z c t  wc,uld h.2ve been,  r e q u e s t e d  t h a t  

it b e  pu t  and t h e  q u e s t i o n  " j u s t  g o t  l e f t  i n " .  It was submi t t ed  

t h a t  i t  canno t  be i n f e r r e d ,  frclm t h e  f a c t  t h a t  q u e s .  1 (a) was n o t  

r e l a t e d  t o  c l a i m  DWC 59,  t h a t  t h e  a r b i t r a t o r  a r r i v e d  a t  h i s  

e ssessment  o f  t h e  cla.im on 2 b a s i s  o t h e r  t han  ~ u a n t u m  --,- meru i t  i n  

r e s p e c t  o f  t h e  e x c a n t i o n  and dewate r ing  heads o f  t h a t  c l a im .  

I n  r e p l y ,  i t  wa.o eubmi t t ed  f o r  t h e  Cla imants  t h a t  one  

must s t a r t  w i t h  t h e  presumption t h a t  t h e  a r b i t r a t u r  d i d  n o t  make 

~i mis take  and i t  c z n n c t ,  t h z r e f o r e ,  be presumed t h a t  he  l e f t  q u e s .  

1 ( a )  i n  by an o v e r s i g h t ,  Fur thermore ,  t h e  2 rb i t ra tc j r -  d i d  n o t  

know when making h i s  zward t h a t  t h a  g e ~ p o n d e n t  would make t h e  con- 

c e s s i o n  which has  been rn~ide i n  r e s p e c t  o f  quee .  3 ,  I n  t h o s e  circum- 

stances,  i t  was submi t t ad ,  t h e  7 : rb i t r a t o r  WZLS c b l i g e d  t~ ask  n o t  

c n l y  q u e s ,  3 b u t  q u a s .  1 (a) as we211 as t h i s  l a t t e r  q u e s t i o n  hi;d t o  1 

be de te rmined  b e f ~ r r  quor . 3 bcc7:me r e l e v a n t  t u  t h e  c 1 ~ i . m ~  on quantum ~ 
/ .... I 
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meru i t  and f o r  damages. Fo r  t h o s e  r e a s o n s ,  it was: s a i d ,  i t  i~ -- 
i m p o s s i b l e  t o  f i n d  t h a t  a t  t h e  t i m e  t h e  award w s s  made q u d s .  l ( a )  

was i r r e l e v a n t  and l e f t  i n  by mi s t ake .  

I was r e f e r r e d  t o  2 stc.terndnt i n  R u s s e l l  on  A r b i t r a t i o n  

(18 th  edn. )  a t  p .  2 7 2 ,  and t h e  a u t h o r i t i e s  c i t e d  i n  suppo r t  o f  i t ,  

t h a t  : " I t  h ~ s  o f t e n  been s a i d  t h a t  t h e  c o u r t s  a r e  alwcys i n c l i n e d  

t o  suppo r t  t h e  v a l i d i t y  of an award, and w i l l  make e v e r y  r e a s o n a b l e  

in tendment  and presumpticin i n  f avou r  c;f i t s  be ing  a f i n a l ,  c e r t a i n ,  

and s u f f i c i e n t  t e r m i n a t i o n  cf t h e  m a t t e r s  i n  d i s p u t e "  . It was 

ag reed  t h a t  t h i s  i s  an  a c c u r ~ ~ t e  s t a t emen t  of t h e  p r i n c i p l e  o f  law 

a p p l i c a b l e  when an award i s  impugned as t h i s  cne  i s ,  Applying i t  

t o  t h i s  f i r s s t  c o n t e n t i o n  of t h e  Cl::.imants, I 2rn a f r a i d  t h z t  I nrn 

n o t  persuaded t h z t  t h e  f a i l u r e  t o  make t h e  award f o r  t h e  DWC 59 

c l a i m  t h e  s u b j e c t  o f  q u e s .  1 (a )  , by i t s e l f ,  n e c e e s a r i l y  l e a d s  t o  

t h e  conc lu s ion  t h a t  t h e  a r b i t r a t o r  d i d  n c t  c z l c u l a t c  and a l l o w  t h e  

c l a i m s  f o r  c x c a v a t i c n  end dewate r ing  i)n t h e  b a s i s  of n q u m t u m  

m e r u i t .  It was demonst ra ted  t h a t  t h e  award made f o r  t h e  DWC 35 
-.-- 

c l a i m  was cjn t h e  b a s i s  of , m m  .-.m...-- m e r u i t ,  ,-.*,- y e t  t h i s  was n u t  made t h z  

s u b j e c t  o f  ques .  1 (a) . The Claimants a g r e e  t h a t  t h e  q u e s t i o n  was 

r e l e v a n t  t o  t h e  DWC 35 c l a im  bu t  s a y  t h a t  an  error on t h e  f a c e  uf t h e  

award i s  n o t  exp l a ined  away by p o i n t i n g  t o  a n o t h e r .  T h i s  may be 

so ,  b u t  t h e  burden i s  on them t o  shsw a c l e a r  e r r o r  a n d ,  i n  my 

opinion, t h e  c r n i s s i ~ n  i n  r e s p e c t  o f  t h e  DWC 35 c l a im ,  which was 

a d m i t t e d l y  awa.rded cn  t h e  b a s i s  c;f quantum ---.-.- m e r u i t ,  weakens t h e  

f o r c e  of  t h e  c o n t e n t i o n  t h a t  t h e  omiss ion  i n  r e s p e c t  o f  t h e  D W  59 

c l a i m  shcws t h a t  t h e  award mzde i n  r e s p e c t  ~f  t h a t  c l a i m  d i d  n o t  

i n c l u d e  an  award on t h a t  ba . s i s .  There  i s  a l s o  some m e r i t  i n  t h e  

. l e sponden t1s  submiss ion t h s t  t h e  a r b i t r a t o r  may have cons ide r ed  t h e  

q u e s t i c n  i r r e l e v a n t  becauiie o f  h i s  :>lmost t o t a l  r e j e c t i o n  o f  t h e  

g e n e r a l  and p a r t i a l  q_uantum ---..,.- -, -- .---.. rnsrui t  ,..-, ---. c l a ims ,  overlocjking t h e  

r e l a t i v e l y  minor r e s p e c t s  i n  which t h ~  el~:irns on t h i s  b a s i s  hzd 

/ ...,. 
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(: succeeded.  A s  an e x t e n s i o n  cf t h i s  submi:sion,  and perhzps  t h e  

most compel l ing  r ez son  why t h i s  c o n t e n t i o n  of t h e  Cla imants  

cannot  succeed ,  i t  seems t c  me t h a t  t h e  a r b i t r a t o r  cannc t  p r o p e r l y  

be s n i d  tc be wrong i n  n o t  mnking t h e  DTC 59  c l a i m  s u b j e c t  t o  y u e s .  

1 (a) , though t h i s  may be s a i d  of t h c  DWC 35 c lz i rn ,  The rezscjn i!, 

t h a t  t h e  a r b i t r a t c r ,  2 s  i t  seems t o  m e ,  was q u i t e  e n t i t l e d  tc; 

regclrd q u e s ,  l ( a )  a s  app ly ing  c n l y  t o  c l a i m s  e x p r e s s l y  made on t h e  

b a s i s  of a quantum m e r u i t .  ---...- Thi s  a p p a r s  t o  b e  t h e  l i t e r a l  meaning 

of t h e  q u e s t i o n .  The D W  35 c l a im  was such  a c l a i m  b u t  t h e  Db?C 

5 9  c l a i m  was n o t .  

The second c o n t e n t i c n  on t h i s  ground concerns  t h e  p r c f i t  

e lement  i n  t h e  awards made fcjr c l a ims  DWC 35 and DWC 59 and shown 

i n  p a r a .  5 of t h e  award. A s  a1rt:ctdy ~ t z t e d ,  t h e  t o t a l  c l a i m  

made i n  DWC 35 on t h e  b a s i s  of 2 quimturn meru i t  was /90,857 and 

t h e  award on t h a t  b a s i s  i:: ~ 8 6 , 8 5 0 ,  w i t h  n p r o f i t  e lement of &14,785. 

I n  t h e  DWC 59  clairn,  t h t  t s t a l  sum cla imed under  t h e  c o n t r a c t  f o r  

cxcavatic/n was d129,104 ant3 - /101,917 f o r  dewate r ing .  A t o t a l  f c r  

b o t h  heads  c;f t h e  c l a i r n G f t 2 3 1 , 1 0 1 ,  An czllowancc o f  / l l l , e 2 0  - 
fcrr payments r e c e i v e d  was made agzj -ns t  t h e  c l a i m  fc;r exca .va t i cn ,  

r educ ing  t h a t  c l a i m  t o  t 1 7 , 3 6 4 .  I t  was shown, however, t ha . t  t h e  

payments were  i n c l u s i v e  cf payments for dewate r ing  as w e l l  as 

excava t i on ,  so  t h e  a l lowance  shou ld ,  p r o p d r l y ,  have been made 

aga ins . t  t h e  t o t a l  f o r  b o t h  heads of t h e  clairn. I f  t h i s  were 

dune, t h e  t o t a l  n e t  c l a im  under  b o t h  heads would hzve been 

/119,281. A s  a l r e a d y  s een ,  t h e  t o t a l  sum awarded on t h i s  c l a i m  - 
i s  - /103,095 and t h e  p r o f i t  e lement t o  be deducted  from t h i s  award 

i f  quec .  9 were t o  be  answered i n  t h z  n e g a t i v e  i s  t 3 2 9 .  

I n  pn rz .  4 o f  h i s  f i n d i n g s  i n  appendix  G ,  annexed t o  h i s  

award, t h e  a r b i t r a t o r  found " t h a t  t h e  ca l cu l z i t i c~n  (,if t h e  v a l u e  of 

work c a r r i e d  o u t  upon r3 ~ m t u m _ g 2 z g > &  c h ~ u l d  i n c l u d r  an  e lement  

i n  r e s p e c t  cf p r o f i t ,  2nd t h a t  t h e  v a l u e  o f  t h e  work has  n o t  been 



properly paid f o r  i f  no element f o r  prof it it. includedu . It has 

been shown t h a t  i n  respect  of claim DWC 35 he allowed 79/0 p r o f i t  

i n  h i s  award, t h e  snme percentage claimed. It was contended f o r  

t h e  Claimants t h a t ,  t o  be cons i s ten t ,  t h e  same percentage should 

be allowed i n  respect  of t h e  award fo r  excavation and dewatering 

i n  claim DWC 59. For t h e  Respondent it was submitted t h a t  t h e  
f o r  

f a c t  t h a t  7% p r o f i t  may have been allowedLthe DWC 35 claim does 

not ,  i n  law, e s t ab l i sh  a p r inc ip le  t h a t  t he  a r b i t r a t o r  must 

award the  same percentage on 311-tum -- meruit claims. It was 

s a id  t h a t  because guantum meruit .- - i s  what i s  a reasonable value f o r  

work done, d i f f e r en t  pz r t s  of t h e  work could a t t r a c t  d i f f e r en t  

allowances i n  respect  of p r o f i t  "dependent upon how i n t r i c a t e  t h e  

work is and a l o t  of imponderables ." I do not agree. I cannot 

s e e  what t h e  i n t r i cacy  of t h e  work has t o  do wi th  t h e  p r o f i t  

percentage. I accept t h e  contention t h a t  t he  a r b i t r a t o r  should 

be  expected t o  make the  same percentage allowance f o r  p r o f i t  on 

t h e  DWC 59 claim a s  he did on t h e  UWC 35.  his has nothing t o  

do with l ega l  pr inciples .  I t  has t o  do with consistency, a s  

t he re  appears t o  be no r a t i o n a l  bas i s  upon which a d i f f e r e n t  

percentage can be j u s t  i f  ied  . 
In order  t o  dr ive  home the  point  being made on t h i s  

semnd contention, learned counsel fo r  t h e  Claimants conducted an 

ar i themat ica l  demonntrntion. He aseumed, ageins t  t h e  claimants, 

t h a t  t he  a r b i t r a t o r  awarded i n  f u l l  the  o ther  heads of claim 

(besides t h e  excavation and dewatering) i n  t h e  DWC 59 claim. These 

would t o t a l  f49,491. I f  t h i s  sum i s  taken from the  sum of 

f103,095 awarded, a balance of f53,604 remains, representing t h e  

minimum award which the  a r b i t r a t o r  could have made f o r  t h e  

excavation and dewatering. When t h i s  balance is  added t o  t h e  

payment made on account, f111,820, a t o t a l  of f165,424 r e s u l t s  , 

which represents  t he  t o t a l  value of t he  excavation and dewatering 

work. I f  a p r o f i t  of  79h is  s.llowed, t h e  p r o f i t  element i n  t h a t  

...... ' 



f i gu re  would be i n  t he  region of - #11,000 (on counsel 's  calcula-  

t ions  - not mine) . This f igure  of - #11,000 i s  t o  be compared with 

f329 s t a t e d  i n  para. 5 of t h t  awsrd. From t h i s  it was submitted 

t h a t  i t  is c l e a r  on the  face of t he  award t h a t  t h e  a r b i t r a t o r  

could not have included a reasonable element of p r o f i t  f o r  excava- 

t i o n  and dewatering and t h a t  i f  any p r o f i t  a t  a l l  war included 

it was daxisory. It was pointed out t h a t  t h e  l e s s  the  a r b i t r a t o r  

awarded agains t  t he  o ther  claimn i n  DWC 59 t h e  more it  becomes 

c l e a r  t h a t  t h e  ~ x c a v a t i o n  and dewstering were not valued on the  

bas i s  of a quantum ..---- meruit - which, i t  was submitted, is a ccmplete 

den ia l  of the  bas i s  upon which t h e  a r b i t r a t o r  s a id  t h a t  he was 

going t o  award f o r  excavation and d2watering. 

The w h o l ~  bas i s  of t h i s  second contention cf t h e  

claimants i s ,  of course, t he  n in th  question asked i n  t he  Special  

Case. The terms of t h i s  question and i t s  e f f e c t  upon t h e  contents  

of para. 5 of the  award have dlrezdy been s t ~ t e d .  It  was submitted 

f o r  t h e  Rzspondent t ha t  t he  words " i n  thase claims i n  which a 

p r o f i t  element forms a pa r t  of t h e  claim", raehich appear i n  quos. 9 ,  

r e f e r  tc; those claims i n  which a p r o f i t  element forms an ident i -  

f i a b l e  p a r t  of the  claim. As the  DWC 35 claim is such a claim, 

it was sa id ,  t he  p r o f i t  element of f[lC,785 i n  it is  i s ~ l a t e d  i n  

para. 5 of t h e  award. It  was contended t h c t  as t h e  DWC 59 

claim had no p r o f i t  element i so la ted  as par t  of it, it was not 

properly the  subject  of ques. 9 and t h a t  the  a r b i t r a t o r  was, 

the re fore ,  not required t o  i s o l a t e  i n  para. 5 t he  p r o f i t  element 

of h i s  assessment of t h e  excavation and dewatering c l z i m s  . 
Learned oounsel f o r  t h e  Claimants eccepted the  submission t h a t  

ques. 9 was intended t o  r e f e r  t o  claims i n  which a p r c f i t  element 

was i so la ted  but pointed out chat i n  t h e  general and p a r t i a l  

guantum mesuit claims ( in  annexes 111 and I V  t o  the  points  of claim) 

an element of p r o f i t  i s  an i d e n t i f i a b l e  par t  of each claim, so 

/ ...... 



ques.  9 app l i e s  t o  them. It  followed from t h i s ,  it was argued, 

t h a t  i f  t h e  a r b i t r a t o r  had made wi th in  h i s  award of - /103,095 

an award on t h e  b a s i s  of a quantum ---.- .-.. meruit - ---- which included, a s  he 

s a i d  it should,  an element of p r o f i t ,  he would have shown it i n  

para.  5 and he has not  done so .  SO one i s  dr iven  t o  t h e  con- 

c lus ion ,  it was ~ u b m i t t e d ,  t h a t  t h e  a r b i t r a t o r  has not  made an award 

on t h e  b a s i s  of a xuantum --.-,- meruit  o r ,  i f  he has done s o ,  he has not  

included any p r o f i t  element i n  it. 

Learned counsel f o r  t h e  Respondent sought t o  r e f e r  t o  

d e t a i l s  of t h e  BWC 59 claim i n  ccrrespondence between t h e  

Claimants and t h e  ~ o n c u l t i n g  Engineers on t h e  ground t h c t  t h e  

DWC 59 claim was incorporated by reference  i n  t h e  award. Learned 

counsel f o r  t h e  Claimants d id  not  o b j e c t  t o  my looking a t  t h e  

correspondence but  submitted t h a t  t h e  documents were not  properly 

incorporated i n  t h e  award and shcjuld not  be taken i n t o  account 

i n  my judgment i f  I decided t h a t  they were not  s o  inccrpora ted .  

Aeference was made t o  these  documents t o  show t h a t  t h e  amount 

i s o l a t e d  as p r o f i t  i n  para.  5 of t h e  award i n  r e spec t  of  t h i s  

c laim was t h e  p r o f i t  element i n  t h e  heads of  claim o t h e r  than 

t h e  claims f o r  excavation and dewatering. This  was f o r  t h e  

purpose of  support ing t h e  argument t h a t  t h e  a r b i t r a t o r  was con- 

cerned i n  para.  5 only wi th  claims i n  which a p r o f i t  element was 

i d e n t i f i e d  and not  wi th  what p r o f i t  went i n t o  h i s  award i n  

r e l a t i o n  t o  h i s  quantum mcruit  assessment f o r  excavat icn and 

dewatering. Af te r  due cons idera t ion ,  I am s a t i s f i e d ,  2nd hold,  

. t h a t  t h e  documents a r e  not  incorporated i n  t h e  award and I, there-  

f o r e ,  do not  r e l y  on them f o r  t h e  purposes of my decis ion .  

A s  I hzve a l ready ind ica ted ,  t h e  f ind ing  i n  appendix I, 
ed 

annexed t o  t h e  award, t h a t  t h e  Clzimants e s t a b l i s h / t h e i r  c laim f o r  

remuneration on t h e  b a s i s  c;f a cpmtum meruit i n  r e spec t  of t h e  

excavation and dewatering p a r t s  of t h e  DWC 59 claim, amounts2 t o  
/ .a*.. 



C 
a fdnding that the partial quantum rneruit claim succeeded t o  t h a t  

claim 
ex ten t .  This  p a r t i a l  quantum meruit./(and t h e  genera l  c laim a s  w e l l )  

was made up i n  t h e  same way t h a t  t h e  quantum -.--- meruit  c laim i n  t h e  

DWC 35 claim was made up, t h a t  i s  t o  say,  showing s e p a r a t e  claims 

f o r  c o s t s  of labour ,  m a t e r i a l ,  equipment, job overheads and Home 

Of f i ce  overheads and a sepa ra te  claim f o r  p r o f i t .  ~ u e s t i o n  9 i n  

t h e  Specia l  Case i s ,  i n  terms, made dependent upon t h e  f a c t s  found 

and s t a t e d  i n  appendix G o  In  t h a t  appendix, a s  a l r eady  s t a t e d ,  

t h e  a r b i t r a t o r  found t h a t  " t h e  c a l c u l a t i o n  of t h e  va lue  of work 

c a r r i e d  ou t  upon a guantum rrierui. should inc lude  an element i n  

r e spec t  o f  p r o f i t ,  and t h a t  t h e  value of t h e  work has not  been 

proper ly  paid f o r  i f  no element f o r  p r o f i t  i s  included".  When, 

t h e r e f o r e ,  i n  para.  5 of h i s  award, t h e  a r b i t r a t o r  was i s o l a t i n g  

t h e  p r o f i t  element i n  t h e  awards he had made, because of ques.  9, 

it should have been c l e a r  t o  him t h a t  any p r o f i t  allowed by him i n  

r e spec t  of  t h e  claims f o r  excavation and dewatering should be 

i s o l a t e d  f o r  deduction i n  t h e  event s t a t e d  i n  t h e  paragraph, 

Since he has not  done so ,  t h e  bas i2  upon which he made t h e  award 

f o r  those  claims i s  open t o  ques t ion .  

It was submitted f o r  t h e  Xespondent t h a t  i t  has t o  

be presumed t h a t  t h e  a r b i t r a t o r  has made an award i n  r e spec t  of  a l l  

mat ters  be fo re  him (see  t h e  passage from Russe l l  on A r b i t r a t i o n  c i t e d  

above).  From t h i s ,  it was contended t h a t  once it i s  c l e a r  t h a t  

t h e  f i g u r e  of  d103,095 must contain an element over and above t h e  

t o t a l i t y  of t h e  o t h e r  claims i n  DWC 59, a p a r t  from excavation and 

dewatering, t h e  e x t r a  f i g u r e ,  based on t h e  f indings  of t h e  a r b i t r a t o r ,  

can only poss ib ly  r e l a t e  t o  an a s t e ~ s m e n t  of t h e  excavation and 

dewatering claims on t h e  b a s i s  of  a guantgn rneruit. I f  a l l  t h a t  was 

being considered was t h e  award of {103,095 i n  para.  3B of t h e  award 

t h i s  contcnt ion could not  be f a u l t e d .  I t  would then have t o  be 

presumed t h a t  t h e  award i n  respect  of excavation and dewatering had 



been ca lcu la ted  on t h e  proper ba.s is .  When, however, a s  i s  c l e a r  

from t h e  f i g u r e  of d329, e s p e c i a . 1 1 ~  when compared with t h e  amount 

i s o l a t e d  f o r  p r o f i t  i n  respect  of t h e  DWC 35 claim, t h e  a r b i t r a t o r  

f a i l s  t o  i s o l a t e  a p r o f i t  element i n  para.  5 i n  respect  of t h e  DWC 

59 claim which shows t h a t  a reasonable p r o f i t  was included f o r  t h e  

excavation and dewatering p a r t s  of t h e  claim, t h e  presumption 

cannot reasonably be made; unless  one goes f u r t h e r  and assumes t h a t  

t h e  a r b i t r a t o r  misunderstood o r  mis in terpre ted  ques.  9 o r  over- 

s igh ted  t h e  f a c t  t h a t  he had ca lcu la ted  those  p a r t s  of t h z  claim 

on t h e  b a s i s  of  a z a n t u m  -.--- merui t ,  thus explaining t h e  f a i l u r e  t o  

i s o l a t e  a p r o f i t  qlement which included a reasonable p r o f i t  i n  

r e spec t  of t h e  award on t h e  b a s i s  of a quantum -..- - -- merui t ,  - ----- In my 

opinion,  t h e  words " i n  those claims i n  which a p r o f i t  element forms 

a p a r t  of  t h e  claim" appearing i n  ques.  9 so  c l e a r l y  included t h e  
of 

quantum meruit  claims t h a t  I would not  be j u s t i f i e d  i n  making z i t h e r /  

those  assumptions.  It could be argued wi th  equal  fo rce ,  and was so  

argued, t h a t  t h e  explanat ion f o r  t h e  f a i l u r e  t o  i s o l a t e  a reasonable 

p r o f i t  element i s  t h a t  t h e  a r b i t r a t o r ,  by an overs igh t ,  d i d  not  

award t h e  excavation and dewatering p a r t s  of t h e  claim on a 

quantum m_euit b a s i s ,  a s  he had found, but  under t h e  c o n t r a c t  as 

claimed i n  t h e  DWC 59 claim. 

In a l l  t h e  circumstances,  I hold t h a t  t h e  a r b i t r a t o r ' s  

f a i l u r e  t o  s t a t e  a reasonable p r o f i t  element i n  para.  5 of h i s  

award i n  r e spec t  of  t h e  DWC 59 claim makes i t  uncer ta in  whether 

t h e  award f o r  t h e  excavation and dewatering p a r t s  of t h e  claim 

were ca lcu la ted  on a quantum--ts~& b a s i s  as they  should have heen ,  

o r  under t h e  con t rac t  and, i f  t h e  former, whether a reasonable sum 

f o r  p r o f i t  was included i n  t h e  award. This ,  i n  nly judgment, 

makes t h e  award of  d103,095, i n  para.  3B of t h e  award, unce r t a in .  

Paragraph ( v i i )  was t h e  o t h e r  ground of t h e  motion 

which was argued. I t  a l leged  t h a t  t h e  a r b i t r a t o r  e r red  i n  law 

i n  h i s  a w a r d  of i n t e r e s t :  / m u  a, q 



" (a)  i n  f a i l i n g  t o  award i n t e r e s t  from t h e  d a t e  
t h e  r e l e v a n t  work was completed o r  t h e  d a t e  
t h e  Claimant ought t o  have been pa id  t h e r e f o r ,  
and/or 

(b)  i n  no t  awarding in te res t t  on t h o s e  p o r t i o n s  o f  
h i s  award which r e l a t e  t o  t h e  c l a iman t s '  
e n t i t l e m e n t  t o  be  pa id  on t h e  b a s i s  of  a 

uantum merui t  e i t h e r  from t h e  d a t e  t h e  %--* 
r e l e v a n t  work was completed o r  from t h e  
d a t e  on which t h e  Claimants ought t o  have 
been paid t h e r e f o r  ." 

I n  pa ra .  6 of  h i s  award, dependent on t h e  answers t o  

ques .  11 and 1 2  of t h e  S p e c i a l  Case, t h e  a r b i t r a t o r  awarded 

i n t e r e s t  "upon t h e  sum awarded by  (him)" f o r  t h e  pe r iod  from 

A p r i l  1, 1968, t o  t h e  d a t e  of  t h e  award. a t  vary ing  r a t e s  of  

i n t e r e s t  f o r  each y e a r  dur ing  t h e  pe r iod .  The r a t e s  v a r i e d  from 

The submission on beha l f  o f  t h e  c l a iman t s  wak t h a t  

though t h e  a r b i t r a t o r  e x e r c i s e s  a  d i s c r e t i o n  i n  awarding i n t e r e s t  

y e t  t h a t  d i s c r e t i o n  must b e  exe rc i sed  upon a proper  l e g a l  b a s i s .  

It  was submit ted that t h e r e  i s  a proper  l e g a l  b a s i s  f o r  t h e  

e x e r c i s e  of t h e  d i s c r e t i o n  i n  dec id ing  t h e  per iod  f o r  which i n t e r e s t  

should run.  Subject  t o  a  number of  qua l i f i ca t ion : ; ,  it was s z i d ,  

t h e  p r i n c i p l e  i s  t h a t  t h e  per iod  ~ h o u l d  beg in  wi th  t h e  d a t e  whcn 

t h e  cause  o f  a c t i o n  a r o s e .  A r i s i n g  from t h e s e  submissions i t  wr7.s 

contended t h z t  where more than  one cause  of  a c t i o n  sucQeede t h e r e  

should  b e  d i f f e r e n t  pe r iods  f o r  i n t e r e s t  r e l a t e d  t o  t h e  d a t e  on 

which each cause o f  a c t i o n  a r o s e .  The g i s t  o f  t h e  complaint  i:. 

t h a t  t h e  a r b i t r a t o r  has al lowed one per iod  f o r  a l l  t h e  claime which 

succeeded and if he had e x e r c i ~ ~ e d  h i s  d i s c r e t i o n  p rope r ly  he  

would have shown d i f f e r e n t  per iods  f o r  t h e  d i f f e r e n t  c la ims wi th  

t h e  award o f  i n t e r e s t  r e l a t e d  t o  t h o s e  p e r i o d s ,  I t  was s a i d  

t h a t  t h e  d i s c r e t i o n  should have been exe rc i sed  o n t h e  p r i n c i p l e s  l a i d  

down i n  J e f f o r d  v  Gee (1970) 1 A l l  E. 2, 1202. 



The answer on behalf  of t h e  Respondent was t h a t  t h e  

a r b i t r a t o r  i s  given a  wide and unfe t t e red  d i s c r e t i o n  by t h e  s t a t u t e  

and h i s  d i s c r e t i o n  should not  be i n t e r f e r e d  wi th  m l e s s  i t  is  c l e a r  

t h a t  it was exerc ised  upon wrong p r i n c i p l e s .  ;<eference was made t o  

Hodses v  Harland and..Wolff, LgG. (1965) 1 A l l  E .  i .  1086 i n  which, 

a t  p. 1087, Lord Denning, M.R. sa id :  "Indeed, when a  judge 

exe rc i ses  h i s  d i s c r e t i o n  and takes a l l  t h e  r e l evan t  cons idera t ions  

i n t o  account,  it i s  we l l  s e t t l e d  t h a t  t h e  burden i s  on anyone coming 

t o  t h i s  cour t  t o  show t h a t  he was wrong". It  was submitted t h a t  it 

i s  impossible t o  review t h e  arb i t ra tor1 : .+  exe rc i se  of h i s  d i s c r e t i o n  

without having before  t h e  cour t  t h e  matters  which he had t o  cocs ide r ,  

I t ,  t h e r e f o r e ,  cannot be  shown on t h e  face  of t h e  award, i t  was sub- 

s i t t e d ,  t h a t  t h e  a r b i t r a t o r  appl ied  wrong p r i n c i p l e s  o r  wrongfully 

exerc ised  h i s  d i s c r e t i o n .  

In  my opinion,  t h e  2espondent1 s submissions a r e  undoubtedly 

r i g h t .  To begin wi th ,  t h e  a l l e g a t i o n s  i n  t h i s  paragraph of  t h e  

grounds of t h e  motion a r e  t h a t  t h e  a r b i t r a t o r  f a i l e d  t o  award i n t e r e s t  

from t h e  d a t e  t h e  re levant  work was completed o r  t h e  d a t e  t h e  Claimants 

ought t o  have been paid t h e r e f o r ,  but  t h e s e  da tes  do not  appear on 

t h e  f a c e  of t h e  award. S imi la r ly  a s  regards t h e  da tes  i n  r e spec t  

of t h e  quantum meruit  awards. A s  regards t h e  guantum merui t  c laims,  

it was contended t h a t  t h e  p r i n c i p l e s  l a i d  down i n  J e f f o r d  v  Gee 

(ante)  i n  r e spec t  of weekly wages should be appl ied;  s o  t h a t  t h e  

cause of ac t ion  i n  respect  of  t h e s e  claims would a r i s e  on a day t o  

day b a s i s .  I do not  agree.  In t h e  case  of weekly wages, t h e  

payment becomes due a t  t h e  end of  each week. In t h e  case  of  t h e  

work f o r  which payment was allowed on a g _ u a n t ~  merui t  b a s i s ,  payment 

d id  not  become due day t o  day. It  cannot, the re fo re ,be  s a i d ,  

applying t h e  p r i n c i p l e  s t a t e d  i n  Jefford v  Gee ( a n t e ) ,  t h a t  t h e  3es- 

pondent wrongfully had t h e  use of  t h e  c l a iman t ' s  money f o r  t h i s  

work from day t o  day. The work was c a r r i e d  ou t  under t h e  c o n t r a c t  



< and t h e  q u e ~ t i o n  of  payment f o r  it on t h e  b a s i s  of  a guantum meru i t  

could on ly  a r i s e  when a c l a im  f o r  payment on t h a t  b a s i s  was mzde. 

There  i s  no th ing  on t h e  f a c e  of  t h ?  award t o  show when t h e  c la ims  

wkre made; though I was r e f e r r e d  t o  d a t e s  i n  appendix A, annexed t o  

t h e  awnrd, when some of  t h e  work began and when 2ome was i n  p rog res s .  

The on ly  po in t  of subs tance  on which t h e  Claimants can 

r e l y  i s  t h z  f a c t  t h a t  one pcr iod  was al lowed f o r  a l l  t h e  c l a ims  

t h a t  succeeded i n  c i rcumstances  where t h e  d a t e s  f o r  t h e  i n d i v i d u a l  

c la ims  must have d i f f e r e d .  But even i n  J e f f o r d  .- v Gee --- ( a n t e )  i t  

was recognised t h a t  t h e  circumstances of a c a s e  may war ran t  a 

judge us ing  "rough and ready" methods i n  c a l c u l a t i n g  t h e  i n t e r e s t  

he i s  a l lowing .  I n  s e t t i n g  o u t  t h e  p r i n c i p l e s  f o r  l o s s  of wages 

t h e  judgment i n  t h a t  ca se  s t a t e s ,  c l t  p .  1208: "Plore rough and ready,  

t h e  t o t a l  l o s s  could be taken from acc iden t  t o  t r i a l :  and i n t e r e s t  

al lowed on ly  on h a l f  o f  i t ,  o r  f o r  h s l f  t h e  t ime,  o r  a, t  h z l f  t h e  

r a t e " .  This  passage exempl i f ies  t h e  width  o f  t h e  d i s c r e t i o n  t h a t  

a judge o r  an a r b i t r a t o r  has under t h e  s t a t u t e ,  The Law 'iefurm 

(Miscellaneous P rov i s ions )  Act.  r .  3 ,  provides  ( i n  t h e  same terrns 

a s  i t s  c o u n t e r p a r t  i n  England) ,  i n t e r  a l i a ,  t h a t  t h e  cou r t  may 

o r d e r  i n t e r e s t  " a t  such r a t e  a s  it t h i n k s  f i t  on t h e  whole o r  

any p a r t  o f  t h e  debt  o r  damages f o r  t h e  whole o r  any p a r t  of  t h e  

pe r iod  between t h e  d a t e  when t h e  caure  o f  a c t i ~ n  a r o s e  and t h e  d a t e  

of  t h e  judgment". It w i l l  b e  t een  t h n t  t h e r e  i s  no o b l i g a t i o n  t o  

award i n t e r e s t  f o r  t h e  whole of  t h e  per iod  between t h e  d a t e  t h e  

cause  o f  a c t i o n  a r o s e  and t h d a t e  of judgment, 2 s  i s  contended 

f o r  t h e  Claimants .  

I n  t h e  r e c i t a l s  t o  h i s  awzrd, t h e  a r b i t r a t c r  s t a t e d  t h a t  

counse l  f o r  t h e  par tie^ agreed t h 2 t  he should i n c l u d e  a g l o b a l  f i g u r e  

i n  h i s  award which should have e f f e c t  i f  t h e  S p e c i a l  Case was no t  

~ e t  down f o r  hea r ing  i n  d u ~  t i m ~ .  Thst  f i g u r e  i s  s t a t e d  i n  para .  

7 of h i s  award. It  i s  c le5 , r  from t h ~  use  of t h e  words: " I  award 

t h a t  i n  a d d i t i o n  t o  t h e  sun: awarded" 2nd " i n t e r e s t  upon thd  suw 
/ , , , , . . . 



awzrded by me" i n  pa ra .  6 t h a t  t h e  a r b i t r a t o r  contemplated t h e  

payment of  i n t e r e s t  e i t h e r  on t h e  globil l  f i g u r e  o r  on t h e  t o t a l  

of t h e  s e v e r a l  awards made by him. I n  view of t h i s  and of t h e  

numerous c la ims  wi th  which he had t o  d e a l  and, no doubt ,  a 

v a r i e t y  of  d a t e s  when t h e  c la ims hecame payable ,  he cannot be s a i d  

t o  b e  wrong i f  he  f i xed  a mean d a t e  a s  t h s  commencing d a t e  of t h ~  

per iod  and then  made al lowances up o r  down i n  t h e  r a t e s  of i n t e r e s t  

t o  compensate. This  would b e  pe rmis s ib l e  w i t h i n  t h e  p r i n c i p l e s  

s t a t e d  i n  - J e f f o r d  v Gee ( a n t e ) .  N o  c ~ x n p l a i n t  has been made about 

t h e  r a t e s  of  i n t e r e s t ,  which appeFr t o  be on t h e  generous s i d e ,  

I n  any e v e n t ,  t h e r e  may have been,  m y ,  must have been,  numerous 

f a c t o r s  which werb b e f c s e  t h ~  a r b i t r a t o r ,  b u t  which a r e  unknown t o  

me, which he could p rope r ly  t a k e  i n t o  account i n  f i x i n g  t h e  r a t e s  

of  i n t e r e s t  and t h e  pe r iods  f o r  which t h e y  should be  pa id .  I n  

t hose  c i rcumstances ,  a s  contended f b r  t h e  :tespondent, i t  i s  

i m p o s ~ i b l e  f o r  m e  t o  say  t h a t  t h e  e x e r c i s e  of h i s  d i s c r e t i o n  was n o t  

upon a proper  l e g a l  b a s i s .  

During t h e  argument complaint  w a s  made o f  t h e  f a c t  tb t 

t h e  a r b i t r a t o r  d i d  no t  show s e p a r a t e  awards o f  i n t e r e s t  f o r  t h e  

c la ims under t h e  c o n t r a c t  and t h e  quantum --- merui t  - c l a ims .  I t  wns 

submi t ted  t h a t  t h e  award i s  d e f e c t i v e  i n  n o t  showing d i f f e r e n t  

pe r iods  f o r  t h e  d i f f e r e n t  basas  of t h e  award i n  view o f  ques .  11 

and 12 of t h e  S p e c i a l  s u f f i c i e n t  t o  s a y  tkt t h i s  

p o i n t  was no t  t aken  i n  t h e  motion. For  t h ~  reasons  I have 

endeavoured tu g i v e ,  I hc;ld t h a t  t h e  Claimants hcve n o t  e s t a b l i s h e d  

t h e  a l l e g a t i o n  t h a t  t h e  a r b i t r a t o r  e r r e d  i n  h i s  award of i n t e r e s t .  



The motion having succeeded on para .  ( v i )  of t h e  grounds,  

I must now decide whether t h e  award should be s e t  a s i d e  i n  p a s t  o r  

remi t ted  t o  t h e  a r b i t r a t o r .  The Claimants contended t h n t  i f  

t h a  motion succeeded on pas2.  ( v i )  t h e  circumstc?nces warranted 

my e x e r c i s i n g  my d i s c r e t i o n  i n  favour of s e t t i n g  a s i d e  t h e  award 

whi le  t h e  Respondent contended t h a t ,  i n  t h a t  event ,  t h e  ma t t e r  

should be r emi t t ed .  

It was submitted f o r  t h e  Claimants t h a t  t h e  fol lowing 

p r i n c i p l e s  on t h e  ques t ion  of t h e  e x e r c i s e  of t h e  C o u r t ' s  d i2 , c re t ion  

a r e  t o  be  deduced from t h e  cases :  I f  t h e  e r r o r  on t h e  f a c e  of t h e  

award i s  a simple mistake which require..; t o  be  co r rec t ed ,  t h e r e  i s  

nc reason t o  suppose t h a t  t h e  a r b i t r a t o r  may have c losed  h i s  mind 

and it does n o t  appear a s  i f  he might have acsoc ia t ed  himself  w i t h  

Gne s i d e  o r  t h e o t h c r ,  t h e  z w a r d s h o u l d b e  remi t ted  t o  him. Rut 

i f  t h e  d r r o r  amounts t o  a s e r i o u s  i r r e g u l a r i t y  cr s l i p  o r  i f  i t  

appears z s  i f  thk a r b i t r a t o r  may hcve c losed  h i s  mind, o r  i f ,  given 

h i s  bona f i d e s ,  d e s p i t e  himself he might have a d i s p o s i t i o n  tc. maks 

it  appez-r t h c t  t h e  o b j e c t i o n  t o  t h c  award was u s e l e s s  and product ive  

of no good, t h e  award should be  s e t  a s i d e .  Reference was made 

i n t e r  a l i a ,  t o :  -- R e  Tidswel l  (1863) 32 Beav. 213, 217; Fratelli. 

Schiavo d i  Gennaro v Richard J. H a l l O  Ltd. (1953) 2 Lloyd' s Rep. -- 
169, 172 and -... E. -,- Rotheray & Sons. Ltd.  v Carlo Redarida & Co. (1961) 

1 Lloyd's Rep. 220, 225. 

On t h e  p a r t  of t h e  aespondent, it was submitted t h a t  it 

should be  borne i n  mind t h a t  t h e  power t o  remit  was introduced by 

~ t a t u t s  t o  cure  f a t a l  d e f e c t s  i n  an award which were not  of such 

a n a t u r e  a s  t o  make it expedient t u  s a t  a s i d e  t h e  ~ w a s d ,  which 

would render  nugatory a l l  t h e  expenEes incur red  i n  t h e  r e f e r t n c e .  

It was submit ted t h a t  t h z  e x e c  dc no t  support  t h c  principle t h a t  

i f  t h e r e  is e r r o r  i n  t h e  award amcunting t o  a ses iuuz  c l i p  or  

i r r e g u l a r i t y  t h e  awzrd must he ~ e t  a s i d e  2nd t h a t  t h e  proper 
/ * - * . . . .  



approach  i n  cons ide r ing  how t h e  Cour t ' s  d i s c r e t i o n  should b e  

exe rc i sed  i s  t o  s t a r t  w i t h  t h e  p r i n c i p l e  t h a t  i f  it i s  a t  a l l  

avo idab le  t h e  p a r t i e s  should no t  be  put  t o  t h e  expense of  

s t a r t i n g  de novo, provided juk;tice can b e  done on remiss ion .  

The grounds upon which it vgs contended t h a t  t h e  award 

should b e  s e t  a s i d e  r a t h e r  than  r emi t t ed  a r e  as fol lows:  F i r s t l y ,  

it w a s  contended t h a t  t h e  a r b i t r a t o r  committed a  s e r i o u s  i r r e g u l a -  

r i t y  i n  r e e p e c t  o f  t h e  award f o r  t h e  DWC 59 c l a im ,  t h a t  he has  

committed himself  t o  a view rega rd ing  t h e  v a l u a t i o n  o f  t h e  work 

and it  must b e  extremely d i f f i c u l t  f o r  him t o  approach t h e  ma t t e r  

w i t h  an e n t i r e l y  f r e s h  mind. The Respondent d i s p u t e s  t h i s  con- 

t e n t i o n  and says  t h a t  t h e  f a c t  t h a t  t h e  a r b i t r a t o r  may have e r r e d  

i n  n o t  a s s e s s i n g  t h e  award on a  ~ n t u m  .----- merui t  b a s i s  does n o t  g i v e  

r i s e  t~ any i n f e r e n c e  t h a t  on a remiss ion he would be p re jud iced .  

Secondly,  it was contended t h a t  i n  a  supplementary award, which 

he made a t  t h e  Claimants '  r e q u e s t ,  t h e r e  i s  an i n d i c a t i o n  t h a t  t h e  

a r b i t r a t o r  had c l o s e d  h i s  s(~ind a g a i n s t  t h e  Claimants.  T h i r d l y ,  

it was s a i d  t h a t  t h e  a r b i t r a t o r  ha.d expressed h i s  op in ion  t o  be 

r i d  o f  t h e  m a t t e r  once and f o r  a l l  and t h a t  a f t e r  such a  long t ime 

h i s  view may become c r y s t a l l i s e d ,  which would make it d i f f i c u l t  

f o r  him t o  approach t h e  rnatter  w i t h  an open mind. These two 

con ten t ions  were a l s o  r e s i s t e d  by t h e  Respondent and I s h a l l  d e a l  

w i t h  them b e f o r e  d e a l i n g  wi th  t h e  f i r s t  c o n t e n t i o n ,  

I f i n d  t h a t  t h e r e  i s  no mer i t  i n  t h e  second c o n t e n t i o n .  

I n  h i s  award, t h e  a r b i t r a t o r  upheld t h e  con ten t ion  of  t h e  

Respondent t h a t  he  had no j u r i s d i c t i o n  i n  r e s p e c t  o f  c e r t a i n  c l a ims ,  

f i v e  i n  a l l ,  which he i d e n t i f i e d  i n  appendix X t o  h i s  award. For  

t h a t  reason h e  made no zward i n  r e s p e c t  o f  them. The c l a iman t s  

i n d i c a t e d  t o  t h e  a r b i t r a t o r  t h a t  t hey  wished t o  apply  t o  t h e  

Court f o r  e dec la ra . t i on  t h a t  he i n  fclct had j u r i s d i c t i o n  oveyr 

t h o s e  i t ems  and asked him t o  s t a t e  t h e  sums he would have awarded 



if he had j u r i s d i c t i o n ,  i n  t h o  event  t h a t  t h e  Court g ran t ed  thsS  

d e c l a r a t i o n .  The a r b i t r a t o r  found (and t h i s  i r  t h e  supplementary 

award) t h a t  t h e  Clzimants werd not  e n t i c l a d  t o  succeed on t h e  f i v r  

c la ims  and t h a t  no th ing  wzs payable  t o  them i n  rc:-,pect of t h o s e  

c l z ims ,  Thc conrplaint i s  t h a t  somc of  t h e  c la ims i n  q u e s t i o n  had 

a l t e r n a t i v e  c la ims on which t h e  a r b i t r a t o r  had made awards i n  

h i s  o r i g i n a l  award so ,  i n s t e a d  of  s ay ing  t h a t  no th ing  was payabla ,  

he should have s a i d  t h a t  t h e  Claimants were e n t i t l e d  t o  succeed 

t o  t h e  e x t e n t  o f  t h e  sums awarded on t h e  r e s p e c t i v e  a l t e r n a t i v e  

c l a ims .  It was s a i d  t h a t  t h e  f a c t  t h a t  he d i d  no t  s a y  t h a t  

b u t  " s a i d  b l u n t l y  t h a t  t h e  c lz ims f a i l e d "  i s  i n d i c a t i v e  t h a t  

he had no t  r e a l l y  thought about t h e  m a t t e r  o r  he would have made 

h i s  award more a c c u r a t e l y ;  it a l s o  shows, it was a a i d ,  t h a t  t h e  

e a s t  o f  h i s  mind was now f i r m l y  a g a i n s t  t h e  C la in~an t s  . It war 

conceded t h a t  i f  t h e  supplementnry nward was made i n  t h e  way t h e  

Claimants thought it should have been made t h e  r e s u l t  might w e l l  

have been t h e  same. But t h e  complaint ,  it was s a i d ,  " i s  a s  t o  

t h e  manner i n  which he hcs expressed himself'b which " i n d i c a t e s  

t h a t  he d i d n ' t  r e a l l y  t h i n k  about it and h o s t i l i t y  t o  t h e  

Claimants" , H i s  manner was s a i d  t o  be  kmcque .  I do no t  t h i n k  

t h e  terms of t h e  supplementary award j u s t i f y  t h e  a l l e g a t i o n s  

made a g a i n s t  t h e  a r b i t r a t o r .  Having a l r e a d y  awarded on t h e  

a l t e r n a t i v e  c la ims ,  t h e r e  was no n e c e s s i t y  f o r  mentioning them 

i n  s t a t i n g  h i s  f i nd ings  on t h e  o r i g i n a l  c la ims .  Had he awarded 

a s  t h e  Claimants s a i d  he should have done, i f  he wanted t o  be 

p o l i t e ,  he would have had t o  s t a t e  t h e  sums excepted i n  terms 

which would avoid d u p l i c a t i n g  t h e  awards a l r e a d y  made. Having 
I 

I 
I 

found t h a t  t h e  c la ims f a i l e d ,  t h e  a r b i t r a t o r  merely s t a t e d  

s u c c i n c t l y  t h e  consequence of  t h a t  f i n d i n g .  I see noth ing  

o f f e n s i v e  o r  s i n i s t e r  i n  t h e  way he expressed h imse l f .  



A s  r ega rds  t h e  t h i r d  con ten t ion ,  t h e r e  was a f f i d a v i t  

evidence b e f o r e  me, f i l c d  by t h e  Claimants ,  t h a t  dur ing  t h e  

course  o f  t h e  a r b i t r a t i o n  t h e  a r b i t r a t o r  expressed h i s  determina- 

t i o n  t o  be  r i d  of t h t  ma t t e r  once and f o r  a l l  i f  p o s s i b l e  once 

h i s  award was i s ~ u e d .  F u r t h e r  t h a t  he had s a i d  dur ing  t h e  

 proceeding^ t h a t  what he was anxious t o  o b t a i n  i e  t h a t  " t h i s  

t h i n g  l eaves  me f o r  good and a l l . "  The 2espondent f i l e d  an 

a f f i d a v i t  by i t s  l ead ing  counsel  dur ing  t h c  a r b i t r a t i o n  pro- 

ceedings  i n  answer t o  t h c  Claimants '  a f f i d a v i t .  I quo te  para .  

7 of t h a t  a f f i d a v i t  i n  f u l l :  " I n  t h e  f i n a l  s t a y c s  of t h e  

l eng thy  hea r ing  o f  t h e  A r b i t r a t i o n ,  and dur ing  d i s c u s s i o n s  w i t h  

t h e  p a r t i e s  2.s t o  t h e  d r a f t  o u t l i n e  award which t h e  p a r t i e s  were 

endeavouring t o  agree ,  t h e  A r b i t r a t o r  expressed an a n x i e t y  n o t  

t o  s l i p  on t h e  s p e c i a l  Zase s t a t e d  and an a n x i e t y  t h a t  t h e  matt,:r 

should l e a v e  him f o r  good and a l l .  Counsel f o r  t h e  C la i~nan t s  

agreed ,  on one such occas ion ,  t h a t  i t  was t h s  wish of a l l  con- 

cerned t h a t  t h e  m a t t e r  should be  f i n a l  when it l e f t  t h e  A r b i t r a t o r ' s  

hands. The A r b i t r a t o r  made it  c l e a r ,  however, t h a t  he app rec i a tdd  

t h a t  whatever he s a i d  was s u b j e c t  t o  t h e  p o s s i b i l i t y  of a r e f e r e n c e  

back t o  him. I regarded t h o s ~  express ions  o f  a n x i e t y  on t h e  p a r t  

of  t h e  A r b i t r a t o r  as c l e z r l y  unders tandable  i n  t h e  c i rcumstances  

o f  such a  l eng thy  hezr ing  and I formed no impress ion there f rom 

of any de te rminz t ion  by t h e  A r b i t r a t o r  t o  be  r i d  of  t h e  ma t t e r  

once and f o r  a l l  o r  o f  any l i k e l i h o o d  o r  p o s s i b i l i t y  of  t h e  

A r b i t r a t o r  approaching w i t h  a c lo sed  mind any p a r t  of  t h e  zward 

which might be  remi t ted  t o  him". This  s ta tement  by counse l ,  

which of cou r se  I accep t ,  shcws t h e  con tex t  i n  which t h e  remarks 

a t t r i b u t e d  t o  t h e  a r b i t r a t o r  were made and, i n  my view, complete ly  

answers t h e  Claimants ' con ten t ion .  

Dealing now w i t h  t h e  f i r s t  c o n t e n t i o n ,  f o r  t h e  

zespondent i t  w a s  submit ted t h z t  t h e  h i g h e s t  t h a t  t h e  Claimants 

/ . ,  ." . .  
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can pu t  t h e i r  c a s e  on pa ra .  ( v i )  of  t h e  grounds o f  t h e  motion 

i s  t h a t  t h e  i n f e r e n c e s  t~ be  drawn from t h e  award l e a d  t o  t h e  con- 

c l u s i o n  t h a t  t h e  a . rb i t r a t0 . r  may have i n a d v e r t e n t l y  a s se s sed  t h e  

excava t ion  and d e w a t ~ r i n g  c la ims i n  t h e  DWC 59 c la im on a con- 

t r a c t u a l  i n s t e c d  of  a %anturn merui t  b a s i s .  I f  t h i s  i s  s o ,  it 

was s a i d ,  it cannot be s a i d  t h a t  t h e  a r b i t r a t o r  i s  c o m m i t t ~ d  t o  

an assessment o t h e r  than  t h a t  which he in tended ,  v i z .  on t h e  b a s i s  

of  a guanturrr meru$&. H i s  d i s p o s i t i o n  would, t h e r e f o r e ,  be t o  

c o r r c c t  t h e  a s s e s s ~ e n t  i n a d v e r t e n t l y  made on t h e  wrogg b a s i s .  In  

r e p l y ,  it was submit ted f o r  t h e  Claimants t h a t  whcrc an a r b i t r a . t o r  
l y  

has  made a glar ing / incons  -- i s  t e n t  award t h e  p a r t i z s  cennot be expected 

t o  t r u s t  i n  h i s  judgment a.gain. It wa.s s z i d  th2j.t i t  is  n o t  

necessary  f o r  t h e  Cln imi ln t~  t o  suygcs t  t h a t  t h e  a r b i t r a t o r  w i l l  ;?ct 

w i th  bad f a i t h  i f  t h e  ma t t e r  i s  r emi t t ed  t o  hir , ,  The dznger ,  i t  

was s z i d o  t h a t  he  might have t h e  d i s p o s i t i o n  " t o  make i t  appeal: 

t h a t  t h e  o b j e c t i o n s  t o  t h e  award were u s e l e s s ,  and t h a t  t h e  sending  

it back was produc t ive  of  no good" (see  - RE- T i d s w g g )  may a r i s e  

no twi ths tanding  h i s  b a s i c  honesty  and good f a i t h .  

I a g r e e  w i t h  t h e  conten t ion  t h z t  t h e  h i g h e s t  t h a t  t h e  

c l a iman t s '  case can be  put  i s  t h a t  t h e  a r b i t r a t o r  a s s e s s e d  t h e  

r e l e v a n t  c la ims  on a c o n t r a c t u a l  r a t h e r  than  a quantum merui t  b a s i s .  

I f  t h a t  i s  what he d i d ,  it could o n l y  be  a ma t t e r  of i nadve r t ence  

i n  view o f  h i s  c l e a r  f i n d i n g  t h n t  t h e  c la ims f o r  remuneration on 

t h e  l a t t e r  b a s i s  were e s t a b l i s h e d .  To sugges t  t h z t  he  would do 

o therwise  t han  c o r r e c t  h i s  e r r o r  i f  t h e  ma t t e r  i s  r emi t t ed  t o  him 

is  t o  impugn h i s  i n t e g r i t y ,  which was n o t  done d i r e c t l y  du r ing  

t h e  p r o c e ~ d i n g s  b e f o r e  me. There  i s  no q u e s t i c n  h e r e  o f  h i s  

judgment be ing  t r u s t e d .  This  i s  no t  z c a s e  l i k e  R e  T idswel l  

o r  t h e  Kotheray & Sons, Ltd.  c z s e  ( supra)  where on remicsion t h e  

a r b i t r a t o r  would have t o  c c n s i d e r  a f r e s h  evidence on which hc 

had a l r e a d y  formed a concluded judgment. One can w e l l  unders tan5  

t h c  d i f f i c u l t y  which an z r b i t r a t o r  would h 2 . v ~  i n  thc!eo / m o . - v s .  



circumstances  i n  coming to a f r e s h  conclusion wi thou t  be ing  

in f luenced  by what he  hzd decided be fo re .  I n  t h i s  c a s e ,  a t  it:; 

h i g h e s t ,  it is a. mere m a t t e r  of  c a l c u l a t i n g  t h e  award on t h e  

proper  b a s i s .  I do n o t ,  t h e r e f o r e ,  t h i n k  t h e  c i rcumstances  war ran t  

t h e  a l l e g a t i o n  t h a t  t h e  a r b i t r a t o r  has committed himself  t o  a 

v i ~ w  regard ing  t h e  v a l u a t i o n  of  t h e  work and t h a t  i t  would be 

d i f f i c u l t  f o r  him t o  approach t h e  ma t t e r  w i t h  zn e n t i r e l y  f r e s h  

mind. It would, c l e a r l y ,  b e  d i shones t  f o r  him t o  s ay  t h a t  t h a  

award o f  d103,095 inc ludes  an assessment o f  t h e  excava t ion  and 

dewater ing c la ims  on a g_u,Ln,tun~ m e n u s  b a s i s ,  when it docs n o t ,  

merely t o  prove himself  r i g h t  and make i t  appear  t h a t  t h e  o b j e c t i o n  

t o  h i s  award was u s e l e s s .  This  i s  no t  t o  he imputed t o  t h e  a r b i -  

t r a t o r  wi thout  j u s t i f i c a t i o n .  

I n  my judgment, t h e  n a t u r e  of  t h c  u n c e r t a i n t y  which 

I have he ld  t h a t  t h e  award d i s c l o s e s  does n o t  j u s t i f y  a s e t t i n g  

a s i d e  of t h e  award. The a r b i t r a t o r  has heard t h e  evidence and 

has  had a l l  t h e  f a c t s  and f i g u r e s  r e l a t i n g  t o  t h e  c la im i n  q u e s t i o n  

p laced  b e f o r e  him. I cannot see t h a t  it w i l l  b c  a m a t t e r  of  any 

d i f f i c u l t y  f o r  any e r r o r  i n  t h e  award, i f  such e x i s t s ,  t o  be 

correctecl  and t h e  award made c e r t a t a .  I ,  t h e r e f o r e ,  propose t o  

remit  t h e  ma t t e r .  I n  a r r i v i n g  a t  t h i s  d e c i s i o n ,  I have n o t  

overlooked t h e  evidence,  a l l e g a t i o n s  and submissions r ega rd ing  

t h e  age ,  h e a l t h  and l i f e  expectancy of  t h e  a r b i t r a t o r .  The 

m a t t e r  has  t o  go back t o  him anyhow, i n  s p i t e  o f  h i s  age  and 

h e a l t h ,  f o r  t h e  q u e s t i o n  of  c o s t s  t o  be  decided and an awa.rd 

made. It does n o t  seem t o  me t h a t  r e m i t t i n g  t h e  awzrd t o  him 

w i l l  add g r e a t l y  t o  t h e  t ime  he w i l l  be ob l iged  t o  spand i n  

hea r ing  t h e  p a r t i e s  and dec id ing  t h e  i s s u e  a s  t o  c o s t s .  



The o rde r  I make i s  t h a t  t h e  award made by t h e  

a r b i t r a t o r  i n  para .  3B of h i s  award i n  r e spec t  of  t h e  c la im 

i d e n t i f i e d  as DWC 59 be  remi t ted  t o  him f o r  r econs ide ra t ion  of  

t h e  excavat ion and dewaterinq heads of t h e  claim, based on t h e  

evidence which was be fo re  him, and fox such re-assessment and/or 

amendment and/or c l a r i f i c a t i o n  as i c  necessary  i n  t h e  l i g h t  of 

t h e  f i g u r e s  r e spec t ing  t h i s  c la im whicl. are s t a t e d  i n  para .  

5 of t h e  award. I t  i o  ordered t h a t  t h e  p a r t i e s  b e  heard on 

t h e  remission,  i f  they  s o  des i r c , and  t h a t  t h e  sum awarded i n  

r e s p e c t  of  t h e  excavation and dewatering heads of t h e  c la im on 

t h e  b a s i s  of  a s a n t u m  -- merui t  be shown s e p a r a t e l y  from t h e  sums 

awarded i n  r e spec t  of  t h e  o t h e r  heads of t h e  c la im,  I t  i s  a l s o  

ordered t h a t  such o t h e r  consequent ia l  amendments, i f  any,  be 

made t o  t h e  award i n  r e spec t  o f  t h i s  c la im a s  may a r i s e  from 

t h i s  o r d e r .  




