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BINGHAM ,J

These four actions, consolidated as & result of having had
their genesis arising as they did cut of the same incident were
heard cver an interval iasting five days. The final oral sub-
missicns, were not coumpleted on the fifth day and it was mutually
agreed by ccunsel engaged in the mutter to 21llow ccunsel the
cpportunity to furnish written submissions ot their reply to the
erguments and authcrities not covered Ly their final ~ddresses.
These written submissicns were furnished by ciunsel for the female
plaintiff did not cume tc hend wntil 10th April, 1992. This
accounts for the feley in preparing the Judgment.

The Facts

The facts in this metter zre ncot in dispute. On 4th March,
1984, the female plaintiff e beautician 2nd an American Naticnal
then vacationing in Oche Rios, Saint Ann at ¢ small hotel knuwn
as Inn on the Beach attended at the Discoteque &t the Americana
Hctel in the same tuwn for the purpuses <f entertainment. WwWhen
the zctivities there came to an end at arcund 3a.m. the following
morning and cn visiting the Ladies woom on the ground fluor of
the hcotel she was there accosted, rcbbed and brutally assaulted by
the first named defencdont, a police constable then assigned on
special duty in an aree including the Imericane Hotel for the
purpocses of “rem«ving smugglers, drug pushers, pimps and prosti-
tutes".

Tce this end the first defendant had been supplied with a
fully loaded revolver f£fcxr his protecticn, which instrument he made
use c¢f in the process cf carrying vut the vicicus zttack un his
hapless victim,

When fcllowing her desper«te screams for help the second

Flaintiff an unarmed security guarc then on cduty in the lcbby and




within earshot of the l.edies Poow herried +.0 hexr assistance he
was shot at and sericusly irnjured by the first defendant.

The violent atteck on the female plaintiff was carried out
&5 she attempted to seek cover frum her asscoilent in a cubicle i
the Ladies kKoom during which she was subjoectad to several knife
weunds to the left hand, right 2rm, right side ©f the neck and
cther parts of her hoedy.

The male plaintiff received bullet wunds to both buttccks
cne of which penetrated his cbdomen resulting in ¢ perfcoraticn
f the small intestines.

The plaintiti. were rusbed o the Saint bunk Bay Hospital
where they were admitteld and tvected., 9he iencle plaintiff returned
tc the United Stotes ol America shmrtiy «iteyr wherc the treatment
o her left hand, this being her controel lisb continued. This
treatment which invalved severol surgicel procedures and constant
medical attenticn continued up to 1990. £he has now oeen left with
a non-functicnal use of her left hand which Jdissbhbility has been
mecically assessed ot 2~ range of ¢5% to 30% pexmanent partiul dis-
#bhility <f the whcle person,

The male plzintiff was mcre fcrtuncte. His recovery hos been
Cescribed as beiny remarkcble os apart from slight wnd intermittent
pein in the liwer bxady, he was zble to resume normal werk sctivity
anfter &« periovd ¢of three snd o half months.

As a follew up t this trayic incident criwminal proceedings
were successiully instituted a2gainst the first defendunt Brrol
Thcmpsocn.  Writs were then lsunched by the plaintiffs against the
first defencant, The Attcrney Generzl and The Americana Hotel
Cerporation to recuver damages. These cleims were founded in
Assault, MPegligence, and Breaches of Statuturxy duty under the
Occupiers Liability Act.

The plaintiffs eqch cluim against the first defendent Errcl

Thoempscn andé The Attcrrey Genersl representing the Crown in its
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The particulars of Megligence in relaticn to the seccnd defen-

dent The Attorney General at paragraph 4 allege inter aliac-
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In respect «f the Cleims ogainst the lmcricons Hotel Curpo-
ration the plointaiiz iturther cuntend that theore was & breach of
an implied cduty of crre «wed hy the hotel suthorities to the
pleintiffs uncver The Occupiers Licsbility #ct. Secticn 2{2) «f the

. hct cetines this duty cf care s being:-
(“/ "The cormen duty of care is o duty

to trke guch carc ag in 2131 the
circumstonces of the case is reosons
sile te see thot the visibcr will be
reascrnialily safe in using the premises
for the purposes i0r whickh no/ohc is
inviteo oy permitted by the .ccupier
t«. e there®,

The Defence
From the pleadings no defence wes filed Dy the first dufen-
dente In the defence £ the second defencnt the Attorney Genceral
<~f epert from admitting thet the first defendant was a police constoble
it iz a2lleged ot percgrophs 2 and 4 of the Defence inter «lia that:-
"The acts cumplained f were not dene
by the first defendant in the course

cf hisz emplciyucent as 2 prlice constable
anc not within the scope of his
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employmont and waz whoiiy wsrcataovisad
by the Crown".
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The particu] i negli

e e Jemlad., Save and except
for the troverse in the terms s set cut riove the legal represen-
tatives for The Attorney General adduced no ovidence clecting
instecd te rest upen the legal swbuissicns i support of the allege-
ticns in the defence.,

Secticn i3 i the Constehuloay Force fet in concecting inter
clia under the capticn "Puty aad Powers of the ¥oiscel thet -

o this

Fhe Juties of
. ornsoand

act #heldl be 0
ni ht i Lo presolw
detact Crimeccas. « s
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Would tend to lead oo Lo lunlew et s otessle As 2lwaye on duty.
The onus here Lel:ng on the polics aatbhovity . the porticular
lccality to estanlish o the contrery. ‘fhore beiang no such evidence
lead in this regard nd proceeding on the Fosis thot the first
Cefendant Errel Thompsin was on ouaty, it woy Do conveddent to examine
the law in this ares in disposing i the cuestion i licbkility.

Carberry J.h. in S.C.C.A. 22/85 Hamlet Bryan v Gecrge Lindc

wn unreported judgment of the Court of Appecl <elivered cn 5th

Mey, 1986, «n ipperl yesulting frow an iuncident in which the delen-
cant z Scldier purncrted to be acting under The Emergency Puwers
kRegulaticn then in force, vnlaewfully shot and injured the plaintifl,

and in considering the guestion of vicaricus liability of Mester

ivr the acts of his servapt, o situstion scmewhst okin ko the
instant cose, hao this to says— {pp 14 - 186}
"I Waster mey be lichle for the wrong-
ful act cf his servent though cleaxly
the servint was not acting in the
executicn i his (aby or intendced exe-
cuticn f his Coty®.
In suppert of tone chuve statement the lecrned judge cited from

Solmond on Ports 14th BAition, pege 658, pex.graphs 164 ond 156

uncer the Cepticns Fhe Course of Employment onc Wilful wrong coing
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¥i%4. Tane Course of Eoployment

A mester is not responsible for ¢ wrongiul act
uone by his servont unless it is done irn the
course of his employment. It is “feemed to be

s¢ done if il is cither {1} o wrorgful act
cuthorased by the woster, or .} & wrbngiul

end unanthorisen mode of doing sqme ot
authorised Iy the wester. 11 i: clear that the
master is respunsible for soke rctually ocuthe-
rised oy hiwe  fox liability weuld enist in thic
CaBe, evern 1i the relation Detwecn the perties
wol moerely Loe oL “Jnnvy, ardc: nwt cne  f cervice
at addi. @H}M:" fuungjkyulyjer
€L orn in”*k 4 '

aets W

>ra,,;,er e con‘_w UL dedng . In
Cther Woexds, ¢ Mostor is resp. usille 1.t merely
fox whet he ruthorises his servoud Lo &o, but

aleu tor the way in which pe dies it. If &
servant dees neglicertly that whiclh he wos
authcerised o d¢ carefully, «x if he does froudu-
lently thet which he woe cutborised to <o honestly,
or if he Jdues wistakenly thot vwhich he wos
authorised. to do currectly, his tcstey will enswer
L.x that negligence, ifrzud or mistrke, “In 211
thesce cases’®, said ¥illes J., Jelivering the
judgment «f +the Court £ Rﬁch@qu'r Chruler in
Berwick v. ungiish Juipt Stock menk, ‘it may be
seid th 't the m.ster his nct uthirised the act.
It is true, he h:: nct cuthorised hhquqrtigpiﬁw
‘ct Lut e ke i

a\ent 1n his ploce to Co
anc, hc must oo cnswer.cle for
the woanor 1m whlch the nuan* hos conouckted
himself in <oing the business which it was the act
ci his waster to place hlm in®,

On the cthex hznd, if the uncuthorised oand wrong-
ful cct of the servant is now &0 connected with
the zuth.rised cct as to be © wde f Juing it,
but is» «n independent act, the master is nct
reszonsibles  icr in such & vase the servant is
net acting i the course or his enmployment, but
has gume cutsice of it, He con o longer bhe
5eld to e dulng, «lthcugh in & wroing and
unauthorised wiy, what he was suthczised to &g
he ic deing what he was nct 2uthcurisec to do
&t 211%.

Alsc relied upwm was halsbury's Lews, 4th edition {1976}

(wfv;lume 16: Empluymwernt which coensiders the lrw reloating to Vicaricus

~y

I

cbility at paragreph 746. Rature of Tort immaterial and pera-

rzph 747 Emplcoyer®s Lanbility in tert fur em; loyee®s criminel act.

"746. WNoture cof Tort immaterial

Where the licbhility «f an emplover is otherwise
clear, the ncture ©i the act conmitted by his
empluyee is immaterial ond the oupleyer s licble,
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li/%le evern where the toxs i
Rallce or guilty kmowledge  cs, for
- instance, in the cese of wilicious PYODE.
(;/‘ cutiuvu, likel or slender cr {roud,

747, ¥mployer's 1ic£ility in tort for
ee’s criminal cce.
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€ e iinble. %hues iz oox oot is

cupliyees in Lo covrse of their
Qiytugiwent, @s where they ote ! goods

""" g entrustec to the enmgloever wder o cintrect

(~) .l cexriege, the rmpjcjcx i¢ respoensible
irLPb}LCLIV& «L his noeglivence, the sole
tugh i his xes uldllxc lelng whether

e in cnux 3 uﬁ the
_03:1 'h-;ymc}.t Tue mere Ir~ct thrt o loss
lu due tu theft by o strooyer dees not ot
toeli neces nglll lecd t. the congecuence

thut the losg is too remcte I+ r the

vecligence f on emplovee,. which made

poesnible the theft, to resuli ir the

ciployer being vicaricusnly recponsible for

the 1lors.

The learned judiye then agked the rhetoric:l guesticn, for

PR

\'v
Q\; which e pesiteq wu anuwers-

"When, if ever, is 2 m-oter li.kle fc
Celiberite crimincel ccticil «.f his servant?
Andd ~ stucy i the cases secem te shuw that
the mester may. Le s lisnle if the 2ct is
vne which wrises either i:. ithe course ot
the servont's eaployment r within his
recl oxr cstensible euthuricy, or is sc
clcsely connected "with the werk that the
gervunt is .ﬁgxleﬁ to Go Lnst it mey
teixly be reguzucc ECR ul end en
; cd Wwey Cf CGOLr

= {exphesis supplied)
(“/ The evidence ndéducec in suppert <f the claims sgoinst the
first defendont Errcl Thompscen and The Lttorney General were

belstered by the unchallenged testiineny of the femele plaintiff

. . 5 s el . e a co. -
in perticuler whoe depuned to Leing presepnt at the criminal trial

u¢ hearing the rirst Jdefendant under crogs examinaticn says-
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“I am usually there (meaning the

Americanz Hotel) on special security
detail?"
"I was there on duty in its traest
sense. I wos working in a special
3 secticn of the Purce znd we were
assigned in a special secticn of
the Furce and we were working in an
area frcm The Americana Hotel to
Turtle Tcowers. I was part of =
team. The cuty involved remcving
smugglers, from the Hotel premisgg
and street arxea.

By smugglers I mean drug traffickers,
whores and pimps.

I did remove smugglers that night.
I can‘t recall how many I remcved
but I removed keoth male and female
beczuse it was my duty tc de sc. I
remuved them because the majority
were scliciting. Others were
selling drugs”.

"I remcved them from the hotel areo
and the beach area. I.removed them
before I went into the disco rocm".

As the cCecided authcrities show therefore, for & master
(emplcyer) to be held liakle for a servants (empluyees) acts they
¢ not have to be authcrised. Provicded they are clusely connectad
tc the acts which the servant is authorised t< perform as to be an
unzuthorised mode of deing scmething which the servant is authorised
t« do then thet is sufficient tc found liability in the master.

The pclicy cf the law here cén be seen as ¢ situaticn in which the
master (employer) is best able to stand up to the consequences cof
& successful claim fcr damages arising from the torticus act(s) <&
the servant (emplcyee) and who can zfford to pey campensation to
the victim.

Where the servant has the means tr pay compensaticn the employer
can rescrt to reccuping himself fur the damiges he might pay to the

successful pleintiff frcm the emplcyee. Vide Lister v Roemfcrd Ice

and Cold Stcrage Limited [1957] A.C. 555.

On the basis <f the evidence as tc the rcle cf the first defend-
ant on the night <f the incident wiiich acccunt has not been ccuntered

by zny evidence frcm the defence, I hcld tiat there is credible
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evidence affording & pasis for concluding that the first defendant

committed these acts while in the course of his duty as a constable

and ¢n the issue of liability therefcre the claims for assszalt
(:>succeed against bcth cefendants,

Even if I am wrong in so concluding the facts here would egually

support an alternaztive finding in favour «f the femcle plaintiff,

on the alternative claim in negligence as the evidence led in

suppcert to establish the claim indicates thet the first defencant

Errcl Thompson, @ constable ¢f sume three vears experience was

entrustec with & lcoaced firearm and left to work on his own without

adequazte supervisicn. The femcle plaointiff Miss Engerbretscn in

"He cppeared very angry, ~gitated
and viclent also very threstening®.

Earlier ¢n during the incicdent he hodl szid to her thats-

"He needed money to buy drugs®,

{empheosis supplied)
This evidence prompted learned ccunsel icr this plaintiff tco

B submit that if his client could hsve ubserved these symptoms in
ijthe defendant Thumpscn®s conduct, & competent supericr cfficer

cught equally t< have cbserved them. The test here being cne of

forseeability in my <pinicn there was o want of reascnable care

cn the part of Thompaecn®s supericrs in rank in supervising him,

which resulted in his leinyg left at large tc be akle to perpetrate

the kindé c¢f acts which cccurred et the Americana Hotel ¢n the night

in questicn anc the liability forxr which the Crcwn as his employers
W\ought therefcre to be held responsible.

.

—'The Americana Botel Corperaticn Claims.

The plaintiffs here heve advanced similar contenticns:
They allege in particulazr thats-

(1) The defendant ¥Errcl Thompscn was a servant cr 2gent ¢f the
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hctel,
{2} The wcts deme to the plaintiffs were (ccassioned bys-
(2) A breach of an implied term of the contrectusl relationship
:between the parties. '
<;/kb) A breuach <t the defendant's duty under The Occupicrs Lichility
act.

In s¢ fer s the plecuings (Statement «f Claim) sought to allege
that Errcol Thampscrn wes ¢ servent xr cgent of the hotel authorities
this was lacking in evidentiul suppert. Hoving regard to the
evidence this allegoticn is @ non sequitur =nd is clearly miscon-
ceived. The evidence wdduced suppoerting the fact that the defend-

<;;$nt kBrril Thempscon wis & sexrvant of the Cruwn. On the evidence he
@as wcting in his ciprcity as a p(lice constable on a special
cscignment. &As the hotel suthorities (defendants) hec neither tho
right ncxr the asuthority to control what he <id ¢r the menner in
which he discharged his public functicns, this being the acid test
in determining the relaticnshiy of muster ond servant and being
absent, n¢ such relaticnship could arisc.

As regards the zllegations relating to Lreaches «f Contract
(ﬂ“ar Statutcxy Duty, such o determination turne cn the facts and
'
circumstances in which the acts were committed.

The Evidence

At the time of the‘incident there were £ ur security guards
cn duty. The mele pleintiff was seated at < desk in the lobby
leading tc the ladies rcum clong with hius supervisor and four other
menbers wf the hotel staff.
Mcrecver the follcwing facts alsc £211 foxr consideraticn:-
<;,k1) At the time «f the incident at 3a.m. 211 scciel activities
at the hotel has ceasec.

(2) The femcle plaintiff has visited the hotel premises for the

purpeses of entertainment on @ number of <ccassions pricr to the
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te the night in queztion withcut incident,
{3) The tcrtfeascr Errcl Thompuon was scmecne whe as a pulice
cunstalblle wes assigned with the special taesk of protecting visitors
N including the femcle pleintiff from harassment by ‘pimps?, drug
<w)pushers and proestitutes in an erea which included the hotel ir
gquesticn,.
{£) The cefendant Errcl Thompson was described by the plaintiff
¥rrol Reld as being crst in the role of *back-up security”.
Given this role his presence in the lobly ercs and in the vicinity
¢t the ludies‘rucm would not crdinarily he 2 subject of enguiry by
anycne including the security personnel,
{5} 7The defendznt Eryol Thompson had in the past assisted in
x
jremcving uncuthc rised ersons frem the hotel precints and investi-
goted incidents there.
{6) he was seen cn Cuty by the ciscoteque con the very night ¢f the
incident.
Given the zbove summary there wculd be ncthing on the facts of
an unusual nature in the defendant Err:l Thomps:.n going to the

americana Hotel on enquiries that night as ¢ part ¢f his functicns

i

<“\as a constovle,
© The Lew
The duty <f care required by the hotel ~uthocrities towards ihe
pleintiffs being vne ¢f the exercise ¢f reuscnable core in the light
=% the abcve the cruci:zl guesticn is whether it was reasunobly
fcrseeable that such acis could have been committed by ¢ jeslice
cificer?

On the basis i the test laid down by Loxd Atkin in

(;/ﬁgnnoghue v Stevensin it is necessary to ask whether any reascnable
hotel authority would have had the acts carried cut by the Cefendent
Thomp:scn in their contemplaticon?

I woulcé answer this questicn in the negative. It would bLe




catremeiry difficult fur the hotcel authorities to guard or protect

the plaintiifs against acts which were neither furseecble cr contem

plated by themr cscuming they were occting os a reoscnable hotel

authourity cvught to have s acted. On the perticular facts <f this

rcase licbility is wmade mere difficult os the defendant Thompscn

was scmecne whoe was helitually present &t the hotel. On these facts

the incident could properly be cotegorisel os heinyg in the nature
cfunusual danger, ¢ stencard which is no longer applicable since
the passing of The Occupiers Lisbility ALct, there being now ~nly
cne class of perscns formerly referred t- s contractors, invitees
¢r licensces termer lowful visitors whe zre ~wed a commen duty of

SEX€a

Ledrned Ccunsel for the female plaintiff scught to contend thot

the: absence ©f 2 loteh in 2 cubdcle of the l:=¢ies rocm where the

fancle plaintiif scught refuge txum her assailiont os being ¢ want

of care cmounting to negligence on the part f the hotel autherities.
- '} pr ] k

This cuntenticn is in my view untenceble. Having regarda to the
physical ¢ ndition f this facility, sach « cdevice teing intended

te aitord privacy cad nct protecticn, which can be effected even

C:\in the alsence :f » laich.

C

In this regard the submissicn of le~rxned ccunsel for the
hotel Corporaticn founded cn @ similar premise gains sdme meisure

¢i support from o stutement by Lord Goddard C.d. in Bonham-Corter

v Hyde Park Hotel [(1948)] 4. T.L.R. 177 at 178,

Once the f.rscebility test goes, the c¢loimws zgainst the

defendent Hotel Coxporaticn for breaches i contract and or statutory

duty must foal.

Cenclusicn

-

Given the unchallenged evidence of the rcle cssumed by the
first cefencant Errcl Thompson in the area which included the

Americana Hctel ané the pussession by him «f 2 loaded revolver in
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perterming this assigumeent, & revolver which he wos in possession
¢t at the time ¢ the incident, the inescorwizle inference can bLe
crewn that the ceiencant Brrcl Thompson wes in foct on duty sz«
_ nsteble et the time «f the commisicn ¢i the vicicus wcts on the
<,)fmma1e plaivtitl and the unlowiful shocting of the male plaintifa.
The evidence i the defenvant Thompeun g to the noture ¢f his role
‘n the night in gueostirsn rs well ag he Dedrng st in en sctive rode

by the discoteque ¢xn e regarded os ». closely connected with the

cvents which follewed in

Yoo of Lo leod me bt regeoxd
thet event ns being in the neture f an uncutherise” mods i Going
swmething which the first Cefendant in his copocity s o police

,h\canstable was authorised to do. His acte therefore were such L r

“ which the crowa aL his empliyer through its legal representetive
“he Attorncy Gener:id weu liable.

The hmericang Hotel Cledns

nere s hus Lewen clearly shoewn idhere con Le o the focts and
the lew no guesticn & the relationshipy (f mester and servant ox
«gency arising 2s Fetween the principal toriefeascr brrol Thomps o
ant the hotel cuthoxities.
(L\ On the isoue < lisbility <L the hotel ror assrult cnd/orx
| nugligence the stondeord f care is that of the crmmen law. The
Geeupiers Licbility Zct in laying down @ cimmen duty of core t
loawful visitors & ceteg ry which would inciude the pleintiffs
fixes no higher duty «f care then is zprlictble to claims in
negligence.,
Given the specisl status that the dotencant Thompson enjoyed
«s a pr.lice consteble, the time ¢f the incident «nd the securitcy
(1)Syﬁtem then in place, there is nc evidence to lead me to. cuncluce
that there wes & wont « £ recssonable care n the part of the hotel
cutheritizs in making the ladies roum ot the hotel safe for the

rurposes for which i+ wes intended. Yhe presence of ¢ police



~

consteble on specicl sseiymment in the lodies oo per se did not
lecd me to cenclude thet the hotel security woe negliigent naving
regard to the purpose in.r which the deferncant consteble was on the
hotel premises. I would wn the issuce «f liaLility seerrcingly
iinG in foveur of the defendant hotel or Toth clzims with ¢o.sta

te the defendant to be texed 11 not sureed,

5
Lrmages
This falls ti. e oonsidered uadeyr tw Droeqd heods i -
1) Speciul damages
(<} General dostigen
C.D. E.032/1385

In setting o v the task @ assessing cameges in respect « &
tanis claim I shere the view of learned couneel for the pleintifs
thet the fact thot the pericd of over iz yooxs Auring which the
plidntlit wes recuperating from her injuvies nes resulted in this
cLve Leling without cny knowe porollel within this jurisdicticn in
tihe hicstery of clodms foxy gpecicl demeges. T thot extent ib is
urigue.,

As regerds the afproach te e coopted in deteraining the
guontum I ppecial ond geperel demages; whille I too share the
cerernl concern expressed Iy ccuansel or” woulc wish to express
Doth plaintiffs my ceepest sympathy D0 the wrcgedy which hrg
beinrllen thow, I rmust commend the female pinintiff fcr the immense
courage shown in vorcozding an h;ndicup which is not of her Lwn
meking., Where liesser wportels ploced in her situation weuld heve
heen content to wellow in ¢ sez of Cespair she ot ¢ time when hex
centrel lime wes still in the proecess i hecling scught cvery
cppoertunity to enege herseli in geinful eaployment. The end
result is she was :ile to successfully coxglete o precess of re-
troining in & new wceeticon as an X-roy specizlici with duesl paticnel

quelificrticns of ezcellence in the fields of X-ray and Rediaticn
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Therapy. This factur, regrettaily has to e taken into consideraticn
in determining whoether there exists 2 Lasis fur coditicnal awards

fcr less of earning capncity and luss on the lerbour market. The

_carcinel rule here eing that ¢ plaintifif shculd take steps to
mitigate his lcss. These two hesds cf her claim in damages,
however, is best leit t¢ le considered in derling with the metter
oL the possible eword for pein and suffering ond loss ¢f cwenities
in &ssessing general domeges. This will e cunsidered after the
issue of special demagesn have Deen dealt with.

Special dumiges

The i llowing items fall tu Le considered under twe broad

;

(i\he;ds Leing:-

(i} Loss of earnings

{il) ©edicoel expenses

A third item £-3ilipg under (iii) =nd claimed in the particulars

ot specicl damages fcr "demage to clothing”™ U.6. $798 was not

suppecrted by the evidence zpd zccordingly attracts no awerd.

Lugs of earnings

ihe perica clnimed in the perticuicrs of special damege covers
(;jfrcm1“17th Maerch 1984 t- 30th June 1991, #nd contimning®, beibpg &F
menths totaling U.8. $275,248.00.

The evidence, huwever, cisclosed that the plointiff rosumec
frll employment ¢n lst June 1990 f£cllowing the completicn of her
re-training, at & Concer Cere Centre in dinrescta. For the rom:ips
der £ 1990 she carpec $13,040.60. EHer loss ¢f earning therefoxe
ceased &s et 3lst ey, 1990.

Between 1984 onc 1989 her earned incuse was as followss-

Q 1984 U.5. $6,270

1985 U.85, § 750
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1388 U.,s. § 933
1989 U.S. $ 678

The plaintiffs actual incoire for the persiod under roview was

<:} therefore U.$.521,673 which swa falls to be deducted from her

estimated income as < beauticien during the period that she was
incapacitated as o result of her injuries.

Before the incident the plaintiff testified to working a 3
hour week at a department store kunownas Daytons. Her basic wage
w2e U.5. $3.25¢ per hour. She chouse L0 Wwork this shorter pericd
rather than 40 hours per waeek so that she could spend more time

with her teenaged son. The amount cleimed fcor loss ol ezrnings

/ in the particulars wos calculated on the basis ©f a 40 hour work

week. 7The plainuiff’s sovidence support this claim. She testificd
that as she was pregnont with her second child at the time of the
incident in ¥erch 1984 she had intended to opt for & longer working
week when she went back to work. As she waes pregnant at the time
«f the incident and subsequently had 2 third child, had she still
"been cmployed ot Doayton's the poussibility of her working < 40

hour work weeok seems unlikely. The evidencd suggesis o me ak oy

rete that in =11 prebsbility with a seccend child on the woy, but
for this unfortunste incident she wculd heve continued to work e
32 hour week.

in &ssessing her i1css ¢f earnings therefore her income &
this pericd will be calculsted on thot baosis.

Given the fact that the plaintiff ecrned U.S. $3.25 per hoeur,
she would have earned @ besic salary of U.8. $104.00 per weck which
~would yield an annual basic income of U.5. $5,408.00. The plaintiff
Jgave evidence ¢f & 5% wceretion being uaded t¢ the basic wige but

no documentery procf was tendered in suppert <f this fact. Given

the mexim i¢ certum est qued certum (that is certain which ceon be




.
b'
J

mace certain), kr. bLuirhead's coatention 1hat such evidence fell
within the realm of being speculeative hos merit. The principle
opplicable here is thet the court ought pot to speculate where
thers exists the means f it being infcrmed ~s to the true facts.
and s gpoeclal Qoannges, slrict proci belrg the principle by which
tc cscess the evidence it ¢id noh measure up to the required
stendord ond onaght not to be accepted,

Not in issue wes the evidence that the pleintifi ecrned

Uo5.91,3%0.00 per month for cuamissions {(Lthe mean figure) brsed on

-
,’) (

cn estimated cum of $1,2008 - $1,500 poy month which would yield
$16,200 per annwr., 8he alec esrned $8C pur week for tips which
when annaclised woeuld cmount €0 $4,160.00.

On her evidence her proves gross estimctec income theretiore
woula amount t. G.8.545,.768.00.

From this swr, ~n cmoeunt f $350 ger month folls to be de-

ducted fuvr feceral ton bl social security. This results from

the principle 1lcid duwn in British Trenspoxrt v Gourley [1956] A.C.

\185. The <eamaeges belnyg for pecuniary loes it is subject to

’<ecuct1xn for tex purpeses in arriving ¢t the net sward to be medes

b

11963] W.L.R. 418 ¢t 4

in support ~f the above statement the learned cditor of

cGreger on Dowsges (15th Bditicn) st prregriphs 4 ~ 65 in a

citaticn frow the dictum <f Lawten J in Cocper v Firth Brown Limited

\2

20 in fcellewing the principle laid Cown in

-

sritish Trancport v _Gourley (Supra), the lecrned judge scidic

@

“I{ seems to me that the cbject
o1 domoges is to CcFQOLh;th thoe
plodintitt for what he hos dont
za witat he has lownt 2s wlhe v
would heve been in his poy
pecket when he tock it hase,
ecencowoeiid it seems tc me what
when special damages cre being
calculited there shoull
dgeducted the mrmeunt of any
noticnel insurance contxibutions
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the plaintiff would have had to
moke if he had remained in work™.
The learned editcr had earlier seid {s.oo mezagraph) in

citing ¢ict: from Lyndale Fashion Meanufacturevs v iidch [1973]

’)I,W,R, K73 that:=

’

-

“In assessing lougs Cf ezrnings
the plaintiff’s tox lisbility
wust be considered. It is the
wet crmount of the cornings only
thaot can be awarded, siuce the
applicekle prirciple 1s restitu~
tic  in integrum. For the
purp. ne i calculating the
pladntiff relevant tox Linability
the sums in guesticn mast bho
trected s thiuse lying ot the top
loyerys «f his earned incoauc. 8o,
the amrunts of Ceductions o bhe

N trkernn inte ceccant will be based
(“/ en the effoctive rates . f tox

which cre esppliceble to those
slices «f his esrnings. The
aasegsment can be made i hreod
lirnes and it is not necess: xy to
¢oose with mathewwstical accurecy®.

Ir the light (£ the above, the plaintiff would howe emrnod

the 1cllowing net estimated income up to the 31lst oy, 1990.

(1) 1984 U.S. $16,348
. (2) 1985 U.5. $20,818
(v/ (3) 1386 U.5. $21,568
{4) 1987 U.S. $21,568
(5) 1988 U.S. $20,635
(6) 1989 U.S. $20,890

{7} 1580 (tc 31/5/50) U.S. $10,049.16¢

UG E13T,876.16¢

The total swn recrverable os los

(4}

<t eornings therefore is

( ju.s. $131,876.16¢,

~

medical Bxpenses

The amcunt f U.5. $10,444.75¢ was clrimed for medical exponses.

The evidence of the pleintiff hcwever, limjted this sum tc $16,400.
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Issue was taken by lezrned counsel fcor the hctel in his finel
submissions as to the claim. The plaintiff's evidence wes that
she was covered under 7. group insurance policy while working with
Dayten’s from which pclicy she obtained full medical benefits for
treatment follcwing her injury and this continued up to the time
that she wins released by their doctors in arcuné 198%9. After her
release the plaintiff continuved toe pay the premiums. She nlsc
testified toe paying premiums 211 along and during the pericd of
her treatment. IShe admitted under cross examination thet even if
she phod not made the payments she would still have got the henefits
avzilable under the policy. Although it is not quite clear =5 to
whet portica L f the total medicel expenses Doytons paid, there is
ne evidence tc refute the testimony of the pladntiff as to the
actual sum prid by hexr in this area ¢f her claim. To the extent
that her evidence supports o payment by hex «f $10,400 thercicre
there is = ‘dustiiiable grcuncs for an award <n that basis.

The tctal sum recoverzble for specirl damages therefore is
U.5. $142,276.

General domages

The «ppruach f the ccurts in wussessing general damuges bageod
cn non-pecuniary loss in that where & plaintiff, such as in this
coee, hes experienced sericus injury, the awarl cught to be c¢n a
higher scnle based on the principle «f restitutic in integrum
seing in the nature ¢of compensating the plaintiff as far as can be
pessible in menetory terms to put her back in wy sipilar a positicn
tc what she wos Lefore the injury.

There is no issue that there exists ¢ clear basis ior an
award uncer the head «f Pzin and Suffering znd Less of ABmenities,
Lesrnes counsel for the plaintiff has endeaveured, however, to

advance clains foy ecditicucl awards for:-
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o Hondicey on the Lebour Market,
b Loss of earning copacity.

Ag 1t Is in this srea of the ciaia thie o serious challenge

 hes been mocunted it moy De copvenient to crnsider these two crecs

¢i the clailm =t this stioge. Mr. Kuirhead has submitted thast on

the facts in thiw case thess heods of the clrim would tend o owers
ley . I imoin s¢gredment with the views expressed by counsel. The
twe heads o f the cicim lor venecs) Comoges ©or be justified only

v the basiu thet wn the ewvidenceo cither thet there has been o

-

Suwinution in the carsing copacity of the pIointiii or thot her

present conditica renders her susceptille b0 einyg displeced at
sciretime in the orzeeslle future on tho dlaboar market.
Ac to the Loymer the bald racts ivdicate, as lesrned counsel
#x. Huirhes, heas contended, that in the recession-~hit United Ht:tes
ei Americe where (he piointiff lives andl works and who e as
resulc of her re-troising now has sbteined dual Heticnal qualificakdons
1 excellence in Xorsy ond Radiction Theropy. She has in o very
sacrt pericl o f time risen tu a degree i promisence us ¢ speciclist
being the Chiel tochuicien in her new ficla of enlcovour, 8 a
Superviscr A4t o cancer Cure centxs in inpesdia. Despite hex
cbwvicus lack of fine mctor skills the result <f the disability to
her left hend, she hos pevertheless managed to hold her posdtion =
supexrviser at the ¢neer Cure Centre. She is earning <t present
solary of U.8. $33,280.16¢ per unnum, % sum for in escoss <L the
Luse figure she received as a becuticinn ot bnvtﬂn
Leaxrned coungel for the plaintifl fox nl part o ntends that

as a result of the dissbility to her left hand the plaintiff has

lust the chence of realising her life's uabdtinn of going int
Lusiness ¢5 o beauticizn. Althcugh the plointiff testified to
boving entertsined zach hopes there is, however, n. evidence COWMING

frcm her cf cny plans being put intc effect towards acking her
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»

sired goal a resiitvy. The evidence being thet oi a 37 years olo

single parent whe wea wregrant ot the time i thy incident ond who

had worked ol o Dopoartsent Store for the past 1€ yveosrs during whiczh

<~’ time she tuck no positive steps towerds sotting up her cwn business.
wen if she did heve tids ides iv contomplotion there is no evidence
aty b what were the likely prospects, whot were her projectal

ctimetec income, 2nd how sbe progposed Lo @

fer the Lusiness. Tae dota o provide the

P

Lneds for supporting ox
eword on either of these twoe heads of general demages ie ia my
Cpiniovn ot 1ly locking cod acoordingly there esists no justifiable

Lasic for an owerd in this qrea ot the cladm,

in ond Suffer:

e Loss o I amenitier

Phis leaves the very import-nt guestion us to what sum cught

vo be swordsd to thic plaintiff the victim of whit was withouat

[

questicn o Lrut ol essrult from scmeone whe s oo ‘pecce vificexr® far
frim Leing = owenrsuder cught b0 hieve been her protector?
On ezaminaticn of the evidence and in this regard the medic.:l
raports ot Doctors Woarren Wilson, Allen L. Vor Beek and
- Seseph B. Stein, {#xhibit I} in particular cu well os the wmedic:d
‘/rﬂpurt i Dr. Guyan Dede Arscotu Jdoted 24Un dorwary, 1952 {¥xhibit 27

& repurt yprepored Sust pricr to the commencement of the nearing o

this metter ore sll impoertont in determining the noture and extent

o

T

o4 the pleintiffs copdition both following the incident of &th Maxch,
1884 and as ot present.

¥rcm these rep rts there can be o guestion thot the plointiif
sutfered 2 very sericus injury t« her left hend, her contrcel limb,

<k

<ﬂ\mn injury which the medical evidence hay nssessed #u being within
s range «i 25% {Ur. Arscott®s report) to 30% of {Dr. JOseph Stein's
report) , perranent particl dissbility f the whole persen. This

voriation gs to the Assesswent in these tw reports from my (wn

exrerience in assescing dameges in persciel injury cases is due moere

sise the necessery capital




w

to the conservative approach of the 8ritich

cired gspecialist

(Ly. Arscutl) as agninst the more libersl oooroach of his korth

Emericon counterpart Or. Stein. This ares oFf the claim hou not foen

chrllenged. Lesrrned comnsel for the pladntiif hoo suggested o swe

“
3

=

oI 31;250.000 ox being o reuscnuole award under this heod of the

claim. Leorned owunsel e, Henyy hos fronkiv sdritted toe hedny
unable trow his own rosessches to discower ony siwilny or comparaile

vese waith thic jurisdiction.

Wy own researches have, howover, Decn - pewhat nre rewarding

2 °

in ,c"."‘ ¢ ‘..._Ag"j ﬁ““’ i “J i"‘a:l;“l I el

N o

LXick v Kl

Kipg wh unrepurted

judgament o€ this Court delivered on 134k July, 1980, the ploaintiil
¢ gpeclelist teachey nd a Unilversity Gradurte was sericusly infdured
in o metor vehicle oocident oo June 20, 1986. She suffered spinal
injury and permanent. fgoge to hor left oxwm which ¢onditics has now
left her orm virtucily useless. Her conditicn wes assesscd ot 25%
permsnent perticd dis.bility of the whole person. Despite having
Lo weor & cervicsl eclizx and with the ever present danger o her
vasting lett arm belng rendered useless she hrs since the incident
successfully completed 2 Masters degree in the United States of
Bmerice wné continues to teach. This lotbter fact resalted in no
cloir being mede Lor loss of earning copacity cr for luss f lneoim
onothe Labour fevket.  An awaxd ot 53176,000 for genernl dameges

fur pein ond suffering snd Loss of Amenitiles was wccepted by the
SELLTLES . |

While the clrcumstances of this case ploces this plaintifd

inte a higher ronge, 2 fzctor brought akbout ws o result ot the

Cinjury beiny to her control limd, s well «s the long perica of

her recapersticn - around five yeoxrs this case in July, 1590 woul
nave ottrocted an award f about $350,000. Sipce July, 1990,

hewever, the steep rigc in inflaticn put ot 113% cver the lest trelve
menths would ceuse me - cunsider an awsxd - i $1,000,000 as being

adequate in »ll the circuomstences of this cuse.




The Oswald Reid Claim
.v?J_JLClC.J f.a‘ ANYES

Ihis hewd of the claim relies dvr its Dacis on the particulss

o specral demage ao pleaded and

1ts success on the evidence
coduced in support of the porticulars ss 2lleoged and strictly
AECVETL,

The {olicwing perticulars were 2llegedc-

oy

1} e 0t earniogs Lo 173 weeks
At S04 per wook 51,2644.20

i

Fal}
1" :"

§4) Trevelling expoenses 240,00
{3) Fedicel oxpenses 345,80

§4) Brpsloyment of 2 helper for 14
weeks st 589 v weak 1,146.060

The Eviden

The mele pladodiid Qewald kedd sutficrad twoe Lullet wounds
to boih Duttocks.  Folluwing the incident he wes taken to the
Gt. Anp’es Bay Hospltcl where he wng admitiel. The medic:l repuri
i Dr.Warren Wilson the Serior kedicrl Cfficer doted July, 1%,

1884 {(Exhibit 6) ci.ulose the following: -

(VRS gy ot B ey o
Be Oswald Redo
A MR Al

b cexriiyy that the ~lave
admitied ke the S=zint
v Hespitol on #arch 4, 1984
s Wi 2iter he was nllegealy
- A peliceman. On :dmissicn
’<,t1@nt.&¢xv in o stote of
shock, ebdomen dirtended and there
were LWwi entrance waunds on Lboth
butl ks, On the leil sive there
was o wour! Jpproxdmoetoly w inches
tel.w the left antericr i1ilicc spine.
On cxsminction the potient waeg in
chvicus paln and after trestiny the
siicck hie wos tronsferred to the
_}CT&tﬁV” Ym where sucgoyy wWon
serfixme . AL Laparcotimy theroe whs
o lot ok blood in the aodominsl
‘"Vity. The small intesvine was
found to be periorated in eifht
ploces.  Ghis damdg G oprrhion won
remowad aud the intestine joined
fqnestugrsed) end o end. The length
of intestine romved wos apnroxipately
twelve inches.

e

=i
@]
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Or march 13, 1384 he wus Again
L o te the operating roeom fcr the
remeoval gi s obullet tromw iwit Lottock.
31&: Vies dincharged on the L0llowing dey®.

Y

The male plairtils testificd (o expayieacing internss pain in

P

the lowexr sreda o1 his Dody.  afver nis dlscherge Fyoa hospitel he

9+

coentinued receiving Lrestment as an oot patient at the hoscitel
clinic twice weekiy. This contibues for twe ond o half monthe
frwelve weeks) . He wao unable bo work ior @ fotsl period of {oure

o e

teen {14} weeks. Of this poricd be receiwed o solary (fux e weeld

5.

iresw hig employers ml was sccording et x5 cket and without on
income Tor the remadping twelve weeks., He then ecarned o salary o
302,00 per weck.

The pilointiid alss testified to poying o total of $846.00
for trevelling espensos in visiting the clinic frr treastmont,

$34€.00 ior medicel expenses and 80 pey weok for employing o

5.
heiper fLur iz wenkse., A1 this during tho pericd theot he was
recupersting at home.

W challenge was wide to the plaintidi's evidence in xespect

oI the sums claimed and expended falling uvnder the hend Gf

- pecuniary less. The only voricnce erising frowm the pleadings and

5

the evidence led in support being in the ares of the cledm for

PR

xxtre bhelp where the evidence wrs limited <o 12 wecks as sgoinst

s

14 wecks claimed in the particulars. Thet wpart the cther itess

claeimed have oeon owven to the reguired standerd.
fhe total sum rec vorable uncer ihis hood is therefore $3,373.

Generai Damages

Apart from the mecical report {exhilit §) the ccurt in cssess-

Cing demeges under this hesd wes else assisted by o follow-up report

frem Dr. wilson datoed October <G, 198f {exhiibit 6A). This report

reads o8 Lodllows e
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dhe generanl ds », en the basis of the

nature ond exteort 1 the injuries the plaintiff under

oo Lod seffeoring amd Aossn L amenitien with an
Cnddaticnal sum to be cwerded fur aggrovioted damegou.  The ovidence
oeing thet the plaintify wes loic up folilowing the incident fox
wver three wonthe ) which twoe wecks ware gpeat in bhospital and
ipvolving on it Slo two .operationg, cne which qualities s mujor
surgery. Althougl fram the medicel repcxt ne has recoverod vory
wnll he has continuec Lo exverience rosidual padn, ¢ copdition the
result ot o resecti.orn % the swell intestine apel this condition wes
likely to coptinue iy sute time in the rulure. During the hesring
.3 the acticns the pliintiff testified bto be wtill experioncilyg
crimpe is his right hip st intervale of aboub cnce to twice per wook,

Given thw facts lesarned counscel 1 the pleintiff cubwmitied

that & reascaable awerd f0r generasl drmages cught o e ~hoot
$300,000. ile relies in suiport for this sulmission on the Lollowing

EwArds -

€ . -f Ve lume
N5 Reiont Persomel

“, “Fhe pleintiif o 49

e Ot vendcr with . income

ok 40% net weekly was injured in &
wotor vehicle acclcent and uncasle t.
work i0r £ wmenths. On recrovery he

woeo unsibDle to 1ift weigbto or endux:
heit or smeke or oo much wepurl lobour.
ge migrited to the Unitec States of
americo and eventusily sem o &
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Ao Haonyity Gunrd.  Boloolim O oon

J.3\..‘l-1

rﬂh, 19%0 zwarded the
PLOB245,00¢ »or v
fateages ot which 8540, 61
L pealdds and sufferisg ond
i GMnultluub the yemalndern
less of fature eornlag

‘.,
3

i 1ES
supral .
CAG Chnild
injured
ER5) SRS |

LE

.
LE R
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