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McDONALD J. (Ag.), 

Th is  a p p l i c a t i o n  s eeks  t o  d i s m i s s  t h e  a c t i o n  f o r  

want o f  p r o s e c u t i o n  pu r suan t  t o  s e c t i o n  342 (2 )  of t h e  J u d i c a t u r e  

( C i v i l  Procedure  Code) Law and t h e  i n h e r e n t  ju r i sc i . i c t ion  o f  t h e  

Cour t .  

A Chronology o f  t h e  e v e n t s  a r e  a s  fo l lows:-  

(1) On 27th  January  1989 a W r i t  o f  Summons and Sta tement  o f  Claim 

c l a iming  damages f o r  a s s a u l t  i n f l i c t e d  on t h e  P l a i n t i f f  by 

t h e  2nd Defendant were f i l e d .  

( 2 )  An Appearance was e n t e r e d  on t h e  16 th  $ebruary  1989 by t h e  

Director o f  S t a t e  Proceedings  f o r  t h e  2nd Defendant.  

( 3 )  A de fence  was f i l e d  on 6 t h  June 1991. 

( 4 )  On 1 7 t h  March 1993, Not ice  o f  Change of  At to rney  was f i l e d  

by Robin Smith Attorney-at-Law on beha l f  o f  t h e  P l a i n t i f f  . 
(5 )  On 28th  March 1994 Summons f o r  D i r e c t i o n s  was f i l e d .    he 



mat te r  came up f o r  hear ing  on 9 t h  May 1994, 20th June 1994, 

9 t h  November 1994 and 2nd March 1995 and were adjourned s i n e  

aie on'allrda&s. On 20th J u l y  1995 t h e  Sumons f o r  D i r e c t i o n s  

was heard and it was ordered i n t e r  a l i a  t h a t  the m a t t e r  be 

s e t  down f o r  t r i a l  wi th in  30 days.  

( 6 )  On 1st  December 1995 Robin Smith, P l a i n t i f f s  Attorney f i l e d  

summons t o  remove h i s  name from t h e  record . The summons 

was set  f o r  hea r ing  on 13th February 1996 on which d a t e  it 

was adjourned s i n e  d i e  - P l a i n t i f f s  Attorineys absent .  

(7 )  Formal o rde r  on Summons f o r  P i r e c t i o n s  wa's f i l e d  on 24th 

J u l y  1995 and served  on t h e  Di rec to r  of S t a t e  Proceedings 

on 15 th  March 1996. 

(8 )  By l e t t e r  da t ed  29th June 2000 t h e  Reg i s t r a r  advised P l a i n t i f f s  

At torney Robin Smith and t h e  Di rec to r  of S t a t e  Proceedings 

t h a t  t h e  ma t t e r  had been placed on the  Cause L i s t .  

c.: (9)  Notice of  Change of  At torneys was f i l e d  by Gif ford ,  Thompson 

and Br igh t  on beha l f  of t h e  P l a i n t i f f  on 12 th  October 2 0 0 0  and 

served on t h e  Di rec to r  of S t a t e  Proceedings on t h e  s a i d  d a t e .  

I (10) Messrs, G i f fo rd ,  T.hompson & Br igh t  f i l e d  C e r t i f i c a t e  o f  Readiness 

da t ed  18 th  October 2000 and s e n t  l e t t e r  dated 11th October 2 0 0 0  

t o  t h e  R e g i s t r a r  r eques t ing  t h a t  ma t t e r  b$ placed on t h e  Cause 

L i s t . .  

On 19th  Wbeg'200OAthe ;Rirec- of S t a t e  Proceedings was se rved  

wi th  a copy of  a C e r t i f i c a t e  of Readiness da ted  18th October 

2000. 

(11) On 7 t h  November 2000 t h e  2nd Defendant f i l e d  summons t o  d i s -  

m i s s  t h e  a c t i o n  f o r  want of p rosecut ion .  ~h i s ' summons  was 

heard on :30 th  May 2001 .  



L.  S e t t i n g  down ma t t e r  f o r  T r i a l  

Sec t ion  342 (2 )  of  t h e  J u d i c a t u r e  (CPC) Law provides  t h a t  

where t h e  P l a i n t i f f : -  

" . . , . . . . does  n o t  w i t h i n  t h e  per iod  f ixed  

...... set t h e  a c t i o n  down f o r  t r i a l ,  t h e  

defendant  may himself  set t h e  a c t i o n  down 

f o r  t r i a l  o r  may apply t o  t h e  Court o r  a  

Judge t o  d i smiss  t h e  a c t i o n  f o r  want of 

p rosecut ion  and on t h e  hear ing  of  such 

a p p l i c a t i o n  t h e  Court  o r  Judge may o rde r  

t h e  a c t i o n  t o  be dismissed accordingly o r  

may make such o t h e r  o rde r  a s  t o  t h e  Court  

o r  Judge may seem j u s t v .  

On t h e  20th J u l y  1995 an o rde r  on Summons f o r  D i rec t ions  was 

made. T h e r e a f t e r  t h e  P l a i n t i f f  has  a  duty t o  compl-y wi th  s e c t i o n s  

342 ( i t )  and s e c t i o n  343 of  t h e  J u d i c a t u r e  (CPC) Law. The P l a i n t i f f s  

At torney  ought t o  f i l e  t h e  formal o rde r  a long wi th  a  le t ter  r e q u e s t i n g  

t h e  R e g i s t r a r  t o  set t h e  ma t t e r  down f o r  t r i a l .  i 

The P l a i n t i f f ' s  ca se  i s  t h a t  by l e t t e r  da ted  2 1 s t  J u l y  1995 t h e  

P l a i n t i f f s  Attorney Robin Smith requested t h e  R e g i s t r a r  t o  se t  down t h e  
i 

m a t t e r  on t h e  Cause L i s t .  I n  compliance wi th  s e c t i o n  579 ( 4 )  o f  t h e  

J u d i c a t u r e  (CPC) Law t h e  R e g i s t r a r  can only a q t  on t h i s  r e q u e s t  i f  

t h e  formal o r d e r  on t h e  Summons f o r  Di rec t ionshas  been f i l e d .  

Add i t iona l ly  t h e r e  has  t o  be compliance wi th  s e c t i o n  3 4 3  (2)  

o f  t h e  J u d i c a t u r e  (CPC)  Law which r eads  a s  follows:- 

"A p a r t y  t o  an a c t i o n  who sets it down 

f o r  t r i a l  s h a l l ,  w i th in  twenty-four 

h ~ w s  a f t e r  doing so ,  n o t i f y  t h e  o t h e r  



p a r t i e s  t o  t h e  a c t i o n  t h a t  ha has  done 

so ,  b u t  save a s  a f o r e s a i d ,  qo not . ice  

of  t r i a l  s h a l l  be necessary i n  any action". 

Reference t o  paragraph 1 4  of  M i s s  H a r r i s o n ' s  a f f i d a v i t  l e a d s  
I 

t o  t h e  inescapable  in fe rence  t h a t  t h e  2nd ~ e f d n d a n t  was n o t  n o t i f i e d  , 
I 

t h a t  t h e  ma t t e r  was s e t  down f o r  t r i a l .  I 

i 
I 

No evidence has  been presen ted  t o  t h e  Court by t h e  P l a i n t i f f  

t h a t  t h i s  l e t t e r  da t ed  2 1 s t  J u l y  1995 Exh ib i t  "KGB1" was rece ived  
I 

by t h e  R e g i s t r a r  a s  evidenced by R e g i s t r a r ' s  dlate stamp o r  by any I 

o t h e r  form of  admission of  s e rv i ce .  

M i s s  Harr ison submitted t h a t  l e t t e r  da t ep  29th June 2000 w r i t t e n  
I 

on beha l f  of t h e  R e g i s t r a r  informing M r .  Robin Smith and t h e  D i r e c t o r  , 
of  S t a t e  Proceedings t h a t  t h e  ma t t e r  had been placed on t h e  Cause 

i 
I 

I1 I1 

L i s t  r e f e r s  t o  "your l e t t e r  rece ived  6 th  June k000" Exhib i t  MH3. She 

po in t ed  o u t  t h a t  t h e  d a t e  of l e t t e r  i s  n o t  r e f p r r e d  t o  and t h a t  t h e  1 ~ 
o p e r a t i v e  t ime i s  when t h e  Court rece ived  it. I 

No l e t t e r  da ted  2 1 s t  J u l y  1995 from Robin Smith t o  t h e  R e g i s t r a r  1 
and stamped a s  having been rece ived  i n  t h e   egist try o r  R e g i s t r a r ' s  I 

Chambers on 6 th  June 2000 has  been placed befokethe Court.  

Based on t h e  evidence before  t h e  Court  I f i n d  a s  a f a c t  t h a t  no 

l e t t e r  da t ed  2 1 s t  J u l y  1995 was rece ived  by t h e  R e g i s t r a r  r e q u e s t i n g  

t h a t  t h e  ma t t e r  be placed on t h e  Cause L i s t .  f i n d  t h a t  t h e  p l a i n t i f f  

f a i l e d  t o  comply with  t h e  o rde r  on t h e  Surnrnonsl f o r  D i rec t ions  t o  s e t  

down t h e  ma t t e r  w i t h i n  36 days of t h e  d a t e  of t h e  o rde r .  

F u r t h e r  t h a t  t h e r e  i s  no evidence t o  s a t % s f y  t h e  Court  t h a t  t h e r e  

was compliance wi th  s e c t i o n s  342 and 343 of th$ J u d i c a t u r e  (CPC) Law. 

M i s s  Harr ison a t  page 6 paragraph 4 of hkr w r i t t e n  submissions 

op ines  t h a t  t h e  p l a i n t i f f ' s  f a i l u r e  t o  comply y i t h  t h e  o r d e r  and t o  



- 5 -  
I 

C have t h e  m a t t e r  se t  down f o r  t r i a l  w i t h i n  t h e  / s t ipu la ted  t i m e  i n  t h e  

o r d e r  amounts t o  i n o r d i n a t e  and inexcusab le  d e l a y  a s  w e l l  a s  an  abuse  

o f  t h e  p r o c e s s  of t h e  Cour t .  She r e f e r r e d  t h e  Cour t  t o  s e c t i o n . 3 4 2  o f  

t h e  J u d i c a t u r e  (CPC) Law where t h e  Cour t  has  p@wer t o  d i s m i s s  an  a c t i o n  1 
f o r  want o f  p r o s e c u t i o n  i n  c i rcumstances  such $s t h e s e  where t h e  

, 
P l a i n t i f f  does  n o t  w i t h i n  t h e  p e r i o d  s p e c i f i e d ! s e t  down t h e  a c t i o n  

f o r  t r i a l .  

C' Dismis sa l  f o r  Want o f  P rosecu t ion  

The Cour t  i s  empowered under its i n h e r e n t  j u r i s d i c t i o n  t o  d i s m i s s  

t h e  a c t i p n  f o r  want o f  p ro secu t ion  i f  c e r t a i n  d o n d i t i o n s  a r e  s a t i s f i e d .  

Lord Diplock i n  Bkke t t  v. James (1977) 2, ALL ER 801 r e f e r r e d  I 
I 

t o  t h e  p r i n c i p l e s  on which t h e  Cour t  should  re4y i n  de t e rmin ing  whether  ) 

o r  n o t  t o  e x e r c i s e  i t s  d i s c r e t i o n  t o  d i s m i s s  a l m a t t e r  f o r  want of  

p r o s e c u t i o n  and r e s t a t e d  t h e  p r i n c i p l e s  i n  Alle(n v.  McALpine (1968) 

lALL ER 543. t h u s :  

"The power shou ld  be  e x e r c i s e d  on ly  where 

t h e  Cour t  'js s a t i s f i e d  e i t h e r :  

1. t h a t  t h e  d e f a u l t  has  beeb i n t e n t i o n a l  

and contumelious e'. g . disokdience to st 

pe rempto ry ,o rde r  o f  t h e  Cpur t  or 

conduct  amounting t o  an  abuse of t h e  

p roces s  of  t h e  Court ;  o r  

2 (a) t h a t  t h e r e  ha s  been i n o r d i n a t e  and 

i nexcusab l e  d e l a y  on t h e  $ a r t  of t h e  

p l a i n t i f f  o r  h i s  lawyers  and 

(b) t h a t  such d e l a y  w i l l  g i v e  r i s e  t o  a  

s u b s t a n t i a l  r i s k  t h a t  it i s  n o t  possible 

t o  have a  f a i r  t r i a l  of  t@e i s s u e s  i n t h e  

a c t i o n  o r  i s  such a s  i a ' l i k e l y  t o  cause  



o r  t o  have caused s e r i o u s  pre jyd ice  t o  

t h e  defendants  e i t h e r  a s  betwe4n thsm- 

s e l v e s  and t h e  p l a i n t i f f  o r  bedween each 

o t h e r  o r  between them and a  t h i r d  par ty" .  

This  a p p l i c a t i o n  was based on p r i n c i p l e  ( 2 )  only .  

The p e r i o d  of  de l ay  of which M i s s  Harr isoq complains a re : -  

(1) t h e  per iod  of de lay  of 1 year  and 9 months 

between d a t e  of  f i l i n g  of defence (6.6.91) 

and d a t e  when Di rec to r  of  S t a t e  Proceedings 

was served with  copy n o t i q e  of change o f  

Attorney (19.3.93). 

( 2 )  The de lay  of 5 yea r s  from d a t e  formal o r d e r  

on Summons f o r  D i rec t ions  was se rved  on 

Di rec to r  of S t a t e  Proceedi(ngs (15.3-96) t o  

d a t e  Di rec tor  of S t a t e  Prqceedings r ece ived  

l e t t e r  from t h e  R e g i s t r a r  o f  t h e  Supreme 

Court  advis ing  t h a t  t h e  maltter had been placed 

on t h e  Cause L i s t  (29.6.001) 

M i s s  Har r i son  f u r t h e r  contends t h a t  7 yearls have e lapsed  s i n c e  

t h e  date of i s s u e  of t h e  W r i t  of Summons and Stat~ement of Claim t o  

d a t e  o r d e r  on Summons f o r  Directions was made. 0bt  of thme 7 y e a r s ,  

5 yea r s  and 9 months have been occasioned by i n a c f i v i ~ o n  t h e  P l a i n t i f f s  

p a r t .  

I accep t  M i s s  H a r r i s o n ' s  submission on t h e  ques t ion  o f d e h y  r e  (1) 

above and i n  r e s p e c t  of ( 2 )  I f i n d  t h e  de l ay  t o  be 4 years  and 3.months 
1 

and n o t  5  y e a r s .  I f i n d  t h a t  6  years  and 5 rnontbs have e l apsed  s i n c e  

t h e  d a t e  o f  t h e  i s s u e  of t h e  W r i t  of Summons and( Statement o f  Claim 

t o  d a t e  on which Summons f o r  D i rec t ions  was madei. 



S e c t i o n  272 of t h e  J u d i c a t u r e  (CPC)  Law mbkes provision f o r  

t h e  f i l i n g  o f  a  Summons f o r  Directions w i th in  7  bays of  t h e  p l e a d i n g s  

be ing  deemed t o  be c lo sed .  Defence was f i l e d  ob 6 th  June 1991. I t  
I 

fo l lows  t h a t  t h e r e  i s  de l ay  i n  t h e  f i l i n g  of t h p  Summons f o r  Di rec t ions .1  
I 

The o r d e r  on Summons f o r  D i r ec t ions  was m de mn 20th J u l y  1995 b I 
and t h e  D i r e c t o r  o f  S t a t e  Proceedings served wi th  a  copy on 1 5 t h  March 1 
1996. 

I 

(I The D i r e c t o r  of  S t a t e  Proceedings rece ive@ a  l e t t e r  from MKS. I 

Williams on beha l f  of  t h e  R e g i s t r a r  of  t h e  Supr/?me Court  d a t e d  29th ~ 
June 2000 a d v i s i n g  t h a t  t h e  ma t t e r  has  been p l a f e d  on t h e  Cause L i s t .  

I 

By l e t t e r  d a t e d  11 th  October 2000 ~ l a i n t i k f s  At torneys  G i f f o r d ,  
I ~ 

Haughton and B r i g h t  r eques t ed  t h e  R e g i s t r a r  t o  $ e t  down t h e  m a t t e r  on 

t h e  Cause L i s t .  This  procedure i s  i n c o r r e c t  a s l e a v e  would f i r s t  have 

t o  be sought  t o  ex tend  t h e  t i m e  f o r  s e t t i n g  dew$ and an o r d e r  g ran t ed .  

I f i n d  t h a t  t h e  de l ay  i n  t h e  i n s t a n t  c a s e  i s  i n o r d i n a t e .  

I r e j e c t  M i s s  Brown's argument a t  paragragh 6  of he r  a f f i d a v i t  

t h a t  t h e  p l a i n t i f f  has  n o t  delayed i n  t h e  p tosecu t ion  of t h e  a c t i o n  

and has taken  a l l  t h e  r e q u i r e d  s t e p s  and should t h e  o r d e r s  sought  be 

g ran ted  t h e  p l a i n t i f f  would be pena l i zed  f o r  t h b  a d m i n i s t r a t i v e  d e l a y s  

i n  t h e  r e g i s t r y .  

Even on t h e  P l a i n t i f f s  c a s e  t h a t  M r .  SmitQ by l e t t e r  d a t e d  2 1 s t  

J u l y  1995 wrote t o  t h e  ~ e ~ i s t r a r  r e q u e s t i n g  t h a t  t h e  ma t t e r  be s e t  

down, t h e r e  i s  no evidence be fo re  t h e  Court of  any enqui ry  on h i s  p a r t  
(-- , 

ensu re  t h a t  t h e  m a t t e r  was pJaced on t h e  Cause L i s t  and ass igned  

a  t r i a l  d a t e  a t  t h e  d a t e  f i x i n g  s e s s i o n ,  I f  it was a  c a s e  t h a t  t h e  

f i l e  was l o s t ,  a  new f i l e  could have been recon$t ruc ted  wi th  permiss ion  

and t h e  m a t t e r  proceed.  Unless t h e  P l a i n t i f f  was a b l e  t o  e s t a b l i s h  

t h a t  le t ter  cd r e q u e s t  da ted  2 1 s t  J u l y  1995 cam$ i n  on t ime,  then  

M r .  Smith would be ob l iged  t o  apply f o r  ex tens ibn  of t ime w i t h i n  which 



to set down the matter. However the fact is dhat t.he Plaintiff has 

failed to prove that the Registrar received tve'said letter. The 

~egistrar's letter of 29th June 2000 is of no~teffect. It was not 

until October 2000 that a Certificate of Readiness was filed and 

served on the Director of State Proceedings aqd the Registrar by 

letter dated 11th October 2000 was requested do set down the matter 

on the Cause List, As stated earlier in order? for the Registrar to 

properly set down the matter, the Plaintiff's Attorney would have 

had to apply by way of summons for an extensidn of time within which 

to set down the matter for trial and to have obtained an order to 

that effect. This was not done. 

Public policy demands that the plaintif4 prosecute the matter 

with diligence and dispatch. 

(1968) 13 WIR 126 and Gwendolyn Salmon v. ~ondord Wright (1964) 
I 

Even if delay was on the part of the Plqintiffls Attorney, this 

would not avail the Plaintiff. Wolfe J.A. (ad he then was) said 

in Vashti Wood v. H.G. Liquors Ltd. (1995) 48 WIR paqe 255 
I 

" 8  plaintiff cannot hide behind the in- 

eptitude of the Attorneys -atd~aw. The 

Attorneys-at-Law failure to act promptly 

cannot be a basis on which qo deprive a 

party of his right to have dhe action dis- 

missed for inordinate delay. The Plaintiff's 

remedy in such a case is agdinst the de- 

faulting Attorney-at-Law". 



I find that the delay is not only inordibate but inexcusable, 

and that the delay will give rise to a substankial risk that it is not 

possible to have a fair trial of issues in the action. 

In Vashti Wood v. H.G. Liquors Ltd. (sup&a) Wolfe J . A .  (as he 

then was) in reference to the judgment of ~ortb J . A .  in the West 
1 

Indies Sugar Ltd. v. Minnell (1993) 30 J L R  5421 stated:- 

"......the substantial risk that there cannot 
I 

be a fair trial because of the inordinate 

delay and prejudice are two beparate entities 
1 

and that the proof of one or1 the other entitles 

a party to have the matter djsmissed for want 

of ' prosecution. Once there 4s evidence that 

the nature of delay exposes 6 party to the 
possibility of an unfair tri?l he is entitled 

to the favourable exercise of the Court's 
I 
I 

discretion, prejudice apart. Inordinate delay, 

by itself, may make a fair t4ial impossible. 

Prejudice, in my view, inclu es not only 

actual prejudice but potenti 1 prejudicewhich 

in the instaut case5would be the possibility of not 

being able to obtain a fair drial because of 

the passage of time". I 

Thirteen years have elapsed since the cause of action arose. I 
I take into consideration that it would take edghteen (18) months 

to 2 years (on an optimistic estimate) for the matter to come up for 

trial. Witnesses would therefore be required ij.0 testify to events 
I 

which occurred in 1987 some 15 years afterward$. To do so will operate 

unfairly against the 1st Defendant. , 



The Defendant ' s  ca se  is  based p r imar i ly  on t h e  Ipersonal r e c o l l e c t i o n  

of t h e  1st Defendant and any wi tnesses  he may dave and n o t  subs tan t ia l ly  

on documentary evidence.  

M i s s  Har r i son  r e f e r r e d  t o  t h e  d i c t a  04 Downer J A i n  t h e  c a s e  

o f  P a t r i c k  Valen t ine  v. Nicole Lumsden ( sup ra )  bhere  it was s t a t e d  

t h a t  i n  a c t i o n s  which depend s o l e l y  on t h e  pers~onal  r e c o l l e c t i o n  of 

w i tnes ses  such as i n  running down cakes ,  even t h e  b e s t  of memories 

C\ f a l t e r  a f t e r  t h e  l a p s e  of 6 years .  I agree  w i t h  h e r  submission t h a t  

a l though J u s t i c e  Downer's s ta tement  was made i n  t h e  con tex t  of a  

motor v e h i c l e  c la im,  t h e  p r i n c i p l e s  expounded bb him a r e  e q u a l l y  

a p p l i c a b l e  i n  t h e  p r e s e n t  case .  

I t  i s  d i f f i c u l t  t o  envisage a  s i t u a t i o p  where a f t e r  15 y e a r s  

w i tnes ses  would be e a s i l y  a v a i l a b l e  and would r b c e l l e c t  w i t h  c l a r i t y  

and accuracy a t  t r i a l  what t r a n s p i r e d  and t h e i r  memories remain un- 

a f f e c t e d  by t h e  de l ay .  
f - <- ' The Court  have a  du ty  t o  s e e  t h a t  caseb a r e  conducted wi th  

c)  d i s p a t c h  and i n  West I n d i e s  Sugar v.  Minnell anb Valen t ine  v. Lumsden 

it was he ld  t h a t  d e l a y s  of 4 and 6 yea r s  r e s p e c t i v e l y  were i n  t h e  

p a r t i c u l a r  c i rcumstapces  unacceptable .  ~ 
1 

I n  r e s p e c t  t o  paragraph 1 8  of M i s s   arki is on's a f f i d a v i t  

M i s s  Brown a s s e r t e d  t h a t  t h e r e  was no evidencb of t h e  p r e j u d i c e  

be ing  s u f f e r e d  by t h e  defendant .  
I p r e j u d i c e  

On the1 i s s u e  of p re jud ice  M i s s  ~ a r r i s o b  opined t h a t  / inc ludes  

n o t  on ly  a c t u a l  p r e j u d i c e  bu t  a l s o  p o t e n t i a l  p rb judice  and t h a t  t h e  
I 

requirement  t h a t  p r e j u d i c e  i d e .  a c t u a l  p re jud ice  be shown has  been 

s t r o n g l y  c r i t i c i z e d  i n  many q u a r t e r s .  Fu r the r  bhe r e f e r r e d  t h e  Court  

t o  Vash t i  Wood v. H.G. Liquors Ltd. ( sup ra )  and. Valent ine  v. Lumsden 

( sup ra )  . , .  



In Valentine v. Lumsden the Court 04 Appeal allowed the 
appeal on the grounds that the Respondent wadl guilty of inordinate 

and inexcusable delay in prosecuting the actdon. 

Patterson ?:.A stated at page 529 

"......the appellant did not onily prove that 

there %as. kncr6diaate.;.andr.inexciusable delay 

on the part of the respondent'ls Attorney-at 

-Law, but also that the delay has resulted in 

severe prejudice to him, and hbd given rise 

to the possibility that a fair trial was no 

longer possible". 

I accept Miss Harrison's submission khat the views expressed 

in Patrick Valentine v. Nicole Lumsden are fubther supported by the 
I 

case of Barratt Manchester Ltd. v. ~etro~olitbn Borough Council and 
I 

.an~ther (1989) 1 ALL ER, In that case the Enblish Court of Appeal 

in dismissing an action where the Plaintiff f iled to comply with an 1 
Order of the Court requiring him to serve a nbber of documents on 

the Defendant setting out his claim held that)- 

"..:.....the greater the delay 1 the less the 
need to establish prejudice: hnd where there 

has been excessive and prolon$ed delay, the 
I 

Court should not hesitate to. . dismiss the i 
inquiry even though it could bot bk shown 

to have occasioned any ~rejud$ce on the other 

party I' . 
I 

Miss Harrison supported her position 1 that a plaintiff s 
failure to set down an action within the timeispecified by the Court 

amounted to an abuse of the process of the ~ohrt and was sufficient 



ground f o r  t h e  a c t i o n  t o  be s t r u c k  o u t  by r e f 4 r r i n g  t h e  Cour t  t o  t h e  

c a s e  a f  Gidharimal Chorar ia  v .  Nirmal Kumar ~ d t h i a  (1988) EWCA 119. 

Th i s  c a s e  emanates from t h e  Court o f  Appeal 04 England and Wales 

where Lord J u s t i c e  Nourse s t a t ed : -  
I 

I 

"An a c t i o n  may a l s o  be s t r u c k  o u t  f o r  

contumelious conduct,  lor an abuse of 

t h e  process  of t h e  Codrt o r  because 

a  f a i r  t r i a l  of t h e  acition i s  no 

longer  p o s s i b l e .  ~ o n d b c t  i s  i n  t h e  

o rd ina ry  way regarded bs contumelious 

where t h e r e  i s  a  d e l i b k r a t e  f a i l u r e  

t o  comply w i t h  a  s p e c i k i c  o rde r  of the 

Court .  I n  my view howbver, a  s e r i e s  
I 

of s e p a r a t e  i n o r d i n a t e (  and inexcusable  

de l ays  i n  complete diskegard of t h e  

r u l e s  of Court  and w i t h  f u l l  awareness 

of t h e  consequences cab a l s o  be p rope r ly  

regarded a s  conturnelio$s conduct o r ,  i f  

, no t  t h a t ,  an abuse of +he process  of  the 

Court .  Both t h i s  and $he ques t ion  of a 

f a i r  t r i a l  a r e  m a t t e r s  ( i n  which t h e  

Court i t s e l f  i s  c o n c e d e d  and do n o t  

depend on a  Defendant $ a i s i n g  t h e  question 
I 

This  case  i s  o f ' p e r s u a s i v e  a u t h o r i t y .  

I am of  t h e  op in ion  t h a t  t h e  r e l a t i n g  t o  t h e  i s s u e  

of p r e j u d i c e  o u t l i n e d  i n  t h e  case  of  B i s s  v .  ~drnbeth,  Southwark and 
I 

Lewisham Heal th  Author i ty  (1978) 2 A l l  ER and ' ~ r o v i t  and o t h e r s  



V. Doctor and Others (1997) 2 ATIT* ER 4 1  7 are applicable to the instant 

case. , 
I 

I 

In the former case Lord Denning at pdge 130 stated: - I 
I I 

".....the prejudice to a defendlant by the I 

delay is not to be found s01el~~ in the 1 
I I 

death or disappearance of witqesses or 

their fading memories or in the loss or 

destruction of records. There is much 

prejudice to a defendant, in hbving the 

action hanging over his head indefinitely, 
I 

not knowing when it is going tp be brought 
I 

to trial". 

He went on further to, state inter alia 

''There comes a time when it (the ~efebdant) is entitled to 

have some peace of mind and to regard the incipent as closed1'. 
I 

In the latter case Lord Woolfe at pagb 417 stated:- 

"The evidence which was relied kpon to establish 

the abuse of process may be the plaintiff's inbctivity. The same 

evidence will no doubt be capable of supportin an application to 

dismiss for want of prosecution". 
B 

In conclusion I find:- 
I 
I 

(i) that there has been non corn liance by the k 
Plaintiff with section.342 bf the Judicature 

(CPC) Law. 
I 

(ii) that there has been inordiqate and inexcusable 

delay on the part of the p4aintiff in the 

prosecution of the matter 4 nd that such delay 
will give rise to a substadtial risk that it 

I 

is not possible to have a qair trial. of the 
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I 

i s s u e s  i n  t h e  ac t ion .  

(iii) t h a t  t h e  de l ay  has  caused)  p re jud ice  t o  t h e  
I 

defendant .  

( i v  ) t h a t  t h e  de l ays  amounts t$ an abuse of t h e  

process  of t h e  Court.  
I 

Action dismissed f o r  want of proshcut ion and t h e  c o s t s  

i n c i d e n t a l  t o  and occasioned by t h i s  a p p l i & a t i o n  be awarded t o  t h e  

2nd Defendant t o  be taxed  i f  n o t  agreed. 


