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iN THE SUPREME COURT OF JUDICATURE OF JAMAICA

I EQUITY
SUIT NO. E. 167 OF 1989

BETWEEN

Ola-Mae Edwards for the

i

SYBIL REID :
(EXECUTRIX OF ESTATE
OLIVE CARTER DECEASED)

EZEKIEL CARTER

plaintiff.

Leon Palmer for the defendant.

Heard:

SUFREME QU b
KINGSTON”
JAMAICA

::E:;Z;?’“91~/‘ j;gnsl: L el

PLAINTIFF

DEFENDANT

April 26, 27, 28, 29, 30, 1993

RECKORD, J.

May 17, 18, 1993 & July 30, 1993

Judgment

By Writ of Summoans dated 25th of May, 1989, the plaintiff sought from the

court the following:~-

1, A declaration that the plaintiff is trustee of approximately

one acre of land situate at Lances Bay behind the school in

the parish of Hanover and holds the said land for the benefit

of the plaintiff and Violet Hazel who are entitled in fee

simple absolute to the said land under the will of Olive

Carter,

deceased.

2, A decalaration that the defendant has acquired duplicate

certificate of title registered at volume 1187 folio 422

in the Register Book of Titles for the said land by fraud

and the

sald certificate is void.

Plaintiff's Case

The plaintiff and the defendant are brother znd sister. Their father and

mother were Joseph and Olive Carter both deceased and formerly of Lances Bay,

Hanover. There are five children of the marriage, the defendant and the plaintiff

being fourth and fifth respectively.

The plaintiff, a registered nurse, now live in Ontario, Canada. She testified
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cnat her mother died on thz 29th of February, 1980 and as the executrixz of her

wother's will she obtaine=d probate in the K.M. court in Hanover, which was

tendered in eviderice,
Under the will ner mother had left the laud, the subject matter of this

suit, to the plaintiff and her sister Vioiet Hazzl. ©She said that before her

racther's death in 1Y35, thisz iand was owned by both her father and mother. &

house was on the land spnd this was where the family lived. Her other brother

iarold Carter who is handicupped, now lives on the lund. The original house muids

cf board and thatch consisted of twe roows aud a holl. lier father was a cultivacor

iisherman and baker -~ iz could not read nor write -~ His frisnds Mr. Hillusn 2d

4ubrey Gardener assisted him in this regard: Her wother could read and write.

In 1954, the house was blown downt oy hurrie»uz. It was rebuilt. The

praintiff left for England in 1955, to study nursing lesving her mother, harold

2nd the defendant living in the house. She retur.:aed home in 1970 and found tis

nouse badly in need of repaivs. Defendant had got marriad by then and was living

<isewitere. She spoka te dafondant about the conditicn ¢f the house but he said

he lizd no money to fix sams. The tases had not been paid so she paid what was duc

¢nd ever since has paid same, seile

o

Her mother had beon paying the taxes beforc by

ing fruits sand food-siuff from the land but complainnd that the defendent was uvow

reLping same.

On her
ou a regular
idaughton who

cams back to

der mother was then 70 years old bus wixe still active.
returned o Canada th: plainciri scar moucy and clothing

basis. 04l hircd helpers to assist hox mether., One was

was 8Lill at the house looking after nexr brother Harold.

Jamaica, Th. house needed repairs - Gha

to het metlliay

Fiona

In 1974

shie

bought materials in Luc.:

=zod defendant, who is a carpenter, did the vepairs. She told defendant that sha

would build & new housz £0r hzr mother if it nesdud ripolrs again.  She would
supply workmen and materisle snd ssked hiw to supesivise samz. He refused but

suggested instead that sie s.ong him the money and he would build the house. Shv
aaver agreed to this,

In 1978 - 7Y sh: zgsin returned to Jamaice znd aiscussed the building of
When she returaned to Causda she sent mon:zy

oW house with Mr. Viccsng Clirke,

¢o Mr., Clarke to start the foundation - A contract hiad been drawn up with iir.
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Clarke and Mr. Smith. Her mother died in 1980 and she came to the funeral and
paid the costs of the funeral. She saw the defendant there. After the funeral
gervice she announced that their wother's will would be read in the house.
vefendant, on hearing this, pushed her away saying “iMom can't make will as 1t is
. 1ot hers to make.' Le then drove away.
@

By this the foundation of the new house was laid and the sides were up.
because of her mother's deoath construction had ceased for a while and later suavead
zgain when she sent money to Mr. Clarke. The housi took about five years to
complete. She had spent over C$100,000.0Q on the construction.

After she had obtaincd probate of her mother’s will the plaintiff instructed
her lawyer to get a registered title for the land but discovered that the
defandant had obtalned title in his name. 4 certified copy of the title was admitte

(;} in e¢vidence as also a copy of a deed of gift. The name Joseph Carter was signed
/ at the bottom of the deicd and witnessed by two p=rsons whom she knew. The plointiff
hiad been paying the taxes in her mother’s name up to the time of her death but
after she obtained probste she started paying the taxes in her own name. She had
grown up as a child in the house and was very clos: to her mother yet she never
heard of any deed of gift from her father to her brother Ezekiel.

When the construction started the defendant never objected to it or showad

any document concerning the land. Under her mother's will the defendant had
(;) potton a five acre piacc of land situate at Two Hivers.

She valued the land with the housc on it as $450,0006.00. The defendant had
imade no contribution towards the construction.

When her father died she was 6 years of age whilc her brother Ezekilel was
13 years old and sistaexr Francis was 16 ~ 17 years old.

Under cross—examination the plaintiff said she never saw Francis reading
for her father - She «Jid not recall her father going to Church with the fawily.
Shie looked at the signaturc Joseph Carter on the deed of gift Ex. 6 and Ezekiwl's

o~ birth Certificate Ex. 3 aud saw no likeness 1in the signatures. She recognised
the receipt for the purchase of the lang Ex. 7. Her wothner's name did not appenr
on it,

She was never informed by her Attorney Mr. Ford that her mother's will was
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irnvalid - She admitted writing to the defendant suggesting that the land be shared
cetween the five of them.

The plaintiff did not remember date when she entered contract to build house

4 photocopy of the conkract was shown to her which she claimed was dated 1973 -

i

Lhe had written on the date sometime afterwards. She had lodged a caveat agailnst
the title which defendant had -~ She was claiming land by virtue of her mother's
will, not by virtue of estatc of her father. When she was shown a document she
admitted she was claiming land by virtue of beinpg one of the lawful children of
suseph Carter, net by virtu: of her mother’s will, It was suggested to her that
it was defendnat who built her mother's vault and purchased the casket which che
denied.  Her consin Vincent McDoon was living with the femily when she left for
England.

Shown her mother's Marriage Certificate Ex. 1l she sald the signatures
"Joseph Carter" and Olive Mackintosh” were not signcd Ly them - Her mother's
aniden name was spelt ‘McIntosh.' It was some five years after her mother dicd
that she discovered that defendant was claiming the land on which the house was
builte.

Mr. Delroy Campbell, the acting Collector of Taxes testified -~ He produccd
records relating to the land at Lances Bay owned by Olive Carter - taxes paid
up from 1963 up to 1982 in her name ~ He got notice from Land Valuation that the
land was transfered tc Ezekiel Carter with effect from the lst April 1984 - Then
e got another notice dated 7th April 1986 from the Land Valuation Department
saying that the land was transfered to Sybil Reid et al from lst April 1984.

Hisz records showed that for 1980 to 1992, two payments were made for the same
property, apparently from twe diffrent sources - (photocopies of the records
aamitted in evidence by consent.)

A number of receipts for taxes on the same land up to year 1993 - 94 in
naine of Ezekiel Carter were admitted in evidence as Laeing issued from his office.
Hz also identified receipts up to 1992 - 93 in name of Sybil Reid.

Francis Cunningham, now 75 years old and daughter of Mr. & Mrs. Joseph
(arter testified for the plaintiff. When her father died she was 19 years cld.
5he went to school at first in Lances Bay and at 13 years old was sent to schunl
ir. Lucea. She boarded in Lucea. She said her father died in her lap. He could

4ot read or write, she did all that for him. When she boarded Mr. Hillman and
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hr. Aubrey Gardener did reading ond writing for hii. When her father was at the
pelnt of death Mr. Gardemer had asked hiua if he xoing to make a will, He said no,
all his children were lawful - they must try to live loving.

Mrs. Cunninghaia said her father would make an X tce couwplete letters sh:
wrote for him.

Under cross-examinaiion she said she used to keep his books and give rocaipts
#2r mother could not read nor write - although her father loved all his childrowm
e had a particular liking for Ezekiel. After her motihcr®’s funeral there was fuss

b2tween Sybil and Ezekiel after the will was read - Llthough she spoke with

Fn

Ezekiel about the land, he never told her that his father nad left that piace o
land for hii.

Clifford Smith 2f Mihoernia, Manchester, told tha court that Sybil Reid and
hzr husband employed him tov bulld a house at Lances 8ay in Hanover for a pric-. ci
$7000.00. He started the building in 1975 - He was assisted by Mr. Vincent Clavk:.
Payuents came from Mrs. Reld through Mr. Clarke. Whils building the house ¥Mrs.

Carter died, Be built the vault and the head stono and was pald for this by

Mrs. Reild.

During the building he acver saw the defendant Ezekiel Carter come to the
premises. He was sceing him for the first time in gourt.

Vincent McbDoon, a consin of the plaintiff and defindant, informed the ecurt
that he lived with the Carter fauwily in Lances Bay from he was a child until he
25 years old, He said the defendant treated his motier badly - threatencd her
often when she complainca about his behaviour - he would pick fruits and cut .own
treas on the land. He hod never heard defendant noke 2y claim to the land -
With the permission of his grand-mother Mrg. Carter, he built a pig pen on thc
Land - The defendant tore iv down which resulted in his takiug action againsi cthoe
aefendant in court.

Before his grand-mother died he saw a house being built on the land. ¢
never saw the defendant on the building site.

His aunt Sybil Reid was responsible for thc building of the house. He wns

sresent at the fumeral and zfterwards saw the plaintiff and defendant in a dispute

concerning the land. He had heard the .defenmcant nsiking his mother for papers to the

Lard,
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Joel Kobertson,; 75 yedars old fisherman of Lances Bay testified that hc knuw
Joseph Carter who was his god~father. He lived next door to the Carters. ia2
“new that tir. Carter could not read and write., He had seen someone sign bir.
Curter's name on a papay from the Post Ofiice and he mcede an X. He was shown tu.
a:cd of gift (Ex. 6). He knew John Bowen well. Hc could neither read nor write.
iw is now dead. He had seen defendant reaping fruits from the property. e
:ind his mother always had fuss over this. ¥Mr. hilluan used to read newspapers
for #r, Carter.

Fiona Haughton told thi: court she was employzd by the plaintiff to looi:
wfter her brother Harold in Lances Bay. Zhe startad in 1975 looking after Mrs.
Ulive Carter and after hor death she lived at the house with Harold. She was
thicre when the housa was buing puilt -~ Same persons wiho built the vault built
che house. Since the compleiion of the housv she saw tne defendant come thuzra

~ind measured the house -~ He vas claiming that th: land was his.

This was the case for the plaintiff.

Defendant®’s Case

Ezekiel Carter, tnc defendant testificdon his own behalf. He was 10 yeors
¢ld when his father diod in 1936. As a child he was closest to his father who
zarried him on his donkey whureever he going. He assisted his father in whatev.or
he doing. His father shiowed him the boundaries of ~ll his lands.

Before he died nis father called him and in presence of his mother, his
focher said “iMan Zeek, this piece of paper belongs to this land and it is yours.
won't let nobody rule you with it if I die and your mother will keep it with &n.
rest of paper for you until you cowmz of age.” His father had the paper in his
hand as he spoke and handcd it to his mother who pui 1t in her tin casc which cne
tept 1n her bedroom. He ideuvified the paper in court as exhibit 6. It read
Lhug .-

Deed of Gift

Lances Bay,
Hanover
Jan. 6, 1938

To Whom It May Concern

That I Joseph Carter give and bequeath to my son Fzekiel Carter infant 1 zeore
5 land belonging to me said Joscph Carter on property owed by me the said Joseph
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Curter of Lances bay property easterly on the main rozd from Lucca to Green
fslend.

the sea northcrly on land belonging to the United Presbyterian Church

ang the School and southerly on the land beleonging to Church
Property.

Sign Joseph Carter

Witness John bLowan
Witness Hobert Allen.
ih# defendant explaiuning the condition of the decd said ink had been thrown sa
it causing some of the wordsio be obscured - hence tiwe blank spaces.
After the death of his father, with ussistance of his mother, he took ovor
2l what his father was cugoged in, The originc:l house was blown down in the
1951 hurricane and he built o three bredroom hous: §f y the family.

&

His mother died iw 1980. fie had 2 good releoitdizaship with her. She permite.d

Vincent McbDoon to build @ pig pen on the land and he broke it down and told jicioun
v leave the premises a2c his father had given it to niw. McDoon took court actisu
tpelast him and he had to pay for the damage to the material that made the pun,

fter the court cuse he asked hisuother for the papcers for the land and sho
sald she was goingto duetroy the deed of gift. He seaorched the tin case for tue
vitle and receipt. iic found the receipt and was compnring it with the deed of
zift which he had on tin: table and his mother threw ink on the deed of gift larving
it in the condition it now appears.

tie made an application for title to the Titles Office taking the receipt and
th.. Jdeed of gift. He poid the taxes for the land ;o his wother's name until ho ot
citle in 1984 when he storiszd paying taxes in hiec cwii nawmsz. His father never =
«+ will and no one took out Letters of Administration in bis father's estatu.

after his mother's funcral the plaintiff produced ¢ will saying her mother
i willed the house and land to her sister ond hers.lf. He told her that his
wother could not do that 2s his father had given thst land to him.

Before his mother died she hao started building o house on the said lan in
abuut 1978 and the plaintiff had told him that it wes her mother’s house. I hiad
no objection with mother building house on theland.” HHe had assisted by gpiviag

lils mother moncy. The plaintiff never told him that she was building the hous.
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i0r herself.

After his mother’s death he told Sybil not to go further with the house a2z
it was his mother's house aond it belonged to her estatz. It was then that Sybil

-

tcld him it was her house. Hz told her if she finished it, she would lose it
it belonged to mother's estate. After that he saw men working on the house and
(:) he told them to stop but they continued.

The defendant said his mother could not rezd nor write but his father couid.

had never sven aaycus rocuing or writing for his father. He knew John Bowen
sl kobert Allen they wor: £xtends of his fother. Although born with a crippisc
Liend, Allen; could use th: sther hand to write., o omitted he did not see Chuim
5lgn the deed of gift.

Before his mother died there was controversy thazt his father had given his:
the best pilece of land sand the plaintiff had written to him saying he alome couls

(Mf not get that land. He never got title to the land by fraud. He never gave uybil
permission to bulld on the land and pever sat back and sow her building on tha
it and said nothing. Je said they had big quarrel.

Under cross-—-exzanination, defendant said he uever got back the ordginel Jucid
of pift from the Titles Difice. He made application for Title in May 1984 anc
pot title same year. Beforce his mother died he uzs:d to pay the tazes in her none,
Siuce coming to court in this case he found out that 5ybil was aslso paying tho

raxes. e was accuston

to s¢e his fathoer write - de knew his handwriting. A%
cithe writings on the dond of gift were his fatiuer's hondwriting except the
signature of the two witnassio.

From he was o child i Presbyterian Church tn? been beside the land.  Tre
voai2 of the Church was changeu to United Church of Jawmzica and of Grand Cayqan,
“just the other day.” Boicre that it was called Presbyierian Church. It was nuc

colled United Presbytevian Church when father was alive. When his father gave
wo 0f gift to his mother he did uot know what was writien onm it. The firsc
/7 tiwe he knew it's contwnt was when his mother gave it te him after the court ciou:
\,
w2 i:ad with McDoon,
in making application for title he listed the ruc:ipt Ex. 7 as one of

cocutients he relying upon. When shown a copy of the application form admittes that

tuz receipt was not listad. devertheless he sai’ he had shown them the receipt cno
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hiad left it 2t the Titles Office.

From the day his father gave the deed of gift tc his mother he regardcd
tiie land as his - this was obout 6 months before his father's death. All hio
aistzrs knew his father had given him the lund -~ his mother had told them -~ he
4dieo had told them. Jozl Robertson, Fiona Haughton and Francis Cunningham and
Ciifford Smith were all lying on him., He denied that Aubrey Gardener and dr.
Lallman assisted his father in reading and writing. ¥Francis® also rever wrote
iotters for his father nad aever rzad to him. The incideat when ink was thrown
s the decd of gift was in 1377. He had gent away iicDocon from the house from 2
“pout 5 = 6 years old. B Jdenicd leBDoon was liviug there until he about 23 yoars
51d.  When his mothexr died i house was about 3/4 finiched. He did not know
where his mother got moncy to build house - He wouwld help from time to time
supplying cement; sancd 2nd lumber,

The defendant tola tlie court that when he applicc for the title the hous:
A land was valued betwoen $150,000.00 to $200,000.0¢. However he had told tho
dicglsirar of Titles it valued no more than $1,5060.00. "I did this because it is
;-6 sultable to push up load value because the Goverament will intervene and Con

you too heavy « 5o you have to hide thew.” His rothor never discussed

ing of the house with him. It was only after his wmothey died that Sybil was
claiming the land - He agrizd in his spplication to chie Registrar of Titles he lad
stated that no one else was making any claim to the fawd. In answer to the coure
vhe defendant said that although he was a contracior cnd builder hie mother hao

ucver asked him to assist in any way or to supervise the building of the house.

This was the el ¢f cihw case for the defendaut.,
Submissions

Miss YLdwards in her oddress referred the court %o gection 178 of the
registration of Titles Act, which wakes void any ¢itle cbtained by fraud -

also SCCa Nu. 28/76 Enid Timoll-Uylett v. George Timoll. She subumitted that -
che deed of gift whibh formed the basis for defendant sbtaining title was fLulse,
Joseph Carter could not roal and write - She referred to also exhibit 3 -~ photo-

copy of birth certificate of defendant - and Exhibit 11, photocopy of marricg:
c_riificate of Josephk Carter and Olive Cuarter, ~ All written by cne and gsame
serson. This she submittuu supported the plaintiff‘s case that her father covl!

T¢ 3 nor wilte.

el
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The deed of gift which 1s dated 1938, describes the Church as ‘‘United
Presbyterian" - It was some 40 years later that the name of the Presbyterian
Church was changed to the United Churcih of Jamaica and Grand Cayman. She
udescribed this as prophetic. The defendant himself had admitted that the church
was not called United Presbyterian in 1938. The evidence of Francis Cunninghai
and Joel Robertson disclosed that John Bowen could not read or write. His
signature on Exhibit 6 would therefore be a forgery. The evidence of Sybil and
¥Yrancls was that John Bowen and Kobert Allen were not close friends of kr. Cartar.
it was unlikely therefore thot Ehey be asked to witiness the Leed of Gift. Micno

i#dwards submitted that on o balance of probalilities the Leed of Gift was a £

EORS S,

document and the particulars set out in the statement of claim would have beaen
eotablished. On his owa zdmission the representaticus made by the defendant to
i Kegistrar of Titles were false and would diszesuntitled him from obtaining Title.

In nis defence filed the defendant stated at paragraph 5 that he had producad
tiie deed of gift when couscruction of the house begzan. Yet in his evidence he
sadld he never showed it to the plaintiff.

Regarding the relationship between the defendunt and his mother Miss Fdwards
submitted that the evidence of the plaintiff and Clifford Smith did not suppcrt
the defendant’s claim thst house was being built by the wother. On the demcanour
of the defendant rMiss Hdwards referred to him as shifty -~ making up case as ho
weut along. Based on hier payment of taxes and undisturbed possession of the lcud
iur over 40 years, Mrs. Olive Carter was justifisd in hclding and believing Ciwe
jland was hers to will & wir asoever she wished.

Miss BEdwards asked tie court to find as highly iwmprobable that Joseph Cartor

over whelmed with love for his son as a gencrous gesturc, gave away to his 1G yuwsy

wvid son the property oa which the materimonial houve.. was situate oblivious oi .
wiolfare of his wife and other children.

She referred the court to section 158 of the segistration of Titles Act wiicn

forms basis for the court to order the defendant to deliver up Title and for Che

miglstrar of Title to concel same.
On her claim for domazes as no evidence had be«n given in this regard shw

woaid make no submission.
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Mr, Palmer on the defendant's behalf, submittad that before the court could
cowe to a decision in this action, the root of title wust be established. wr., &
Krs, Carter were marrics in 1915, the land was purchased in 1919, the receipt
exhibited showed the name of Joseph Carter, and Olive Carter's name not mentioner.
inere was evidence that no Letters of Aduinistration ware granted in the estais of
Joseph Carter. Under wuat authority did Olive Cartur wade a will amd bogueasn

this lanil to the plaintiff,

tir. Palmer submitted that the plaintiff knew that the will was invalic b.ace

when she applied for caveunl it was on the basis as a beneficiary of the estats of

bt father, not by virtuc of her mother's will.

The plaintiff had brought no documentary evidence showing that her father

was A marksman.

A decd of gift was like = will. To prove that it is fraudulent is no less

™

degree of certainty sufficient to sct aside a wiil. There was abundant of
evidence that the deed of gift was in existence. UHeuvoon admitted he often heaud
the defendant quarelling with his mother that he wonitad the land papers his [athor
5&Ve her to put down for nim. The defendant start.« exercising rights to the
land when he broke down pig pen put up by bticboosn. The application for the titias
fod been published in the Gioaner. There was no objwction and title issuwd.
vecause of the closcness of defendant to his fathur it is possible that he wmada giiv
to hLis son.

See Mollibella Mullings v. Theresa Jobs - Vol. 8 JLR 501.

It was Mr. Palmer®s subrdssion that the word *United” in the deed of gift wos
ot detrimental. The nsm: of the church had bewn und.orgoing changes from tius Lo
¢dine, The plainciif acmitted that after she obtein~d prebate she had written o
th: defendant suggesting the lsnd should be sharew bitween the five children.

Tuis Mr. Palmer suggested was because the plaintiif keew that the will was not
valid.

The fact that the plaintiff was producinyg a will at the funersl would ba not
necessarily serve as a4 notice that she had an incerest in the land. The plaintiff
nod no genuine claim in the wind of the defendant ~ His was the only claim, aal

othurs were spurious.
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As to the value of the laud Mr. Palmer submitted that this by itself =culd
not set a side the registration. All the Registrar could do is to have the property
revalued and order an upstoamping of the documents.

On the totality of the evidenc: Hr. Palmer asked the court to accept the we.d

vf gift and deny the plaintiff's praycr for a declaration as not sufficient cvidone:

srought by the plainciff to suggest that the deod was o forgery.

Findings

[

Under section 174 of c¢he Registration of Ticles act any title issucd uadzw
thv Act was Indefeasible unisss fraud is proved., The plaintiff having cupreusly
aileged fraud in this action, must bear the burden of proving same, iow has sh.
poiie about doing so. OShne testified that even at tar Lander age of 6 years whow
uer father died she recall that he could not read of write. In support she calles
azr oldest sister Francis Cunningham now 75 years ol. who was 19 years old wiza
n:r father died and 75 years old dMr. Joel Kobertsow, o acighbour of Mr. Carter,
soth of whom said in wvidence that Mr. Carter could nzither read nox write. The

-

olointiff also exhibited thy marriage certificate of iir., and Mrs. Carter apd i

wirth certificate of the diiendant both of which were purported to have beer. gloins
Ly iir, Joseph Carter. It is noted that 2ll theenturics on ¢ach of those documents

) - [ T TV, TURY | » i § Y e mde g b
zppear to have been writian Ly one person and that the handwriting, 'Joseph Corinx

written on these two documcats do not appear alikz and they bear not even tha

silghtest resemblance to the sigpature “Joseph Cartar’

, appearing on the deed oi
Siit.

Cn the defendant's own admission the name of the Presbyterian Church in

walca was changed recencly ve the United Church of J:imaica and Grand Caymain.
«iaen his fataner. ie. the church adjoining tihe land in lences Bay known as the

sresvyterlan Church - It was nover known or Teferved to as the "United Presbyt . xinm

vaurch.' No evidence has boen given to suggest that as far back as 1930 ther:

26 any discussion of any comtemplation to change the nume ot the church to fir

< word “United.”™ Short of any explanation it is not unreasonable for the court
oo infer zs the plaintiff zsks, that this "deed" was written since the change of

-~ Both Francis Cununinghim and Jovl Robertsonm also testify that John DBoweii,

whe is purported to be 2 witncss to the Deed could neither read nor write. agninct

. L e ey e C o v o
this evidence the defsndrnt said the deed was in nis father's handwriting

b=

Lk
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#oth on tbé preponderance of evidence and on the balance of probabilities I
accept the evidence tondared by the plaintiff and fine that lir. Carter could
acither read nor write up to the time of his death and therefore the deed of zifi
tundered by the defendant could not have bean written by Joseph Carter and
acceordingly is a forgery., 1 further find that in order to cbtain title the
lxiendant knowingly submitted this forged document to the Registrar of Titles
siving a false valuation cf the property in order to evade the property charges
aiid also falsely stating that no one else was making any claim to the land whaon
e full well knew then that the plaintiff was claiming ownership by virtue of hor
aother's will.

Mrs. Carter was obviously dealing with the land as hers by virtue of
uirdisturbed possession for well over 30 years. Would she, knowing that Joseph
varter had given this one zcre piece of land to their con, the defendnat, notwitii-
atanding in her will made a devise to him of a three acre piece of land? Save
for 4 acre at Lyon Land in Lances Bay, nothing wculd have been left for the other
children - He would have goiten all - This is most unlikely.

There were several cther areas of the evidenca in which I found the defendant
unreliable - He spoke of taking over all his fathcer's business after his death
when he only 10 years old. Hde contradicted himself on many occasions and his whoile
demeanour in the witness box did not inspire confidcace. 1 cannot help bhut agroe-
igy with Miss Edwards that he was shifty in the wituness box. Of the five childran,
Francie showed no interest in the lands left Ly her father. Violet and Sybil
rhe plaintiff had got wmarried and settled abroad. Harold was handicapped and
aceded care and most likely took no interest. This left the defendont alone. It
is against.this background that this deed of gift was concocted. McDoon deniwc
that it was shown tu the ccurt in the cose in Lucea E.14. court, in 1977 - Francis
was not aware that her father had given the one acre land to defendant.

The plaintiff who admittedly, was very close to her mother was never told
-y her mother about it. The defendant who was born in 1928, could have reglstercd
the land in his own name from the time he attained 21 years of age in 1949 -~
Thirty-five years later and only after the death of his mother he applied for title
in 1984,

For these and other reasons already stated the delcarations sought by the

plaintiff are granted as prayed.

&
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The Registrar of Titles is hereby ordered to cancel Certificate. of Tigla
ruglstered at Volume 1187 Folio 422 of the Reglstor Book of Titles issucd teo
Liuekiel Carter of Cacoon, Dias Post Office Hanover in respect of land at Laneas

»3y Hanover, contalning 'y estimation one acre more or less,

The defendant is als¢ ordered to deliver up o the Kegistrar of Titles the

vuplicate Certificate of the said land for cancellation.

There shell be costs te the plaiatiff to be texsd if not agreed.




