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I THE SUPREME COUKRT OF JUDICATURE OF JAMAICA -

I COMMON LAW

SUIT N0. C.L. R021/1991

BETWEEN RESTAURANT OF JAMAICA LIMITED APPLICANT

HAND JAMAICH MUTUAL LIFE ASSURANCE

SOCIETY RESPONDENT

#r. K. Braham for applicant instructed by Livingston, Blexander &
favy.

xxr. Michael Hylton & Miss Minette Palmer for Respondent instructed
by yers, Fletcher & Gordonu,

HEARD: June 8, 1393 &

LAKGRIN, J. - October &, 1993

This 1s an application by Summons for an Order for Production
of Documents and Inspection. It arises from an agreement between
the parties for the construction of a dwelling house in which there
are alleged escalation and fluctuations in the costs of construction.

The Pleadings have been scttled and served on the parties.
Gn &n orxder for Lirection on 16th July, 1992 by the Learned Master
both sides have exchanged affidavit of Documents.

Lefendants® attorncy--at—law, Patricia Taylor has depohned
that since that time it was discovered,; that a number of documenté
wire erroneously included in Part 1 of the First Schadule of the
Affidevit., These documents do not relate to this suit and are
therefore irrelevant. Similarly & number cf relevant documents
were inadvertently excluded from the affidavit.

This summons sets out a schedule of documents which the
applicants seek to have the respondents produce for inspection.

The summons is supported by the affidavit of Mark Gecorge Myers,
Directux of applicant’s Company.

Section 290 (45} ~f the Judicature Civil Procodure Code in
¢ealing with an application for an order for inspoection state as
followss -~

5. The Court c¢r o Judge, may, on

the application c¢f any party to
a czuse or matter at any time,
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and whether an affidavit of
docunients shall or shall not
have already been ordered or
made, make an order requiring
any other party tc state by
affidavit whether anyone or
more specific dccuments to be
specified in the applicaticn,
is or are, or has or have at
anytime been, in his possession
or power; and, if nct then
in his pcssession, when he
parted with the same and
what has become thereof
;)]
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The secticon appears to correspond with Order 24 Rule 7 of the white
book (1967 Bditicon).

Mr. Braham, on behalf of the applicant cited a number oF
anthorities of which I am not in any disagreement submitting in
the main that the documents indicated in the summons should be
produced for inspection.,

Mr. Hyltcn Counsel for the respendent took a contrary view
in his brief reply and submitted that an opportunity should be
given to the respondent to answer the applicant®s affidavit, correct
the errcr and claim privileqge where necessary.

It appears that thc decuments referrod to in the summens
relate tc some matter in question in the action within the meaning
of the kules and undoubtadly bear upon the issucs between the parties.
However, there is no clear evidence that many cof these dccuments
are in the defendant's possession or pewer. Besides there ought
not tc be a conflict of afiidavits as to the truth cf an affidavit
cf documents.

While I am of the view that a sufficient case has been made
cut by the applicant, in accordance with the usual practice a furthoer
afficavit of documents scems apprepriate. The werds ¢f the statute
as indicated in Scction 290(5) (supra) peint unambiguously to such
a result.

That being so, it scvems to me to fcllow irresistibly that
the respondent should answer the applicant's affidavit swearing

what, if any dccuments; it has which were not included in the <riginal




Afficavit.

Accordingly, the corder is as followss-—

(I)

(II)

(III)

The respoundent to make a further
affidavit c¢f Dccuments stating
whether cr nct the respondent
has <r hes had the doecumcnt or
class cf documents specified in
paragraprh (1) (2) (1) (1i) as well
as {i) {ii) (iii) (iv) c¢f the sumwcns.
If nct then in his possession

or power, when he parted with
them, and what has become of
them.

In respect to paragraph 2 (3) (B) =2n¢
(C) % Summcns, Respondent to

make a further afficdavit correct-
ing the error and claiming privi-
lege if pecessary.

The Costs of this applicaticn shculd
be in the Cause.




