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* /  l . I ,  J A U I C A  
LL 

I N  THE SUPREME COURT OF JUDICATURE OF JAMAICA 

I N  COMMON LAW 

SUIT NO. C . L .  1999/R-048 

BETWEEN PAULETTE ROSE 

A N D  

(On her  b e h a l f  as mother 
d 

dependent and near  r e l a t i v e  

o f  t h e  deceased 

DELNIELO AUTHERS) 

PLAINTIFF 

THE ATTORNEY GENERAL OF 

JAMAICA DEFENDANT 

M r .  Edward B r i g h t l e y  and M r .  Maurice Manning f o r  P l a i n t i f f i n s t r u c t e d  

by Nunes S c h o l e f i e l d ,  DeLeon & Co. 

M r .  P e t e r  Wilson and M i s s  Stacy-Ann Bennett  f o r  Defendant 

i n s t r u c t e d  by t h e  D i r e c t o r  of  S t a t e  Proceedings.  
f - 
L a '  

Heard: June 28 and J u l y  1 0 ,  2001 

MCDONALD J .  (Ag) 

Th is  a p p l i c a t i o n  s eeks  an o r d e r  t o  s e t  a s i d e  i n t e r l o c u t o r y  

judgment i n  d e f a u l t  o f  defence  and f o r  l e ave  t o  f i l e  and s e r v e  a 

de f ence .  

The c l a im  i s  one a g a i n s t  t h e  de f endan t  t o  r ecove r  damages 

under t h e  F a t a l  Acc iden t s  A c t  f o r  wrongful  dea th  of  t h e  deceased  

- on or  abou t  t h e  22nd day o f  September, 1997 caused by t h e  n e g l i g e n c e  . 

o f  t h e  s e r v a n t  a n d / o r  agen t s  o f  t h e  Crown. 



u: I "  ' 

Chronoloqy of  Events :  

1. On t h e  29th A p r i l  1999 t h e  P l a i n t i f f  f i l e d  a  W r i t  of Summons 

and Sta tement  o f  Claim. 

2 .  Appearance was e n t e r e d  on 25th May, 1999: b u t  t h e r e a f t e r  

t h e  de fendan t  f a i l e d  and /o r  neg lec ted  t o  f i l e  any de f ence  

3 .  Summons f o r  l e ave  t o  e n t e r  Judgment i n  d e f a u l t  of de f ence  was 

f i l e d  on 22nd June ,  1999 and o r d e r  g r an t ed  on 20th J u l y ,  1999. 

There i s  no d i s p u t e  t h a t  t h e  judgment was a  r e g u l a r  one.  

4 .  On 1 5 t h  May 2000, summons f o r  o r d e r  t o  proceed t o  Assessment o f  

Damages was heard  and g r an t ed  - 

5. On 3 1 s t  October 2000 t h e  h e a r i n g  of  t h e  Assessment o f  Damages 

w a s  adjourned - summons t o  set a s i d e  judgment pending. 

6 .  On 27 th  October 2000 summons t o  set  a s i d e  I n t e r l o c u t o q  Judgment 

w a s  f i l e d  and set  f o r  hea r i ng  on 28th June ,  2 0 0 1 .  

A f f i d a v i t o f  M r s .  Foster-Pusey i n  suppo r t  was f i l e d  on 25 th  June ,  
I 
I 

I 
2001. I 

1 
I 

The A f f i d a v i t  deposed i n t e r  a l i a  t ha t : -  I 
I 

paragraph  9  ..... "I am informed by t h e  Commissioner o f  P o l i c e  and 

do v e r i l y  b e l i e v e  t h e  fo l lowing  f a c t s : -  

( a )  The lock-ups were be ing  supe rv i s ed  a t  t h e  t ime of  t h e  

i n c i d e n t .  The o f f i c e r s  s u p e r v i s i n g  were a t  t h e i r  p rope r  

l o c a t i o n  i n  t h e  r e c e p t i o n  a r e a  of  t h e  lock-ups. 

Lock-ups a r e  n o t  c o n s t r u c t e d  t o  i n c l u d e  p o l i c e  p e r s o n n e l  

beyond t h e  r e c e p t i o n  a r e a .  



(b )  The o f f i c e r s , on  duty  ac t ed  wi th  d i spa t ch  on h e a r i n g  

n o i s e  from t h e  cel ls .  Upon i n v e s t i g a t i o n ,  Authers  

was found wi th  i n j u r i e s  whereupon he was rushed t o  

t h e  Kingston Pub l i c  Hosp i t a l  f o r  t r ea tment .  

( c )  The p o l i c e  o f f i c e r s  s ea r ch  food and c l o t h i n g  coming 

i n  f o r  inmates and a l s o  s ea r ch  c e l l s  and inmates on 

a r e g u l a r  b a s i s  t o  p reven t  t h e  e n t r y  of weapons i n t o  

t h e  ce l l s .  Desp i te  t h e  b e s t  e f f o r t s  of t h e  a u t h o r i t i e s ,  

inmates f i n d  ingen ious  ways t o  smuggle i n  weapons 

and t o  a l s o  u t i l i z e  o rd ina ry  t h i n g s ,  e .g .  a  t o o t h b r u s h ,  

t o  f a s h i o n  weapons. 

( d )  The deceased had n o t  i n d i c a t e d  t o  any p o l i c e  o f f i c e r  

t h a t  he was i n  any s p e c i a l  danger o r  had r ece ived  any 

t h r e a t s  on h i s  l i f e .  

(e)  The a t t a c k  on t h e  deceased was e n t i r e l y  un fo re seen  

by t h e  p o l i c e  a d m i n i s t r a t i o n .  

( f )  I n v e s t i g a t i o n s  were launched i n t o  t h e  murder of  the 

deceased and f i v e  inmates were l i s t e d  on t h e  i n f o r m a t i o n ;  

however t h e  m a t t e r  i s  y e t  t o  be determined".  

A d r a f t  de fence  was e x h i b i t e d  t o  t h i s  a f f i d a v i t  

I have adv ised  myself a s  t o  s e c t i o n  258 of t h e  J u d i c a t u r e  

( C i v i l  Procedure  Code) Law which g i v e s  t h e  Court o r  Judge a  

t e  
d i s c r e t i o n  when it comes t o l s & t i n g  a s i d e  of  d e f a u l t  judgments; 

and o f  t h e  p r i n c i p l e s  governing t h e  e x e r c i s e  of t h i s  d i s c r e t i o n a r y  



power enunc ia ted  i n  Evans v  Bart lam (1937) 2 ALLER 6 4 6  a t  page 650 

which r e a d s  : - 

"The d i s c r e t i o n  i s  i n  terms uncondi t iona l .  The Cour ts  

however, have l a i d  down f o r  themselves r u l e s  t o  gu ide  

them i n  t h e  normal e x e r c i s e  of t h e i r  d i s c r e t i o n .  One 

i s  t h a t ,  where t h e  judgment was ob ta ined  r e g u l a r l y ,  t h e r e  

must be an  a f f i d a v i t o f  m e r i t s ,  meaning t h a t  t h e  a p p l i c a n t  

must p r o d u c e t o  t h e c o u r t  evidence t h a t  he has  a  prima f a c i e  

defence"  . 

The primary c o n s i d e r a t i o n  i s  whether o r  n o t  t h e  defence  

h a s  m e r i t s  t o  which t h e  Court  should pay heed. A s  s t a t e d  by 

Bowen .LJ i n  Evans v  Bart lam ( sup ra )  a t  page 656. 

m e r i t s  a r e  shown, t h e  Court w i l l  no t  prima f a c i e  d e s i r e  

t o  l e t  pass  a  judgment on which t h e r e  has  been no p rope r  

a d j u d i c a t i o n " .  

Secondly t h e  Cour t  should  cons ider  whether o r  no t  t h e  

defendan t  i s  g u i l t y  o f  l a ches  i n  making h i s  a p p l i c a t i o n  

and whether he  has  o f f e r e d  an exp lana t ion  a s  t o  why he 

f a i l e d  t o  f i l e  a  de fence .  

The d i c t a  of D i l l o n  LJ i n  Vann & Another v  Awford and o t h e r s  - 
The T i m e s  23rd A p r i l  1986 a t  page 4 i s  i n s t r u c t i v e  - I t  reads : -  

" I n  a p p l i c a t i o n s  t o  s e t  a s i d e  a  judgment, I e n t i r e l y  

a g r e e  w i th  my ,Lord t h a t  t h e  primary cons ide ra t i on  i s  

whether t h e r e  i s  a  de fence  on t h e  merits, and t h e  judge 

should  have cons idered  t h a t  f i r s t  be fo re  cons ide r ing  t h e  

q u e s t i o n  of de l ay" .  



The defendant  i n  t h e  i n s t a n t  case has  s t rong ly  urged t h a t  it 

has  an arguable  case  which carrlessome degree of convict ion.  I n  

suppor t ,  M r .  Wilson r e l i e d  on Day v RAC Motoring Services  Ltd  

( 1 9 9 9 )  1 ALL ER 1 0 0 7  and r e f e r r e d  t h e  Court t o  paragraph 9 of 

Mrs. Foster-Pusey 's  a f f i d a v i t  and;.paragraph 5 of t h e  proposed 

defence.  

M r .  Wilson contends t h a t  M r s .  Foster-Pusey's  a f f i d a v i t  

q u a l i f i e s  a s  an a f f i d a v i t  of m e r i t  i n s p i t e  of t h e  f a c t  t h a t  

paragraph 9 con ta ins  hearsay evidence.  He submitted t h a t  hearsay  

evidence i s  admiss jb le  on i n t e r l o c u t o r y  proceedings and t h a t  t h e  

s a i d  a f f i d a v i t  has complied with  s e c t i o n  4 0 8  of  t h e  J u d i c a t u r e  

(CPC) Law. 

Fur the r  t h a t  M r s .  Foster-Pusey has given t h e  sourcesand grounds 

LJ of  t h e  informat ion which she embodied i n  t h e  a f f i d a v i t .  S e c t i o n  4 0 8  

o f  t h e  J u d i c a t u r e  (CPC) Law provides  - 

" A f f i d a v i t s s h a l l  be confined t o  such f a c t s  

a s  t h e  wi tness  i s  a b l e  of h i s  own knowledge t o  prove, 

except  t h a t  on i n t e r l o c u t o r y  proceedings o r  with leave  

under s e c t i o n  272A o r  s e c t i o n  367 of  t h i s  Law, an a f f i d a v i t  

may con ta in  s ta tements  of  informat ion and b e l i e f ,  with 

t h e  sources  and grounds t h e r e o f " .  

M r .  B r igh t l ey  on t h e  o t h e r  hand s t rong ly  argued t h a t  M r s .  

Foster-Pusey 's  a f f i d a v i t  i s  n o t  an a f f i d a v i t  of  m e r i t  and c o n t a i n s  

hearsay upon hearsay.  I 
I 



I n  suppo r t  of  h i s  p o s i t i o n  he r e l i e d  on Ramkissoon v  Olds Discount  

( 1 9 6 1 )  4 WIR 73.  a t  page 7 4  which r e a d s  thus : -  

"Nothing i n  t h e  a f f i d a v i t  of t h e  S o l i c i t o r  s ays  

o r  s u g g e s t s  t h a t  t h e  S o l i c i t o r  had any persona l  

knowledge o f  t h e  f a c t s  of  t h e  ca se  o r  t h a t  what 

appears  i n  t h e  s t a t emen t  of defence  i s  t r u e .  This  

a f f i d a v i t  merely  a t t emp t s ,  i n  our  view, t o  excuse 

t h e  defendan t  from n o t  f i l i n g  h i s  defence ....... 
The c a s e  o f  Farden v R i t che r  (1) i s  s u f f i c i e n t  

a u t h o r i t y  f o r  ho ld ing  t h a t  b e f o r e  a  judgment which 

has  been r e g u l a r l y  ob ta ined  and p rope r ly  s igned could  

be se t  a s i d e ,  an  a f f i d a n t  of m e r i t  w a s  r equ i r ed  a s  an  

a lmost  i n f l e x i b l e  r u l e ,  and what such an a p p l i c a t i o n  
.1C1 I 

t o  s e t  a s i d e  t h e  judgment i s  n o t  t hus  suppor ted ,  it 
,- /' \ 

tLL\,) ought  n o t  t o  be g r an t ed  excep t  f o r  some very s u f f i c i e n t  

reason" .  

I n  r e f e r e n c e  t o  M r s .  Fos te r -Pusey ' s  a f f i d a v i t ,  Mr,.. B r i g h t l e y  I 

contends  t h a t  t h e r e  i s  no avernment ( save  and excep t  she  s t a t e s  t h a t  

she  is a n  A s s i s t a n t  Attorney-General i n  t h e  s a i d  Chambers and i n s t r u c t e d  

by t h e  D i r e c t o r  of  S t a t e  Proceedings)  a s  t o  he r  having any p e r s o n a l  

knowledge o f  t h e  f a c t s  deponed t o  i n  t h e  defence.  H e  f u r t h e r  a rgued  

t h e  
t h a t  i f  it i s  t h a t l p e r s o n  who makes t h e  s ta tement  ha s  p e r s o n a l  

cl: knowledge of  t h e  f a c t s  ave r r ed  t o  h e  o r  she might be allowed t o  

s t a t e  c e r t a i n  o t h e r  f a c t s  ob ta ined  from another  p a r t y  w h i l s t  o r  s o  

l o n g  a s  t h a t  o t h e r  person i s  p rope r ly  i d e n t i f i e d .  I ! 

M r .  B r i g h t l e y  s t a t e s  t h a t  h i s  d i f f i c u l t y  i n  r e f e r e n c e  t o  I 



paragraph 9 of t h e  a f f i d a v i t  (which s t a t e s  t h a t  M r s .  Foster-Pusey 

was informed by t h e  Commissioner of  P o l i c e  and do v e r i l y  b e l i e v e )  

i s  t h a t  n e i t h e r  M r s  Foster-Pusey no r  t h e  Commissioner of P o l i c e  i s  

a b l e  t o  say  t h a t  they  have pe r sona l  knowledge of  what t r a n s p i r e d  t o  

t o  t h i s  p a r t i c u l a r  person on t h i s  p a r t i c u l a r  day a t  t h i s  p a r t i c u l a r  

lock-up. He submit ted  t h a t  i f  t h e  Commissioner o f  P o l i c e  had t h i s  

i n fo rma t ion ,  t h e  a f f i d a v i t  ought  p rope r ly  t o  have come from him o r  

a n  o f f i c e r  who would hhve been a t  t h e  p o l i c e  s t a t i o n  on t h a t  p a r t i c u l a r  

day.  

M r .  B r i g h t l e y  contends  t h a t  n o t  on ly  must t h e  source  o f  t h e  

i n fo rma t ion  be  i d e n t i f i e d ,  b u t  t h e r e  must be some in fo rma t ion  a s  t o  

why it i s  t h a t  t h a t  person i s  a b l e  t o  speak t o  t h a t  ma t t e r .  

I n  t h e  i n s t a n t  c a s e  t h e  Commissioner of P o l i c e  is  t h e  s o u r c e ,  

b u t  t h e  grounds on which h e  i s  a b l e  t o  g ive  t h i s  in format ion  ha s  n o t  

C(, been inc luded  i n  t h e  a f f i d a v i t .  M r .  B r igh t l ey  aver red  t h a t  t h e  C o u r t  

1 would be  hardpressed  t o  come t o  an inescapab le  i n f e r e n c e  t h a t t h e  

Commissioner of P o l i c e  had persona l  knowledge of every  i n c i d e n t  and 

t h i s  in p a r t i c u l a r / l n c l d e n t  which occured a t  t h e  C e n t r a l  lock-up; and 

i f  he d i d ,  t h a t  a f f i d a v i t  ought  t o  come from t h e  Commissioner o f  P o l i c e  

h imse l f ;  M r .  B r i g h t l e y  r e f e r r e d  t h e  Court  t o  Book Traders  Car ibbean  

Limited & West I n d i e s  ~ u b i i s h i n g  L td  V J e f f r e y  Young SCCA 59/1997 where 

Downer J A  s a i d  a t  page 6 .  

"Two p re l im ina ry  obse rva t i ons  ought  t o  be made on 

a f f i d a v i t s  o f  m e r i t s .  They sought  t o  d i s c l o s e  f a c t s  

w i t h i n  t h e  pe r sona l  knowledge of t h e  deponents and 

secondly  i f  r e l i a n c e  is  based on hearsay evidence t h e n  



those who supplied the information should be asked to 

give affidavit evidence ". 
I adopt the words of Harrison J in the case of Clyde Graham 

V The Attorney General and Donovan Mason CL 1993/G110 when he . 

said at page 5 :- 

a : "It is permissible in proceedings against the 

Crown for the proper officer to depose in an 

affidavit based upon information and belief 

facts showing the merits of the defence. On 

these particular facts David Higgins is Crown 

Counsel in the first defendants chambers and through the 

Director of State Proceedings he receives instructions". 

Earlier in the judgment Harrison J said:- 

(- , C-! "Now it is evident that the first defendant has 

sought to rely solely upon the affidavit evidence 

of David Higgins which has revealed that he is 

relying upon statements of information from Donovan 

Mason, the second defendant and his belief that the 

collision occured without negligence on the part of 

the defendants". 

In the instant case I find that Mrs. Foster-Pusey can properly 

depose to the affidavit. However I find the affidavit deficient in 

so far as the source and grounds of information are concerned. 



I a g r e e  w i t h  M r .  B r i g h t l e y l s  submission t h a t  t h e  a f f i d a v i t  does 

n l ~ t  speak t o  t h e  Commissioner o f  P o l i c e  having p e r s o n a l  knowledge 

o~f t h e  i n c i d e n t  and t h e  grounds on which he i s  a b l e  t o  g i v e  t h i s  

i lnformation have n o t  been inc luded  i n  t h e  a f f i d a v i t .  

I am n o t  unmindful  of t h e  f a c t  t h a t  t h e  p a r t i c u l a r s  of n e g l i g e n c e  

plLeaded i n  t h e  S ta tement  of  Claim a r e  somewhat wide and g e n e r a l  i n  

U ~ t u r e .  M r s .  F o s t e r - P u s e y l s  a f  f i d a v i t  has  sought  t o  answer t h e s e  

a lLlegat ions  a s  p leaded  b u t  i n  more s p e c i f i c  f a s h i o n  t h e  maxim res 

i p s a  l o q u i t u r  hav ing  been p leaded.  

I would a g r e e  t h a t  t h e  Commissioner of P o l i c e  having o v e r a l l  

r e . s p o n s i b i l i t y  f o r  t h e  o p e r a t i o n s  of  t h e  p o l i c e  s t a t i o n s  and lock-ups  

c a ~ u l d  depose a s  t o  " t h e  system" i n  r e l a t i o n  t o  lock-ups a s  governed 

bl7 t h e  P r i s o n  Regu la t ions  and cou ld  supp ly  i n f o r m a t i o n  a s  t o  p a r a g r a p h  

I )  o f  t h e  a f f i d a v i t  where M r s .  Foster-Pusey r e f e r s  t o  "lock-ups a r e  c1 
n o t  c o n s t r u c t e d  t o  i n c l u d e  p o l i c e  p e r s o n n e l  beyond t h e  r e c e p t i o n  a r e a "  

anld a s  t o  paragraph (c)  ; b u t  i n  r e s p e c t  of p a r t  o f  paragraph ( a )  

pamagraph (b) (dl  (el and .  (£1 t h e  Commissioner of P o l i c e  is  now d e a l i n g  

w i t h  s p e c i f i c s  and n o t  g e n e r a l i z a t i o n s  and I f i n d  t h a t  i n  t h e  circum- 

s t a n c e s  w i t h o u t  more h e  cannot  p r o p e r l y  be used a s  t h e  source .  

Pdlragraph (d )  ( e )  ( f )  o f  t h e  a f f i d a v i t  are n o t  inc luded  i n  t h e  p roposed  

d @ f e n c e ,  b u t  p o r t i o n s  o f  paragraph 5 ( a )  of t h e  proposed de fence  a r e  

('+-lycif i c  i n  n a t u r e .  
L 

I t  is  w e l l  e s t a b l i s h e d  t h a t  t h e  proposed de fence  is  n o t  a  d e f e n c e  

u $ , ~ t i l  it h a s  been sworn t o  and i s  s u b j e c t  t o  amendment. The a f f i d a v i t  

hais n o t  adopted  t h e  d e f e n c e  nor  e x p r e s s l y  s t a t e d  t h a t  what is i n  t h e  

d e f e n c e  is adopted  and t h a t  i s  i n f a c t  t h e  de fence .  



~t is the affidavit which the Court must examine to see if it is 

an affidavit of merit and as stated by Lord McShine Ag CJ in Ramkissoon v 

Olds Discount (supra) at page 74 I 

"In the absence of an affidavit showing that he has 

a good defence on the merits, the judgment against 

him ought not to be set aside. 

(Emphasis supplied) 

On the question of delay, Mr. Wilsoni] quite forthrightly admitted 

"it was very late in the day for us to come and set 

aside the judgment; date for assessment of the matter 

had been set and it was just before the date of assessment 

that we filed summons to set aside". 

However, he referred the Court to paragraphs 4,5, 6 and 7 of 

Mrs. Foster-Pusey's affidavit where he said the delay was explained 

and asked the Court to accept that the delay was excusable under the 

circumstances, and to overlook the delay as costs could suffice for 

such delay. 

Mr. Brightley asked the Court to find that the delay is inordinate 

and inexcusable. 

He submitted that the summons to set aside was filed in October 

CI1 2000, yet Mrs. Foster-Pusey ' s instructions were not completed until 
March 2001, and further that the affidavit in support was not filed 

until "25th June, 2001. 



He said that no explanation has been offered for the delay between 

March 2001 and 25th June, 2001. This I accept as correct. 

I do not find the explanation given for the delay in paragraph 7 

of Mrs. Foster-Pusey's affidavit satisfactory and excusable. 

In conclusion I find that the affidavit is deficient and that I 

cannot properly act upon it as being an affidavit of merit. In the 

(-  circumstances it is my considered view that the summons to set aside 
interlocutory judgment in default of defence should be dismissed with 

costs of the application to the Plantiff to be taxed if not agreed. 

Leave to appeal granted. 


