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June  1996; 22nd, 

1 6 ,  1938. 

i 4 LANGRIN, J. 

The p l a i n t i f f s  a r e  two companie engaged i n  t h e  manufacture  I I 
0 and d i s t r u b u t i o n  of  p l a s t i c  bags  and s yrofoam p roduc t s .  M r .  Anthony 

Simmons and h i s  w i f e  Sandra  are t h e  s o  e s h a r e h o l d e r s  and M r .  Simmons 

t h e  Managing D i r e c t o r  o f  b o t h  companie and t h e  major s h a r e h o l d e r .  

I n  1982 t h e y  commenced b u s i n e s s ,  a t  56 r e n t f o r d  Road, S t .  Andrew. 

The b u i l d i n g  c o n s i s t s  o f  two rs, t h e  ground f l o o r  and 

t h e  second f l o o r .  The a r e a  o f  t h e  d  f l o o r  was used  f o r  keeping 

Wisynco Limi ted  became t h e i r  major 

o f  m a t e r i a l s  such a s  p r i n t i n g  c y l i n d e r s  and s o l v e n t s  u sed  i n  t h e  

compe t i t o r  i n  s ty rofoam p roduc t s .  

0, p r i n t i n g  p r o c e s s .  T h i s  a r e a  i s  r e f e r r  d t o  a s  t h e  Ink  Room. t 
The second f l o o r  c o n t a i n s  t h e  machinery]  t h a t  make t h e  s tyrofoam.  I 

The c e n t r a l  e l e c t r i c a l  p a n e l  may be  fou d on t h e  second f l o o r  a s  
1 

I n  1990 r .  Simmons purchased  c  r t a i n  equipment i n  South  f 

w e l l  a s  t h r e e  e x t r u d e r  machines and two 

machines.  

Korea t o  manufacture  s ty rofoam p l a t e s  a  d  meat  t r a y s .  These were 

. t h e  e x t r u d e r ,  thermoformer and tr imming p r e s s .  I n  a d d i t i o n  f o u r  n . 

p r i n t i n g  p r e s s e s  and c u t t i n g  

c o l o u r  e x t r u d e s  w e r e  purchased f o r  t h e  ag f a c t o r y .  

I t  was t h e  ev idence  f o r  p l a i n t i f  s t h a t  t h e y  had sued t h e  

South  Korean i n  Korea and made t h i s  statlement: 



The P o l i c i e s :  I 

"I  sued them because t h e 4  d i d  n o t  i n s t a l l  

The p l a i n t i f f s  had p o l i c i e s  o f  Insurance  w i t h  t h e  de fendan t  

t h e  machinery a s  c o n t r a c t e d  
s e n t  m e  t h r e e  p i e c e s  o f  
t h e  c a p a c i t i e s  d i d  n o t  
t h e  o t h e r  as they  w e r e  
There was i n c o m p a t i b i l i t y  
t h a t  one produced. f a s t e r  
and t h e  thermoformer 
f o r  t h e  e x t r u d e r  .... t h e  
working as I had c o n t r a c t e d  

t o  w i t  P o l i c y  No.114422 - t h e  F i r e  Po l  cy  and P o l i c y  No.120724 - 

t o  do ,  and 
machines where 

rlatch one w i t h  
supposed t o  have. 

i n  t h e  e x t e n t  
t han  t h e  o t h e r  

produced t o o  slow 
machines w e r e n ' t  ........." 

t h e  P r o f i t s  Po l i cy .  

The F i r e  Po l i cy  was s igned  on tqe 1 9 t h  August ,  1991 and 

e f f e c t i v e  f o r  a  pe r iod  o f  one y e a r  f r o  s t  J U ~ Y ,  1991 t o  1st J U ~ Y  

1992 renewable and renewed on 1st ~ u l y  92 and 1st J U ~ Y ,  1993 f o r  

s u c c e s s i v e  one yea r  pe r iods .  The f i r s  e f e n d a n t  i n  c o n s i d e r a t i o n  

o f  premiums p a i d  a g r e e d t o  i n s u r e  c e r t  p r o p e r t y  more s p e c i f i c a l l y  

d e s c r i b e d  i n  t h e  s a i d  p o l i c y  a g a i n s t  1 and damage by v a r i o u s  

c o n d i t i o n s  i n c l u d i n g  an  i n t e r i m  paymen l a u s e  and i n c l u d i n g  a n  

C:' upward adjus tment  c l a u s e  o f  25% t o  t a k  n t o  accoun t  ( i n t e r  a l i a )  

an  i n f l a t i o n  f a c t o r .  

Endorsed on t h e  P o l i c y  were M O r  ge C lauses  i n  which t h e  

r e s p e c t i v e  i n t e r e s t s  o f  C. I .B .C.  Jamai Limited,  C.I.B.C. T r u s t s  

and T r a f a l g a r  Development Bank were no 

A LOSS of p r o f i t s  p o l i c y  of I n s  ce was s igned  on t h e  1 9 t h  

August 1991 and e f f e c t i v e  f o r  a  p e r i o  one y e a r  from 1st J u l y ,  1991 ,  

t o  1st ~ u l y  1992, renewable and renew 1st J u l y  1992 and 1st J u l y  
(-'; 

1993 f o r  succes s ive  one y e a r  p e r i o d s .  s t d e f e n d a n t  i n  cons ide ra -  

t i o n  o f  premiums p a i d  agreed  t o  i n s u r  o s s  and damage f o r  l o s s  

o f  g r o s s  p r o f i t / c o n s e q u e n t i a l  l o s s  i n  re p e c t  o f  t h e  sum o f  T h i r t e e n  

M i l l i o n  (J$13,000,000) d o l l a r s  p l u s  25% pward ad jus tmen t  due t o  



Events  o f  t h e  F i r  

On Sa turday  t h e  1 7 t h  J u l y  1993 bou t  7:15 p,m. a f i r e  occu r r ed  : 
working: And f o r  Aud i to r s  Fees  i n  

Thousand (J$60,000)  d o l l a r s .  

a t  t h e  p l a i n t i f f s '  f a c t o r y .  The e v i d e  c e  d i s c l o s e d  t h a t  4 

r e s p e c t  o f  t h e  sum o f  S i x t y  

Anthony Simmons w a s  enc lo sed  i n  h i s  of  ice a t  t h e  f r o n t  o f  t h e  f 
premises  when t h e  S e c u r i t y  Guard o b s e r  a f i r e  a t  t h e  r e a r  of  t h e  

p remises .  The F i r e  Br igade was While t h e  F i r e  

Br igade  w a s  p u t t i n g  o u t  t h e  f i r e  many de r sons  came t o  t h e  b u i l d i n g  

i n c l u d i n g  t h e  P o l i c e ,  Jamaica  P r o t e c t i  e  S e r v i c e s  pe r sonne l  a s  w e l l  4 
a s  t h e  employees. The P o l i c e  as w e l l  s t h e  F i r e  Br igade i n s p e c t e d  r 
and i n v e s t i g a t e d  t h e  f i r e  and made r epob t s .  These r e p o r t s  never  

February  10 ,  1994 a l e t t e r  w a s  w r i t t e n  n  beha l f  o f  t h e  second 

d e f e n d a n t  t o  t h e  p l a i n t i f f s '  a t t o r n e y  w i c h  s t a t e d  i n t e r  a l i a  " t h e  

one f i n a l  m a t t e r  o u t s t a n d i n g  i n  r e l a t i o  t o  t h e i r  demands was t h e  

making a v a i l a b l e  o f  t h e  S e c u r i t y  

d i s c l o s e d  any sugges t i on  o f  f o u l  p lay .  

t h a t  t h e  f i r e  w a s  a p robab le  r e s u l t  o f  

On t h e  1 9 t h  J u l y  1993 a c l a im  w a s  

by t h e  p l a i n t i f f .  The f i r s t  de f endan t  

Loss A d j u s t e r s .  D i scus s ions  con t inued  

The P l ead ings  

c' A w r i t  was i s s u e d  on t h e  28 th  J u  e 1994. The p l e a d i n g s  

have been amended and i n  summary t h e  p l a i n t i f f s  c l a i m  an  indemni ty  

under  t h e  P o l i c i e s  o f  I n su rance  it had w i t h  1 t h e  F i r s t  de f endan t  and 

The F i r e  Br igade  sugges t ed  

k h o r t  c i r c u i t .  

made on t h e  f i r s t  de f endan t  

h i r e d  t h e  second de fendan t  a s  

hetween t h e  p a r t i e s  u n t i l  



g u i l t y  o f  unreasonable  d e  i n  accep t ing /deny-  

i n g  l i a b i l i t y  under  t h e  p o l i c i e s  i n  making 

i n t e r i m  payments t o  t h e  under t h e  s a i d  

P o l i c i e s  and /o r  i n  paying t h e  c la im.  

2. A d e c l a r a t i o n  t h a t  ha s  been 

g u i l t y  o f  unreasonable  d e l  y  i n  a c c e p t i n g  o r  deny- t 
i n g  l i a b i l i t y ,  a d j u s t i n g  t e p l a i n t i f f s  l o s s e s ,  t 
and /o r  i n  recommending t o  he  f i r s t  de fendan t  

i n t e r i m  payments t o  t h e  p l  i n t i f f s  and t o  t h e  s a i d  

mortgagees.  

A t  pa ragraph  5 o f  t h e  Amended Statemen c l a i m  it was s t a t e d  t h a t :  

The Declared Value o f  t h e  P rope r ty  In su red  was f o r  a  t o t a l  sum o f  

$J34,100,000 on t h e  1st J u l y  1993 and t e T o t a l  Sum i n s u r e d  f o r  t h e  b 
s a i d  p e r i o d  of  one y e a r  was f o r  a  t o t a l  o f  J$42,000,000 ( t o  t a k e  i n t o  < ' account  t h e  s a i d  upward ad jus tment  Clau 

A b r i e f  p a r t i c u l a r s  of  t h e  r e l e v  n t  I n su rance  Claim are s t a t e d  t 
a t  Paragraph 6  a s  under:  

Dec la re  Value -+-- 
A. On Reinforced Concre te  
b u i l d i n g s  w i t h  z i n c  roo f  & 
Aluminium s h e e t i n g s  a t  
5 6  B r e n t f o r d  Road. 

B. On F l o a t i n g  S tock  i n c l u d i n g  

, 
s t o c k  i n  t h e  cus tody  o r  c o n t r o l  
o f  t h e  In su red  s i t u a t e  a t  
56 B r e n t f o r d  Road, 
115 Windward Road, and 
Shop # 3 ,  51 Hagley Park Road 

Sum I n s u r e d  



C/' C. On furniture, fixtures, 
machinery, and refrigeration 

/ 
unit and other contents J$21,250,000 
(excluding stock) situate at 
56 Brentford Road aforesaid 
(see breakdown at para.7 below) 

T O T A L  

MACHINERY ~eclareh Value Sum Insured 
I 

7. PARTICULARS of the sums insured 
above is as follows:- 

Styrofoam Department \ 

in respect of Item C 

1. Extruding Machinery & 
Equipment 

2. Thermoforming Machinery 
& Equipment J$ 2,OO d ,000 

4. Manual Trimming Press J$ 325\,000 

3. Automatic Trimming Press 
ancillary equipment J$ 

C'J Extruding Department 1 

625,000 

1. Extruder I, ancillary 
machinery/equipment J$ 1,875,000 

2. Extruder 11, ancillary 
machinery equipment J$ 1,50 d ,000 J$ 1,875,000 

3. Extruder 111, ancillary 
machinery/equipment 

4. Printing Press, rubber 
rollers, ancillary 
machinery/equipment 

(2 Printing Cylinders 

260 printing cylinders 
valued at a maximum of 
J$12,500 EACH totalling 

Miscellaneous 

S U B  - T O T A L  

N I L  

J$17,000, J$21,25OIOO0 



24. PARTICULARS OF LOSS/INDEMNITY: 

(1) UNDER 6A ABOVE: BUILDINGS: 

Damage to buildings ......... 
735 t 767: 

(3) UNDER 6C ABOVE: MACHINERY/EQUIPMECJT: 

(2) UNDER 6B ABOVE: STOCK: 

a - Ink and solvent valued at US$ 
b - Styrofoam film valued at US$ 

5,534 

2,696 

b - printing cylinders valued at US$ / 107,781 

a - Thermoforming Machinery 
& Styrofoam film extruding 
machinery/equipment valued at US$ 

c - Trimming presses valued at US$1 34,400 

250,000 

c - Rubber rollers valued at . . . . US$ 1 2,760 I 

The first defendant denies that it is l/iable to the plaintiffs under I 

S U B  - 

the said Policies of Insurance and in p rticular the defence states: 1 

T O T A L  = US$ 404,941 

"I (a) That the plaintiff have in breach of 
the said Policy an the Profits Policy, 
wilfully and delib rately failed to 
produce, procure a give to the first 
defendant all such urther particulars, 
plans, specificati sf documents, proofs 
and other informat n with respect to 
the plaintiff's cl m and the origin and 
cause of the fire d the circumstances 
under which the lo or damage occurred 
and the liability the assessment of 
liability of the f st defendant. 

(b) The Plai tiffs have wilfully and 
delibera ely hampered the second 
defendan 's efforts to investigage 
the caus of the fire and/or the 
extent o 1 the loss. 



have i n  breach of  
and t h e  P r o f i t s ~ o l i ~ ~  

t o  t a k e  any 

t h e  s a i d  
Po l i cy .  

11. That  i n  breach o f  t h e  a i d  Po l i cy  and t h e  P r o f i t s  
P o l i c y ,  t h e  p l a i n t i f f s  have been g u i l t y  of f raud.  

(a) Submit t ing a  i n  r e s p e c t s  f r audu len t .  

( b )  F a l s e l y  p re sen t ing  a g r o s s  y  i n f l a t e d  and or exaggerated claim. f 
(c)  ~ t t e m p t i n g  t o  o b t a i n  a ben f i t  under t h e  s a i d  Po l i cy  t 

and P r o f i t s  Po l i cy  by f r a u  u l e n t  means or  devices .  P 
(d )  W i l f u l l y  and/or  w i th  t h e  c nnivance of  i t s  s e r v a n t s  

and /o r  a g e n t s ,  caus ing  t h e  l o s s  o r  damage. 

(e )  W i l f u l l y  and/or  d e l i b e r a t e  y  denying t h e  second defendant t 
a c c e s s  t o  m a t e r i a l  w i t n e s s  s. 'I 
111. That t h e  p l a i n t i f f s  have a c t e d  i n  breach of  

t h e i r  duty of utmos good f a i t h  t o  t h e  f i r s t  Y 
defendant .  I 

I V .  That  i n  consequence 

t h e  p l a i n t i f f s  have 

t h e  s a i d  P o l i c y  and 

a l t e r n a t i v e l y  no c l a im 

t h e  P r o f i t s  P o l i c y  i s  

The f i r s t  defendant ,  n o t  s u r p r i s i n g l y ,  

C' l i a b i l i t y  t o  t h e  p l a i n t i f f s  a t  a l l  and i l  

s e e k s  t o  recover  from t h e  p l a i n t i f f s  t h e  

Mortgagees o f  t h e  p l a i n t i f f s .  

of  t h e  a f o r e s a i d  m a t t e r s  

f o r f e i t e d  a l l  b e n e f i t s  under 

t h e  P r o f i t s  Po l i cy  and/or  

under t h e  s a i d  P o l i c y  and 

payable.  

s a y s  t h a t  it has  no 

t h e  conso l ida t ed  a c t i o n s  

monies p a i d  by it t o  t h e  



i n  view of  t h e  g r a v i t y  of  t h e  a l l e g a t i  ns  which must be  proved t o  A 

Burden and Standard 

The s tandard  of  proof a p p l i c a b l e  

s t anda rd ,  a s  i n  c i v i l  c a s e s  on a  ba lance  

t h a t  s t anda rd  t h e  harder  it i s  t o  t i p  t h e  ba lance .  I t  i s  d i f f i c u l t  

o f  Proof 

i n  t h i s  c a s e  i s  t h e  u s u a l  

o f  p r o b a b i l i t i e s .  However, 

t o  imagine a l l e g a t i o n s  more s e r i o u s  thhn a r s o n  and f r a u d  and t h e  

e f f e c t  t h e  a l l e g a t i o n s  w i l l  have on t h 4  p a r t i e s  i n  t h e  f u t u r e .  

The law i s  c l e a r l y  s t a t e d  i n  t h e  c a s e  f  S l a t b e r r y  v. Mauce (1962) i 
C) 1 Lloyd ' s  Report  a t  page 60. 

The l ea rned  Judge had t h i s  t o  s y: al 

"A yacht  was in su red  undeJ a  marine i n s u r a n c e  
Pol icy.  It was t o t a l l y  
which was one o f  t h e  p e r i l s  
Arson w a s  a l l e g e d  by t h e  
once it w a s  shown t h a t  tt.e 
by f i r e ,  t h e  p l a i n t i f f  had 
f a c i e  case, and t h e  onus 
w r i t e r  t o  show t h a t  on a 
l i t i e s  t h e  f i r e  w a s  caused 
t h e  p l a i n t i f f  . It 

The fol lowing fundamental issues1 a r e  r a i s e d  i n  t h e s e  

d.estroyed by f i r e ,  
i n s u r e d  a g a i n s t .  

underwr i te r .  Held, 
loss  was caused 
made o u t  a prima 

was on t h e  under- 
ba lance  o f  probabi-  

o r  connived a t  by 

" I n  my judgment once it i s  
has  been caused by f i r e ,  
made o u t  a prima f a c i e  c a s e  
upon t h e  defendant  t o  show 
p r o b a b i l i t i e s  t h a t  t h e  f i r e  
connived a t  by t h e  p l a i n t i f f .  
i f  a t  t h e  end of  t h e  day,  
t h e  conc lus ion  t h a t  t h e  
c o n s i s t e n t  w i t h  a r s o n  a s  
d e n t a l  f i r e ,  t h e  onus being 
t h e  p l a i n t i f f  w i l l  win on 

p lead ings :  1 

shown t h a t  t h e  l o s s  
t h e  p l a i n t i f f  h a s  

and t h e  onus i s  
on a ba lance  o f  

w a s  caused o r  
Accordingly,  

t h e  ju ry  came t o  
l o s s  i s  e q u a l l y  
it i s  w i t h  an a c c i -  

on t h e  defendant ,  
t h e  i s s u e . "  

(1) Whether t h e  f i r e  was a s  a  e s u l t  o f  Arson. 

( 2 )  Was t h e r e  f r aud  on t h e  p a r  of t h e  p l a i n t i f f s .  

( 3 )  Was t h e r e  a  breach  of  ~ o n d k t i o n  I1 of  t h e  Po l i cy .  

I now t u r n  t o  an examination o f  he i s s u e s :  1 



(1) Whether the fire was as a result of firson 

It is the contention of the first defendant that the plaintiffs 

set fire to their own buildings with the intention to defraud the 

Insurance Company. Miss Phillips submitted with much force that 

Anthony Simmons, Managing Director had the opportunity and motive 

either to be an arsonist or to connive in it. What emerged from 

the evidence are the following: 

He was one of two persons on the premises that day, the 

0 Security Guard being the other. The Police concluded that upon 

their investigation no one entered the premises. However, their 

investigations never reached a level of suspected arson and the 

investigations are now closed. One of the experts who testified on 

behalf of the defendant stated that "this particular factory was 

really a fire hazard". While I find that Anthony Simmons was on 

the premises when the fire started, there is no evidence whether 

direct or inferential that he started the fire. There is also no 

evidence that anyone known to have a grievance against the plaintiff 

or Anthony Simmons could have done so. It is of significance to note 

that subsequent to the investigations of the Loss Adjusters on this 

question it was suggested to Simmons that if he could not or would 

not name a suspect who would have caused the fire then it must have 

been - he since he was on the premises at the time. 

In the present case the circumstances were extremely suspicious 

but not sufficient to tip the scales in favour of the defendant. 

In my judgment the fire is equally consistent with arson as 

it was with an accidental fire. ~etaphorically there was a great 

deal of talk amounting to smoke but none of fire. The defendant's 

allegation, therefore fails. 



The Learned Author of 

Dr. E.R. Hardy Ivamy in the 

as follows: 

Was there fraud on the part 

its agent. 

"The question whether th aim is fraudulent 
or not is a question fo e jury. The parti- 
cular kind of fraud pra ed is immaterial. 
The claim may be fraudu in that the assured 
has suffered no loss wi the meaning of the 
policy, or in that alth he has suffered a 
loss, it was not caused the peril insured 
against. It may contai lse statements of 
fact or it may be suppo by fraudulent 
evidence. More usually e fraudulent claim 
consists of an exaggera of the extent of 
the loss. In dealing 
it is necessary to bea 
assured may honestly o tirttate his loss 
and sometimes it may h en due to a mis- 
take. In any case the t and value of 
the loss are largely 
An exaggerated claim e donsidered 
fraudulent in the fol 

of the Plaintiffs and/or 

1. Where the assu ed clearly intended 
to defraud the 1 insurers. 

2. Where the over estimate of his loss 
is so excessiv as to lead to the 
inference that the agsured cannot 
have made the laim honestly but 
must have inte ded to defraud the 
insurers. 

stimaUe, though not 
t forward with the 
lent intent of induc- 
s to gay the full 

amount is designedly made 
of fixing a basis 
egotiate with the 

insurers. " 

Willes J. Had this to say: 1 
In Britton v. Royal Insurance Ccmpany (1866) 4 F & F page 905 



I t  i s  t h e  submission of  t h e  f i r s 1  defendant  t h a t  t h e  p l a i n t i f f  

" A  f i r e  i n su rance  i s  a  c o  o f  indemnity;  
t h a t  i s ,  it i s  a  c o n t r a c  t h e  
a s su red  a g a i n s t  t h e  

n o t  recover .  
less c l e a r  

d e l i b e r a t e l y  p re sen ted  a  g r o s s l y  i n f l a t b d  o r  exaggera ted  c la im.  

by f i r e ,  i f  t h e  c l a im  i s  
de fea t ed  a l t o g e t h e r .  Tha t  
i n s u r e d  make a  c l a im  f o r  
i n su red  and l o s t ,  t h u s  
o f f i c e  o f f  i t s  guard and 
recover  more than  he i s  

Having exaggera ted  t h e  e x t e n t  o f  damage( t o  t h e  e x t r u d e r s ,  t h e  

f r a u d u l e n t ,  it i s  
is., suppose t h e  

twice  t h e  amount 
seek ing  t o  p u t  t h e  

i n  t h e  r e s u l t  t o  
e . ~ t i t l e d  t o \  t h a t  

thermoformer and t h e  trimming p r e s s  t h e  p l a i n t i f f  c la imed a  sum t o  
I 

would be  a  w i l f u l  fraud,, nd t h e  consequence 
i s  t h a t  he could  n o t  r e c o  er anyth ing .  
Th i s  i s  a  defence  q u i t e  d ' f f e r e h t  from t h a t  
o f  w i l f u l  a r son .  I t  g i v e  t h e  go-bye t o  t h e  
o r i g i n  o f  t h e  f i r e ,  and i amounts t o  t h i s  - 
t h a t  t h e  a s s u r e d  took adv n t age  o f  t h e  f i r e  
t o  make a  f r a u d u l e n t  c l a i  . ' The law upon 
such a  c a s e  i s  i n  accorda c e  w i t h  j u s t i c e ,  
and a l s o w i t h  sound-po l i cy .  1 The law i s ,  t h a t  
a person who h a s  made suc  a  f r a u d u l e n t  c l a i m  
could n o t  be p e r m i t t e d  t o  recover  a t  a l l .  f 
The c o n t r a c t  o f  i n su rance  i s  one o f  p e r f e c t  
good f a i t h  on bo th  s i d e s ,  and it i s  most 
impor tan t  t h a t  such good a i t h  should be  
mainta ined."  

r e p l a c e  t h e s e  i t e m s  o f  machinery.. I n  r b l a t i o n  t o  t h e  p r i n t i n g  c y l i n -  

d e r s  t h e  submission c o n t i n u e s  t h a t  t h e  $ l a i n t i f f  f a i l e d  t o  show t h a t  

they  had any i n s u r a b l e  i n t e r e s t  i n  them a s  t h e  p l a i n t i f f s '  f i n a n c i a l  

r? s t a t e m e n t s  do n o t  r e f l e c t  t h e  c y l i n d e r s  a s  a s s e t s  o f  t h e  company. 
w 

M r .  I a n  Ramsay on beha l f  o f  t h e  b l a i n t i f f s  made t h e  fo l lowing  

submiss ions:  1 
The exaggera ted  c l a i m  a l l e g a t i o n  r e a l l y  rests on t h i s  p ropos i -  

t i o n :  I f  t h e  p l a i n t i f f s '  c l a i m  i s  n o t  t h e  sane a s  t h e  d e f e n d a n t ' s  



t h i s  cannot  be  a b a s i s  t o  s ay  t h e  p l a i  t i f f s  are f r a u d u l e n t  when t h e y  r 

assessment  t h e n  it i s  exagge ra t ed  and 

no one cou ld  e v e r  succeed a g a i n s t  a n  

pay-time came. A d i f f e r e n c e  i n  t h e  

have h i r e d  an  independent  c o n t r a c t o r  t h  gu ide  t h e m  on t h e  v e r y  i s s u e .  

f r a u d u l e n t .  On t h a t  b a s i s  

i n su rance  Company whenever 

i r t e r p r s t a t i o n  o f  f a c t s  o r  

Before  I d e a l  w i t h  t h i s  i s s u e  I a m  c o n s t r a i n e d  t o  r e f e r  t o  

two o t h e r  impor t an t  a l l e g a t i o n s  ( a )  d i  burb ing  t h e  scene  o f  t h e  f i r e  i 

c r i t e r i a  governing f a c t s  cannot  be a  sis f o r  an  a l l e g a t i o n  of 

e x a g g e r a t i o n  or. fraud ~ h u s ,  f o r  exampl wherle t h e  p l a i n t i f f s  ' 

l e g a l  a d v i s o r s  s u b s t i t u t e  a  d i f f e r e n t  e thod  of  computing l o s s  o f  

p r o f i t s  ( the  Turnover p r i n c i p l e )  whic  enhances t h e  p l a i n t i f f s '  

c l a i m s  opposed t o  o r  a g a i n s t  o l d e r  a  o r e  t r a d i t i o n a l  methods 

of  computat ion,  t h i s  i s  p e r f e c t l y  j u  i a b l e .  F u r t h e r ,  i f  two 

and ( b )  denying a c c e s s  t o  w i t n e s s e s :  I 

Quan t i t y  Surveyors  d i s a g r e e  as t o  t h e  e x t e n t  o f  r e p a i r s  t o  b u i l d i n g s  

I , 
it clear t h a t  it w a s  w i t h  t h e  per rn i s s i  n  o f  ahe In su rance  Company 4 

I The ev idence  of  Anthony Simmons 

l and Loss A d j u s t e r s  t h a t  he went t o  t h e  scene  of t h e  l o s s  on two 

which I f i n d  c r e d i b l e  makes 

a t t e n t i o n .  

The f i r s t  de f endan t  con tends  t h e  p l a i n t i f f  w i l f u l l y / a n d  

o c c a s i o n s  i n  r e s p e c t  o f  two p a r t i c u l a r  

! o r  d e l i b e r a t e l y  den ied  t h e  second d e f e n  a n t  access t o  a m a t e r i a l  P 

i t e m s  which r e q u i r e d  u r g e n t  

w i t n e s s ,  namely Marlene C h r i s t i e ,  t h e  S  c u r i t y  Guard. I n  r e sponse  

t o  t h i s  submiss ion M r .  Ramsay con tends  h a t  i n s t e a d  o f  denying t h e  

I Anthony ~irnmons had made her u n c o n d i t i o  a l l y  a v a i l a b l e  i n i t i a l l y ;  P 
1 C) de fendan t s  a c c e s s  t o  t h e  S e c u r i t y  Guard, 

and subsequen t ly  a f t e r  a l l e g a t i o n s  o f  a son,  a v a i l a b l e  w i t h  a s t i p u -  

l a t i o n  t h a t  an  a t t o r n e y  be  p res .en t  a t  t e i n t e r v i e w .  The d e f e n d a n t s  

t h e n ,  unreasonab ly  r e f u s e d  t o  i n t e r v i e w  t h e  w i t n e s s .  I n  l i g h t  o f  

t h e  p l a i n t i f f s  th rough  



this evidence that the witness remain at Uhe disposal of the 

defendants which is unchallenged I fi thae there was no denial 

of access to this witness. 

The plaintiffs contracted the of independent 

professionals to assess the damage an estimates at the 

plaintiffs own considerable expense. reports from the 

Building Engineers and Consulting provided to the 

second defendant in substantiation 

The plaintiffs made a number of suggestions pertaining to 

the settlement of the claim. They sup lied the defendants with all 

the sales and accounting figures requi ed under the consequential 

Loss Policy as well as other accountin figures requested by the 

defendants. In my view these were all attempts at fixing a basis 

upon which to negotiate with the insur 

It is in my opinion manifest f he passages of law 

referred to above that much support m given to Mr. Ramsay's 

( I submissions. I do not consider it ne ry to go through each 
L ' 

item of claim in respect of the machinery 

I conclude on the basis of the evidence 

no intention to defraud the Insurance 

act of fraud was shown on the part of 

allegation of fraud therefore fails. 

111. Was there a breach of Condition 

C 
It is the defendants contention 

breach of Condition 11 and Condition 4 

Loss of profits policy respectively. 

At this stage for a proper 

Condition I1 of the Fire Policy which 

the Loss of Profits Policy is set out 

and building. However, 

befoge me that there was 

Company and accordingly no 

the pli+intiff. The defendants 

I1 cpf the Policy 

that Uhe plaintiffs are in 

of the   ire policy and the 

appreciation of the submission 

is identical to section 4 of 

4.n full: 



"On t h e  happening o f  any o s s  ox damage t h e  
in su red  s h a l l  f o r t h w i t h  i v e  nOtice t h e r e o f  
t o  t h e  Company, and s h a l  w i t h i n  15 days 
a f t e r  t h e  l o s s  o r  damage o r  suah f u r t h e r  
t i m e  a s  t h e  company may ' n  w r i t i n g  show on 
t h a t  behalf  d e l i v e r  t o  t e company i 

( a )  a c l a im i n  Eor t h e  l o s s  
and damage a s  p a r t i c u l a r  
an account  reasonably  
p r a c t i c a b l e  
a r t i c l e s .  
damaged o r  
amount of 

damage, n o t  i n  lud ing  p r o f i t  of  any 
kind 

(b)  p a r t i c u l a r s  of 11 o t h e r  in su rance ,  
i f  any. The i ured s h a l l  a l s o  a t  a l l  
t i m e s  a t  h i s  o expenses produce,  
procure  and g i  t o  t h e  company a l l  
such f u r t h e r  p t i c u l a r s  p l a n s  s p e c i f i -  
c a t i o n s ,  books, ucheps, i n v o i c e s  
d u p l i c a t e s  o r  p i e s  the reo f  documents 
proofs  and i n f  matiqm w i t h  r e s p e c t  t o  
t h e  c la im and e o r i g i n  and cause  of  
t h e  f i r e  and t c i raumstances  under 
which t h e  l o s s  r dankage occur red ,  and 
any m a t t e r  tou  i n g  ehe l i a b i l i t y  o r  
t h e  amount of  e l i a b i l i t y  of  t h e  
company a s  ma e reasonably  r e q u i r e d  
by o r  on beha of  t h e  company t o g e t h e r  
wi th  a d e c l a r  on on o a t h  o r  i n  o t h e r  
l e g a l  form of  e t r u t h  of  t h e  c l a im and 
of any m a t t e r  n connect ion the rewi th .  

A s  i n d i c a t e d  i n  an e a r l i e r  judgme t (unlreported)  C.L .  024/88 P 

No c la im 
payable u n l e s s  
have been complied 

under *h i s  p o l i c y  s h a l l  be 
t h e  t e l r m s  o f  t h i s  c o n d i t i o n  

with ."  

d e l i v e r e d  on October 1 4 ,  1994, when wi th  Condi t ion I1 of  a 
I 

F i r e  P o l i c y  I s t a t e d  thus:  

De lbe r t  P e r r i e r  v .  B r i t i s h  Caribbean 

" I f  a term o r  t h e  terms of 
can be s a i d  t o  be a c o n d i t  
it means t h a t  any breach w 

I n s ~ r a n c e  Company Limited . 



compliance with it to be a condition p ecedent to the right of the f 

Invalidate the insuran e policy. See 
the case of Welch v. R yal Eqchange 

insured to recover. 

The complaints against the pl intiff in this regard I 

Assurance (1938) 1KB 757 
defendant's counsel 
reliance. In that case 
that a particular condition 
11) was a condition 
liability of the insurers 
failure of the assured 
information required 
able time constituted a 
condition and a final 

11 . . . . . . . . . 
In my judgment a proper construztion 

comprise the following: 

(1) Failure to produce ac 

in dhich the 
placed g8eat 

it was held 
(Condition 

precedent to the 
and that the 

to give the 
within a reason- 

breaclh of that 
bar to his claim 

of condition I1 requires 

(2) Failure to produce sc ematics f 
(3 ) Failure to inform the / Insurance Company about 

a case in Korea. 1 

Mr. Simmons supplied 

the defendants with all the sales and ccounting figures required 

under the consequential Loss Policy an with all other accounting 1 
figures requested by the defendants in luding an unaudited profit 1 
and loss account. 1 

However, the contention of the efendant which I accept is 1 
that audited accounts of 1993 which wa requested was not supplied i 
until June 1994. 

Failure to produce s(chema$ics 
I 

Anthony Simmons testified that he schematics are not 

normally supplied by the Manufacturers as they constitute their 



t r a d e  s e c r e t s .  What was supp l i ed  w e r e  o p e r a t i o n a l  manuals. 
I 

This  was d i scussed  w i t h  Hernandez a r d  he agreed that Philbrick should send 
I 

what in format ion  he had and s h i p  t h e  mbchinery t o  t h e  United S t a t e s  

a t  h i s  own expense f o r  t h e  second d e f e  d a n t ' s  eng inee r s '  examination 

and assessment.  When t h e  t e c h n i c a l  i n  ormation was s e n t  by P h i l b r i c k  

t h e  second defendant  s a i d  it was in su f  i c i e n t .  I 
It  was a t  t h a t  t i m e  on 20 th  Sep ember, 1995 when it was 

a l r e a d y  e s t a b l i s h e d  t h a t  schematics  f o  t h e  machines w e r e  unava i l -  

0 a b l e  t h a t  t h e  second defendant  s a i d  t h  t t h e  schematics  were of ? 
t h e  utmost importance. The second def  ndant made t h e i r  own "i 
c o n t r a c t  w i t h  t h e  manufacturers  and i n  A p r i l  1994 informed t h e  I 
p l a i n t i f f  t h a t  t h e  manufac turershad  r fused t o  g i v e  t h e  sehematics .  i 

On t h e  1 4 t h  A p r i l  1994 George 

on beha l f  o f  t h e  defendant  and made a  

and gave a  d e t a i l e d  r e p o r t  o f  h i s  f i nd ing .  
I 

I had been suppl ied .  
I 

Bradden an Engineer a t t ended  

v i s u a l  i n s p e c t i o n  of t h e  machines 

The l e t t e r  d a t e d  1 0 t h  February,  11994 - Ex.5 document 52  - 

C) w r i t t e n  on beha l f  of  t h e  second defenda t t o  t h e  p l a i n t i f f s '  At torney n 
s t a t i n g  i n t e r  a l i a :  t h e  one f i n a l  ma t t e r  

t h e i r  demands w a s  t h e  makinq a v a i l a b l e  

I and schematics  which p e r s i s t e d  through0 t t h e  n e g o t i a t i o n s  was no t  

ou t s t and ing  i n  r e l a t i o n  t o  

t o  t h e ,  S e c u r i t y  Guard i s  

The Court  f i n d s  t h a t  t h e  r e q u e s t  

I i n  t h e  c i rcumstances  reasonable .  This  t e q u e s t  was complied wi th  

I 
s i g n i f i c a n t  a s  it demonstra tes  t h a t  a l l  t h e  r e q u e s t s  excep t  t h i s  one 

f o r  t h e  a u d i t e d  accounts  

I C) by t h e  p l a i n t i f f s  s o  f a r  a s  was reasonable .  
I 

I t  i s  t h e  

t h e  second defendant  as f a r  back as sep+ember 1993 of  t h e  e x i s t e n c e  



@ o f  t h e  s u i t  i n  Korea a l t h o u g h  t h i s  was n o t  a  r equ i r emen t  under  

t h e  c o n t r a c t  o f  i n s u r a n c e .  

Notwi ths tand ing  t h i s  however, t h e  p l a i n t i f f s c o n t e n d  t h a t  i n  

1990 t h e  Styrofoam Ex t rude r  Thermoformer and Trimmer P r e s s  w e r e  

purchased  from Korean manufac tu r e r s  f o r  $280,000. A second t r i m -  

ming p r e s s ,  t h e  c l i c k e r  w a s  l a t e r  s u p p l i e d  by George P h i l b r i c k  

There  w e r e  problems o f  i n c o m p a t i b i l i t y  w i t h  t h e  machines.  The 

machines w e r e  modi f i ed  by George Ph i l b rEcko f  Consu l t i ng  S e r v i c e s  

0 a f t e r  which t h e y  performed s a t i s f a c t o r i l y .  P h i l b r i c k  s a i d  Simmons 

cou ld  'makernoney'for t h e  purpose  he  w a s  u s i n g  t h e  machines.  

Much r e l i a n c e  w a s  p l a c e d  by t h e  d e f e n d a n t s  i n  a r e c e n t  

case- T r a n s t h e n e  packaging ~ i m i t e d  v .  Royal I n s u r a n c e  ( U . K .  ) Ltd.  

(1966) L.RLR 32 a judgment o f  t h e  Queens Bench D i v i s i o n  o f  t h e  

High Cour t  o f  J u s t i c e  i n  England where i n  a  judgment by Judge 

I Michae l  Kershaw Q.C. d a t e d  A p r i l  1 3 ,  1995 it was h e l d  i n t e r  a l i a ,  

s u p p o r t i n g  t h e  ear l ier  a u t h o r i t i e s  on f r a u d  and exagge ra t ed  c l a i m s  

and s p e c i f i c a l l y  r e f e r r i n g  t o  Orakpo v .  BarcAays I n s u r a n c e  S e r v i c e s  

1 C.A. d e l i v e r e d  29 th  March, 1994 ( u n r e p o r t e d )  he  had t h i s  t o  say:  

"On t h a t  a u t h o r i t y  I d i r e c t  myself  t h a t  
a  known d e p a r t u r e  from t h e  l i t e r a l  and 
a b s o l u t e  t r u t h  i n  a  claim, i s  n o t  necessa -  
~ i l y  f r a u d ,  however t o  c l a i m  t h e  f u l l  
r ep lacement  c o s t  under  a  f i r e  p o l i c y  i n  
r e s p e c t  o f  t h e  machine which was de fec -  
t i v e  b e f o r e  t h e  f i r e  f o r  a s  t o  be l i k e l y  
t o  be  t h e  s u b j e c t  o f  l i t i g a t i o n  a g a i n s t  
t h e  manufac tu re r  o r  s u p p l i e r  i s  f r a u d . "  

Learned Counsel  f o r  t h e  f i a i h t i f f s  submi t t ed  t h a t  t h e  Korean 

s u i t  d e a l t  w i t h  t h e  i s s u e  o f  d e l i v e r y  acco rd ing  t o  c o n t r a c t  between 

manufac tu r e r s  and pu rchase r  and n o t  an  i s s u e  o f  l o s s  c aused  t o  an  

i n s u r e d  by r e a s o n  o f  f i r e .  F u r t h e r  t h e  l o s s e s  c la imed  i n  t h e  Korean 



s u i t  d i d  n o t  a f f e c t  t h e  a c t u a l  p r o f i t  .made i n  Jamaica  and u l t i m a t e l y  

t h e  c l a im  a g a i n s t  t h e  In su rance  Companies a r i s i n g  o u t  o f  t h e  f i r e .  

I n  any e v e n t  t h e  second de f endan t  was (advised o f  t h e  l e g a l  b a t t l e  

w i t h  t h e  Koreans. 

Learned Counsel ,  M r s .  Samuels-Brown w i t h  h e r  u s u a l  c l a r i t y  

and s t y l e  d i s t i n g u i s h e d  t h i s  c a s e  from t h e  i n s t a n t  c a s e  d e s p i t e  i t s  

s u p e r f i c i a l  s i m i l a r i t y .  

I n  t h e  Trans thene  c a s e ,  t h e  i n s u r e d  c la imed  f o r  f u l l  r e p l a c e -  

0 ment v a l u e  o f  machines even though t o  h i s  knowledge t h e y  w e r e  

d e f e c t i v e .  While i n  t h e  i n s t a n t  c a s e  t h e r e  w a s  no c l a i m  f o r  new 

machines b u t  r a t h e r  t h e  e q u i v a l e n t  v a l u e  o f  t h e  machines as t h e y  

e x i s t e d  b e f o r e  t h e  f i r e .  E x h i b i t  1 7  demons t ra ted  t h e  r e q u e s t  by 

George P h i l b r i c k ,  f o r  used  machines.  The e s t i m a t e  p rov ided  a 

s t a r t i n g  p o i n t  f o r  n e g o t i a t i o n s .  

I n  t h e  Trans thene  c a s e  t h e r e  w a s  a n  obv ious  and d e l i b e r a t e  

a t t e m p t  t o  dece ive  w h i l e  i n  t h e  i n s t a n t  case t h e r e  was no concea l -  

0 ment o f  a  l e g a l  b a t t l e  between t h e  p l a i n t i f f  and s u p p l i e r s  i n  Korea. 

On a  ba l ance  of  p r o b a b i l i t y ,  I f i n d  t h a t  t h e r e  was no f a i l u r e  

t o  in form t h e  de f endan t  o f  t h e  s u i t  i n  Korea and what  w a s  i n  f a c t  

c l a imed  was t h e  replacement  v a l u e  o f  t h e  machines a s  t h e y  e x i s t e d  

b e f o r e  t h e  f i r e .  

I now t u r n  t o  an  assessment  a f  t h e  p l a i n t i f f s '  c l a i m  

(1) Damage t o  B u i l d i n q s  

The e x t e n t  o f  damage t o  and repa l i r s  r e q u i r e d  for B u i l d i n g s  

w e r e  e s t a b l i s h e d  by a  Bu i l d ing  Cont rac t -o r  and also by a  Q u a n t i t y  

Surveyor  namely Messrs Royston Campbell. and Associates and Messrs 

Burrowes and Wal lace  r e s p e c t i v e l y .  A l b e r t  G i l l i n g s  o f  J e n t e c h  a  C i v i l  

Engineer inspected t h e  b u i l d i n g  a t  t h e  r e q u e s t  of the second de f endan t .  



His inspection was concentrated on the roof. However, he opines 

0 that the method of repairs was beyond his scope. 

( 2 )  Damage to machinery 

The damage to the machines and repairs required were estab- 

lished by Messrs Consulting Services Limited and Plastic Maintenance 

Limited both Plastic Engineering Firms. 

The items of physical damage were proved by Anthony Simmons, 

George Philbrick, Metcalfe and Ho You. George Bradden who visited 

f7 
the premises ten months after the fire for only one day admitted 

LJ' that it would take several days to properly check and test the 

machines. I prefer George Philbrick's evidence which is far more 

comprehensive and reliable. Further, Andrew Hernandez testified 

that there was substantial agreement between the experts as to 

damage and said that he accepted that the basis on which the machinery 

claim was made was fair. 

In relation to the printing cylinders the defendants contended 

that they were not assets, nor were they listed among the assets of 

the plaintiff. Anthony Simmons stated that they were intermediate 

assets, that is, somewhere between fixed assets and consumables. 

The evidence which I accept is that these cylinders were initially 

bought with the clients' advance money, and then paid for by the 

plaintiff companies by discounting work done for the client to 

that amount. Hence in my view the cylinders were undoubtedly the 

property of the plaintiffs in which they had an insurable interest. 

(3) In relation to the Stock, I accept the evidence 

of Anthony Simmons that they were damaged. 

Accordingly, the damages are assessed as under: 

(1) Damage to Building: J$1,735,767.00 

( 2 )  11 " Machinery:US$413,171.00 



(3  Damage t o  Stock: US$8230.00. 

A s  i nd ica ted  a t  paragraph 25 of  t h e  Statement o f  Claim t h e  

P l a i n t i f f s  w i l l  se t -of f  i n  favour of t h e  F i r s t  Defendant from t h e  

above mentioned sums t h e  following i n t e r i m  payments t o  t h e  Mortgagees 

a s  follows: 

( a )  To t h e  T r a f a l g a r  Development Bank - J$1,805000 

(b )  To t h e  C. I .B .C .  Jamaica Limited - ( J$1,305,000 

- ( J$1,485,000 
( 

Loss of P r o f i t s  Pol icy  - No.120724 

The sum incured a s  g r o s s  p r o f i t  over a 1 2  month per iod  i s  

s t i p u l a t e d  i n  t h e  pol icy .  The method of  c a l c u l a t i o n  i s  s t a t e d  i n  

t h e  Pol icy and i s  r e f e r r e d  t o  a s  t h e  Turnover p r i n c i p l e .  The mode 

o f  c a l c u l a t i o n  was explained i n  evidence by John Grewcock, Loss 

Adjus ter .  H i s  r e p o r t  was tendered i n  evidence and he t e s t i f i e d  

t o  a  l o s s  of  $62,679,943.30 us ing  a  b a s i s  o f  a 3  year  pe r iod  and 

a  sum of  $134,792,809.82 us ing  a 5  year  per iod.  H e  took t h e  f i g u r e  

) f o r  g ross  s a l e s  f o r  t h e  f i n a n c i a l  year  before t h e  event  causing l o s s  

and damage. Then he sub t rac ted  from t h i s  t h e  reduced s a l e s  f o r  t h e  

year  a f t e r  t h e  f i r e .  This  gave t h e  l o s s  of g r o s s  sales.  From t h i s  

f i g u r e  he deducted t h e  manufacturing c o s t s  ( m a t e r i a l s ,  f a c t o r y ,  wages 

and f a c t o r y  overhead) and t h e  remainder r ep resen t  t h e  l o s s  o f  g ross  

p r o f i t .  The r a t e  of g ross  p r o f i t  be fo re  t h e  f i r e  was e s t a b l i s h e d  

a s  a  percentage by d iv id ing  g r o s s  p r o f i t  by s a l e s  m u l t i p l i e d  by (100) 

one hundred. The r a t e  of g r o s s  p r o f i t  t i m e s  t h e  l o s s  o f  Turnover 

0 e i t h e r  a c t u a l  o r  p ro jec ted  i s  t h e  pecuniary l o s s  s u f f e r e d  by t h e  

P l a i n t i f f s .  There was no formidable chal lenge  t o  t h i s  evidence.  

Under t h i s  p r i n c i p l e  t h e  consequent ia l  l o s s  i s  l i m i t e d  t o  

t h e  following: 

Gross P r o f i t  $ 1 3 , 0 0 0 ~  000 



Audi tors  Fee - 60,000 

T o t a l  $13,060,000 

The indemnity pe r iod  i s  set o u t  a t  12 months. 

L e t  m e  now t u r n  t o  t h e  defence  o f  t h e  second de fendan t  i n  ~ o x t .  

The p l a i n t i f f s  complain t h a t  t h e  second de fendan t  as p ro fe s -  

s i o n a l  l o s s  a d j u s t e r s  and a d v i s o r s  t o  t h e  f i r s t  de fendan t  owed t o  

t h e  p l a i n t i f f s :  a  du ty  o f  care w i t h i n  t h e  r u l e  i n  Hedley Byrne v .  

Heller (1963) 1 ALL E.R. 575 and fol lowed i n  Dutton v. Bodl in  Reqis  

UDC (1971) 2  AER 1003. - 
The second d e f e n d a n t ' s  c a s e  i n  answer t o  t h e  compla in t  o f  

h i s  neg l igence  i s  t h a t  it was t h e  p l a i n t i f f s  who caused  t h e  d e l a y ,  

i n  s e t t l i n g  by t h e i r  r e f u s a l  t o  coopera te .  

The i s s u e  i s  whether he owed a  du ty  o f  c a r e  t o  t h e  p l a i n t i f f  

t o  make a recommendation f o r  s e t t l e m e n t  w i t h  a l l  due prompt i tude  

and wi thou t  unreasonable  d e l a y ,  and a du ty  t o  be  d e l i g e n t  and f a i r  

i n  performing h i s  f u n c t i o n s .  

M r .  Gordon Robinson, Learned Counsel f o r  t h e  second de fendan t  

submi t ted  t h a t  Graham M i l l e r  was c o n t r a c t e d  by W e s t  I n d i e s  A l l i a n c e  

t o  ove r see  t h e  p r e s e n t a t i o n  o f  t h e  v a r i o u s  i n s u r a n c e  claims by t h e  

p l a i n t i f f  i n  c i rcumstances  where Graham ~ i l l e r  was under  a  du ty  t o  

t h e  i n s u r e r  t o  e x e r c i s e  c a r e  and s k i l l  i n  a d j u s t i n g  t h e  claim. 

Graham ~ i l l e r  would b e  l i a b l e  t o  W . I . A .  i f  W.I .A.  was sued by t h e  

i n s u r e d  f o r  economic l o s s  s u f f e r e d  by t h e  i n s u r e d  as a r e s u l t  o f  

Graham Mil ler 's  negl igence.  There  i s  no d i r e c t  c o n t r a c t u a l  r e l a t i o n -  

s h i p  between Graham M i l l e r  and t h e  p l a i n t i f f s  nor  any assumption by 

Graham M i l l e r  o f  any d i r e c t  r e s p o n s i b i l i t y  t o  indemnify t h e  p l a i n t i f f s  

under t h e  p o l i c y  c o n t r a c t .  

I n  my view t h e  Cour t s  have always been r e l u c t a n t  t o  impose 

a du ty  o f  c a r e  i n  T o r t s  when t h e r e  i s  an  a v a i l a b l e  c o n t r a c t u a l  

remedy, whether a g a i n s t  t h e  p a r t y  upon whom t h e  t o r t i o u s  du ty  i s  



sought  t o  be imposed or some o t h e r  c l o s e l y  connected pa r ty .  

0 See P a c i f i c  Assoc ia tes  Inc.  and Another v .  Banter and Others  (1989) 

2 ALL E.R.  159 (C .A. )  

The p l a i n t i f f s  c la im i n  negl igence has  t h e r e f o r e  f a i l e d .  

Conclusion 

I. S u i t  N o .  1 

Although I have r e f e r r e d  t o  p a r t s  only of  t h e  evidence p laced  

be fo re  m e ,  I have reminded myself of a l l  t h e  evidence and on t h a t  

0 evidence I a m  not  persuaded t h a t  t h e r e  a r e  any grounds f o r  concluding 

on t h e  s t anda rd  r equ i red  t h a t  t h e  defendants '  a l l e g a t i o n s  of f raud  

i n  a d d i t i o n  t o  t h e  o t h e r  m a t t e r s  have been proved. 

I t  fo l lows  t h e r e f o r e  t h a t  t h e r e  w i l l  be judgment f o r  t h e  

P l a i n t i f f  a g a i n s t  bo th  Defendants a s  under: 

1. Damage t o  Building: J$1,735,767.00 

2. II Machinery US$413171.00 

3. I1 
" Stock US$8230.00 

4 .  Less sum pa id  t o  Tra fa lga r  Development Bank J$1,805,000 

5.  I 1  I1  " " C . I . B . C .  Jamaica Limited J$1,305,000 

J$1,485,000 

6. Loss of  P r o f i t  Pol icy:  Gross P r o f i t  ( J$13,000,000 
( 

Auditors  Fee I 60r000 

I make an award of  i n t e r e s t  a t  t h e  rate  of 30% on t h e  ba lance  from 

t h e  d a t e  of  w r i t  on 28/6/94 t o  d a t e  of  judgment. I n  my view t h i s  

award o f  i n t e r e s t  should s a t i s f y  t h e  c la im f o r  economic l o s s .  See 

B r i t i s h  Caribbean Insurance Company Limited v. Delber t  p e r r i e r  sCCA 

C-? 114/94 (20/5/96) and Brandmaster Limited v.  Bank of Nova S c o t i a  ( J A )  

Limited SCCA 66/95. 

Costs awarded t o  p l a i n t i f f  a g a i n s t  bo th  defendants  t o  be taxed ,  i f  

no t  agreed ,  



11. SuitNo.2 

The second Suit seeks to recover the interim payments by 

First Defendant to the Morgagees. 

In view of my decision in relation to the first suit I 

dismiss the second suit and give judgment for the Defendants with 

costs to be taxed if not agreed. 

~t only remains for me to thank Counsel on both sides for 

the assistance which was given to the Court. 


