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PITTER J ,  

The p l a i n t i f f  and t h e  d e f e n d a n t  w e r e  m a r r i e d  on t h e  7 t h  

Oc tober  1947 and t h e  m a r r i a g e  produced t h r e e  c h i l d r e n .  A t  t h e  t i m e  

C/ o f  t h e  m a r r i a g e  t h e  p l a i n t i f f  a n  a c c o u n t i n g  c l e r k  was 21 y e a r s  o f  

age  and t h e  d e f e n d a n t  a  t r a i n e e  j o u r n a l i s t  24 y e a r s  o f  age .  They 

l i v e d  i n  r e n t e d  p r e m i s e s .  T h e d e f e n d a n t  bought  p remises  a t  89 

Chisholm Avenue which t h e y  occup ied  a s  t h e  m a t r i m o n i a l  home. I n  

J u l y  1961 t h e  d e f e n d a n t  l e f t  t h e  m a t r i m o n i a l  home and e s t a b l i s h e d  

a  common law r e l a t i o n s h i p  w i t h  a n o t h e r  woman w i t h  whom h e  l i v e d  

and who b o r e  him a  c h i l d  t o  t h e  p l a i n t i f f ' s  knowledge. 

H e  h a s  n o t  r e t u r n e d  t o  t h e  m a t r i m o n i a l  home nor  h a s  h e  resumed 

c o h a b i t a t i o n  w i t h  t h e  p l a i n t i f f  s i n c e  t h e n .  

I n  1965 h e  purchased  p r e m i s e s  No.34 Glendon c i rc le ,  t h e r e a f t e r  i n  

1967 he  purchased  p r e m i s e s  Rosemount D r i v e ,  S tony   ill and Leas 



F l a t ,  Red H i l l s ,  S t .  Andrew i n . 4 9 7 8 .  : ~ ~ h e i d e f e n d ~ n t ~ , . , ~ l ~ ~ : ~ ~ ~ ~ ~ & ~ ~ ~ ~ ~ d ~  - 

a t  Martha Brae  i n  t h e  p a r i s h  o f  Trelawny by way o f  a d e v i s e  c o n t a i n e d  

i n  h i s  deceased  m o t h e r ' s  w i l l .  

I n  June  1986 t h e  p l a i n t i f f  by O r i g i n a t i n g  Summons 
1. - .  

b r o u g h t  an  a c t i o n  s e e k i n g  t h e  f o l l o w i n g  o r d e r s : -  

1. T h a t  it b e  d e c l a r e d  t h a t  t h e  p l a i n t i f f  and t h e  d e f e n d a n t  

a r e  j o i n t  owners and e n t i t l e d  t o  a  h a l f  s h a r e  i n  t h e  f o l l o w i n g  

p r o p e r t i e s  a t : -  

( a )  89 Chisholm Avenue, Kings ton 13 ,  S t .  Andrew 

( b )  34 Glendon C i r c l e ,  Kings ton 6 ,  S t .  Andrew - 
- 

( c )  Rosemont D r i v e ,  S tony H i l l ,  S t .  Andrew 

( d )  Leas  F l a t ,  Red H i l l s ,  S t .  Andrew 

(e )  Mar tha  Brae i n  t h e  p a r i s h  o f  Trelawny 

2 .  T h a t  it b e  d e c l a r e d  t h a t  t h e  p l a i n t i f f  i s  e n t i t l e d  t o  

a  h a l f  i n t e r e s t  i n  t h e  f o l l o w i n g  p e r s o n a l  p r o p e r t y  h e l d  by t h e  

d e f e n d a n t  i n t e r e s t  f o r  h e r  and h i m s e l f :  

( a )  S h a r e s  i n  L i f e  o f  Jamaica  

( b )  Account  a t  C .  I .  B. C 

( c )  F ixed  D e p o s i t s  a t  t h e  Bank o f  Nova S c o t i a  

Jamaica  L imi ted  

( d )  Four  ( 4 )  motor  v e h i c l e s  

( e )  I n t e r n a t i o n a l  Accounts  i n  Cayman, Bahamas and 

F l o r i d a  

( f )  Income from P e n s i o n  and Golf Course  

3. T h a t  t h e  d e f e n d a n t  a c c o u n t  t o  t h e  p l a i n t i f f  f o r  income 

and expences  w i t h  r e s p e c t  t o  t h e  r e a l  p r o p e r t i e s  i n  No. 1 above 

and t h e  p e r s o n a l  p r o p e r t y  i n  No. 2 above from J u l y  1961 t o  t h e  

d a t e  o f  t h i s  o r d e r .  



4 .  The p r o p e r t i e s  a t  No. 1 above t o  be o rde red  t o  be s o l d  

and t h e  n e t  proceeds of  s a l e  be  d iv ided  e q u a l l y  between t h e  

p l a i n t i f f  and t h e  de fendan t  w i th  e i t h e r  p a r t y  having t h e  f i r s t  

o p t i o n  t o  purchase t h e  o t h e r s  s h a r e  i n  any proper ty .  

5. That  t h e  defendant  do pay t o  t h e  p l a i n t i f f  one-half  

o f  t h e  v a l u e  of  t h e  pe r sona l  p rope r ty  a s  of  t h e  d a t e  o f  t h e  

f i l i n g  and i s suance  of  t h i s  summons. 

On t h e  22nd Nay 1997 on a  summons f o r  a n c i l l a r y  r e l i e f ,  

by way of maintenance s e t t l e m e n t ,  t h e  defendant  was ordered  t o  

pay t o  t h e   lai in tiff t h e  sum of  $2M-and t o  t r a n s f e r  t h e  p rope r ty  

a t  No. 89 Chisholm Avenue t o  t h e  p l a i n t i f f .  This  has  s i n c e  been 

complied wi th ,  hence t h e  premises  89 Chisholm Avenue a r e  no 

longe r  i n  d i s p u t e .  

I t  is  t h e  p l a i n t i f f ' s  c a s e  t h a t  t h e  de fendan t  t o l d  

h e r  t h a t  he  wished h e r  t o  s t a y  a t  home and c a r e  f o r  t h e  c h i l d r e n  

and t h a t  he  d i d  n o t  want h e r  t o  work o u t s i d e  of t h e  house and t h a t  

t h e y  agreed t h a t  s h e  would t a k e  c a r e  of t h e  home and family  

acco rd ing ly ,  meanwhile he would work and maninta in  t h e  family  

and provide  f o r  i t s  economic s e c u r i t y .  That  it was t h e i r  common 

i n t e n t i o n  t h a t  t hey  would s h a r e  every th ing  e q u a l l y  d u r i n g  t h e  

mar r i age ,  anu i n  a c t i n g  upon t h a t  common i n t e n t i o n  s h e  s topped 

working and s t ayed  a t  home t o  look a f t e r  t h e  husband and c h i l d r e n  

and t h e  house-hold g e n e r a l l y  t o  g i v e  them more f i n a n c i a l  freedom 

t o  a c q u i r e  a s s e t s .  She a l s o  s a i d  t h a t  a t  t h e  t ime of purchase  of 

89 Chisholm Avenue, it was t h e  i n t e n t i o n  of t h e  de fendan t  and 



h e r s e l f  t h a t  t h i s  would b e  t h e i r  j o i n t  p r o p e r t y  and m a t r i m o n i a l  
.; 

home. She f u r t h e r  deponed t h a t  based  on t h e  common i n t e n t i o n  

between h e r s e l f  and t h e  d e f e n d a n t  from t h e  commencement o f  t h e i r  

m a r r i a g e  f o r  h e r  t o  g i v e  up h e r  emoloyment and t a k e  c a r e  o f  t h e  .. 

f a m i l y ,  s h e  had done s o  t o  h e r  own f i n a n c i a l  d e t r i m e n t .  

There  i s  no e v i d e n c e  o f  what t h e  p l a i n t i f f ' s  s a l a r y  

w a s  n o r  when s h e  s t o p p e d  working.  There  i s  a l s o  no e v i d e n c e  

whe the r  s h e  had e v e r  s o u g h t  employment d u r i n g  t h e  e x i s t e n c e  o f  

t h e  m a r r i a g e  o r  a f t e r  t h e  s e p a r a t i o n .  A s  r e g a r d s  t h e  p u r c h a s e  o f  

p r e m i s e s  89 Chisholm Avenae t h e r e  i s  no e v i d e n c e  t h a t  i t . w a s  

bought  from a f a m i l y  s a v i n g s  a t  t h e  bank. The d e f e n d a n t ' s e v i d e n c e  

which I a c c e p t  i s  t h a t  t h e r e  was never .  any f a m i l y  s a v i n g s  a s  a l l  

t h e  bank a c c o u n t s  t h a t  h e  h a s  had t h r o u g h o u t  t h e  m a r r i a g e w e r e  i n  

h i s  name a l o n e  and t h a t  t ' h a t p r o p e r t y  was bough t  by way o f  a  
I 

mortgage and p a i d  f o r  o u t  o f  h i s  own r e s o u r c e s .  No c o n t r i b u t i o n  

was made by t h e  p l a i n t i f f .  ~~ - . 

I t  i s  o f  s i g n i f i c a n c e  t h a t  p remises  No 3 4  Glendon C i r c l e  

where t h e  d e f e n d a n t  i i v e s , a n d  Leas F l a t ,  Red H i l l s , w e r e  a l l  

purchased  long  a f t e r  t h e  d e f e n d a n t  l e f t  t h e  m a t r i m o n i a l  home. I I 
f i n d  t h a t  when he  l e f t  t h e  home i n  J u l y  1961,  t h e  p a r t i e s  n e v e r  

a g a i n  l i v e d  t o g e t h e r  a s  man and w i f e .  The m a r r i a g e  had been e f f e c t i v e l y  

t e r m i n a t e d  a t  t h i s  p o i n t ,  it b e i n g  i r r e t r i e v a b l y  b roken  down. 

T h i s  was f u r t h e r  demons t ra ted  by t h e  f a c t  t h a t  h e  e s t a b l i s h e d  a 

common law r e l a t i o n s h i p  w i t h  a n o t h e r  woman w i t h  whom h e  l i v e d  and 

who b o r e  him a c h i l d .  The d e f e n d a n t  d e p o n e d . t h a t  h e  c o u l d  n o t  a t  t h a t  

t i m e  d i v o r c e  t h e  p l a i n t i f f  a s  t h e r e  w e r e - n o  p r o v i s i o n s  I 



5 

i n  t h e  Divorce Act t o  e n t e r t a i n  d i s s o l u t i o n  of marr iage on t h e  

grounds of i r r e t r i e v a b l e  breakdown. This  be ing  s o ,  can it be s a i d  

t h a t  she  would have a  b e n e f i c i a l  i n t e r e s t  i n  t h e s e  p r o p e r t i e s ?  

N r .  N i l l e ~  f o r  t h e  p l a i n i t f f  r e l i e s ,  on t h e  case  o f  

Grant v Edwards and another (19861 3WLR114 whel;e the Court  of 
.. , 

~ & e a l  he ld  t h a t  where a couple  chose t o  se t  up house t o g e t h e r  

and p rope r ty  was purchased i n  t h e  name of one of t h e  p a r t i e s  

Ci 
A 

e q u i t y  w i l l  i n f e r  a  t r u s t  i f  t h e r e  was a  common i n t e n t i o n  t h a t  

bo th  should have a  b e n e f i c i a l  i n t e r e s t  i n  t h e  p rope r ty  and t h e  

non p r o p r i e t a r y  owner had a c t e d - t o  he r  de t r imen t  upon t h a t  

i n t e n t i o n .  I t  was f u r t h e r  he ld  t h a t  

"There had t o  be conduct from which 
t h e  common i n t e n t i o n  could  be 
i n f e r e d  and conduct on t h e  p a r t  of 
t h e  non-propr ie ta ry  owner, whether 
d i r e c t l y  o r  i n d i r e c t l y  r e f e r a b l e  
t o  t h e  purchase of t h e  p rope r ty ,  
t h a t  could on ly  be expla ined  by 
r e f e r e n c e  t o  a  person a c t i n g  on 
t h e  b a s i s  of having b e n e f i c i a l  
i n t e r e s t  i n  t h e  p rope r ty .  " 

I n  t h e  i n s t a n t  c a s e  t h e r e  i s  no evidence of a  c o n t r i b u t i o n  

made by t h e  p l a i n t i f f  t o  t h e  de fendan t s '  sav ings .  The evidence i s  

t h a t  t h e  defendant  provided t h e  p l a i n t i f f  w i th  t h e  sum of  $ 1 0 0 0  

every t h r e e  months a s  maintenance,  which s a i d  sum a t  t h a t  t ime 

was s u b s t a n t i a l .  Was t h e r e  a  common i n t e n t i o n  a t  t h e  time of t h e  

a c ~ u i s i t i o n  of t h e  d i s p u t e d  p r o p e r t i e s ?  I t  could n o t  be i n f e r r e d  

r \  from t h e  conduct of t h e  defendant  whether d i r e c t l y , o r  i n d i r e c t l y  
\- 1 

t h a t  t h e r e  was t h i s  common i n t e n t i o n  r e f e r a b l e  t o  t h e  purchase of 

t h e s e  p r o p e r t i e s  t h a t  t h e  p l a i n t i f f  should acqui ' re  a  b e n e f i c i a l  



b 

I f i n d  t h a t  t h e r e  was n e v e r  a n  agreement  between t h e  p a r t i e s  t h a t  

t h e r e  was a  common i n t e n t i o n  f o r  t h e  p l a i n t i f f  t o  have  a  b e n e f i c i a l  

i n t e r e s t  i n  p r o p e r t i e s  a c q u i r e d  by t h e  d e f e n d a n t .  Even i f  t h e r e  

w e r e  any s u c h - i n t e n t i o n l  . t h i s  was ext - inguished when th?. d e f e n d a n t  l e f t  

t h e  m a t r i m o n i a l  home and n e v e r  r e t u r n e d .  H i s  i n t e n t i o n s  w e r e  

c l e a r ,  it c o u l d  n o t  t h e n  b e  i n f e r r e d  t h a t  he  i n t e n d e d  f o r  t h e  

p l a i n t i f f  t o  have a  b e n e f i c i a l  i n t e r e s t  i n  t h e s e  p r o p e r t i e s .  

M r .  M i l l e r  f u r t h e r  submi t s  t h a t  t h e  p r i n c i p l e  u n d e r l y i n g  

t h e  law o f  c o n s t r u c t i v e  t r u s t  i s  a  remedy f o r  u f i j u s t  en r i chment  

and  he  u r g e s  t h e  c o u r t  t o  u s e  t h e  e q u i t a b l e  d o c t r i n e  o f  u n j u s t  
-- - - 

e n r i c h m e n t  t o  remedy t h e  s i t u a t i o n  i n  t h e  i s n t a n t  c a s e .  H e  

r e l i e s  on t h e  case of Pawluckv ~au&ik 41990). col lowed by 

P S t c  v Belbow (1993) lOlDLR (4th). I n  t h e  l a t t e r  c a s e  it was 

h e l d  t h a t  t h e  c o n s t u c t i v e  t r u s t  was a n  a p p r o p r i a t e  renedy f o r  t h e  

u n j u s t  en r i chment .  I n  a  f a m i l y  r e l a t i o n s h i p  t h e  work, s e r v i c e s  

C:: and  c o n t r i b u t i o n s  p r o v i d e d  by one o f  t h e  p a r t i e s  need n o t  b e  c l e a r l y  

and d i r e c t l y  l i n k e d  w i t h  s p e c i f i c  p r o p e r t y  i n  o r d e r  f o r  a c o n s t r u c t i v e  

t r u s t  t o  b e  imposed. A s  l ong  a s  t h e r e  was no compensat ion  p a i d  

f o r  t h e  work and s e r v i c e s  p rov ided  by one p a r t y  t o  t h e  f a ~ n i l y  

r e l a t i o n s h i p ,  t h e n  it can  be  i n f e r r e d  t h a t  t h e s e  p r o v i s i o n  

p e r m i t t e d  t h e  o t h e r  p a r t y  t o  a c q u i r e  l a n d s  o r  t o  improve them. 

These  a r e  d e c i s i o n s  o f  t h e  Canadian C o u r t s  which a r e  governed 

by l e g i s l a t i o n .  

<> The E n g l i s h  Law t o  which we a r e  c l o s e l y  a l i g n e d  .does 

n o t  r e c o g n i s e  t h e  d o c t r i n e  o f  u n j u s t  en r i chment .  I n  P e t t i t t  

i 1 9 6 9 )  2AER 3 9 0 ,  Lord Reid  i n  h i s  judgment s a i d  t h i s .  



'Some r e f e r e n c e  was made t o  
t h e  d o c t r i n e  o f  u n j u s t  
en r i chment .  I d o  n o t  t h i n k  

i t h a t  t h a t  h e l p s .  The t e r m  
h a s  been a p p l i e d  t o  c a s e s  
where a  p e r s o n  who h a s  p a i d  
money s u e s  f o r  i t s  r e t u r n .  
But  t h e r e  d o e s  n o t  a p p e a r  t o  
b e  any E n g l i s h  c a s e  o f  t h e  
d o c t r i n e  b e i n g  a p p l i e d  where 
one  p e r s o n  h a s  improved t h e  

- p r o p e r t y  o f  a n o t h e r .  And i n  
any c a s e  it would o n l y  r e s u l t  
i n  a  money c l a i m  whereas  what  
a  spouse  who makes a n  
improvement i s  s e e k i n g  i s  
g e n e r a l l y  a  b e n e f i c i a l  i n t e r e s t  
i n  t h e  p r o p e r t y  which h a s  been  
improved."  

I n  t h e  c a s e  o f  Orkapo v Manson Investment Limited 

(1978) AC 95 a t  page 104 Lord Diplock s a i d  " t h e r e  i s  no/ g e n e r a l  
! 

d o c t r i n e  of  u n j u s t  e n r i c h m e n t  r e c o g n i s e d  i n  E n g l i s h   ad." 
I 

On t h i s  l imb of  M r .  Mi l l e r ' s  submiss ion ,  h e  f a i l s .  

I n  o r d e r  t o  d e t e r m i n e  t h e r e f o r e  whether  t h e  p l a i n t i f f  -.I 

h a s  any b e n e f i c i a l  i n t e r e s t  i n  t h e  p r o p e r t i e s  a c q u i r e d  a f t e r  t h e  

b r e a k  up of  t h e  m a r r i a g e  i n  1961,  t h e r e  must  b e  some e v i d e n c e  o f  

t h e i r  common i n t e n t i o n  a t  t h a t  t ime .  

I f i n d  t h a t  t h e r e  i s  no such e v i d e n c e .  N e i t h e r  i s  

t h e r e  any subsequen t  a c t  o f  t h e  p l a i n t i f f  o r  t h e  d e f e n d a n t  which 

would e n a b l e  t h e  p l a i n t i f f  t o  a c q u i r e  an  i n t e r e s t .  No such 

i n t e n t i o n  o r  s u b s e q u e n t  a c t  h a s  been adduced i n  e v i d e n c e .  

A s  r e g a r d s  t h e  c l a i m  i n  r e s p e c t  o f  p e r s o n a l  p r o p e r t y  

t h e r e  i s  no proof by way o f  e v i d e n c e  a s  t o  t h e  e x t e n t  and number 

o f  s h a r e s  t h e  d e f e n d a n t  h a s  i n  L i f e  of  J a m a i c a ,  and i f  s o  how 

many. There  i s  no e v i d e n c e  o f  any a c c o u n t  a t  C . I . B . C . ,  any 

f i x e d  d e p o s i t s  a t  t h e  Bank o f  Nova S c o t i a  Jamaica  L t d . ,  any 

i n t e r n a t i o n a l  a c c o u n t s  i n  Cayman, Bahamas and ~ l o r i d a  and 



anyincome from pens ion  and g o l f  c o u r s e .  The d e f 9 n d a n t  h a s  den i ed  

t h e s e  s a v e  t o  s a y  he-ha3 a few s n a r e s  i n  L i f e - o f  Jamaica. 

The claim under  t h i s  head ing  f a i l s .  

A claim w a s . a l s o  made on t h e - p e n s i o n  o f  t h e  d e f e n d a n t  

which t h e  p l a i n t i f f  s a y s  i s  $387,000 p e r  month. I n  h i s  r e s p o n s e  

t h e  de f endan t  a s s e r t s  t h a t  h i s  monthly pens ion  i s  $90,210.44 

which h a s  n o t  been r e b u t t e d ,  and which I a c c e p t .  I n  any e v e n t  

t h e  pens ion  came i n t o  be ing  y e a r s  a f t e r  t h e  s e p a r a t i o n  and t h e  

p l a i n t i f f  would n o t  be  e n t i t l e d  t o  a b e n e f i c i a l  i n t e r e s t .  

- -. 
- A s  r e g a r d s  t h e  claim on t h e  motor v e h i c l e s  t h e  d e f e n d a n t  - - 

a s s e r t s  t h a t  h e  h a s  t h r e e  and a l l  t h e s e  were a c q u i r e d  many y e a r s  a f t e r  I 
 he s e p a r a t i o n .  Again I h o l d  t h a t  t h e  p l a i n t i f f  would n o t  b e  

e n t i t l e d  t o  a  b e n e f i c i a l  i n t e r e s t  i n  a l l  of  them. 

I uphold t h e  submiss ions  of  c o u n s e l  f o r t h e  d e f e n d a n t  

and r e j e c t  t h o s e  o f  counse l  o f  t h e  p l a i n t i f f .  

T h e  summons i s  d i smi s sed  w i t h  c o s t s  t o  t h e  d e f e n d a n t  

t o  be  ag reed  o r  t a x e d .  


