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2ND DEFENDANT’S SUBMISSIONS
' SUIT NO. C.L. R 112 OF 1998
_IN THE st ME COURT OF JUDICATURE OF JAMAICA
IN comI AW

 BETWEE - SHEILA ROSE-GREEN ~ PLAINTIFF
"AND | PATRICK ROSE-GREEN 1ST DEFENDANT
CAND | ~© BANK OF NOVA SCOTIA |

S R JAMAICALIMITED ' 2ND DEFENDANT
.

Theré is no cause of action against the 2" Defendant;

The action is frivolous & vexatious and‘an abuse of the process of the

_'*;gourt;‘ahd ) :
: |
g . . |
.+ Jtis neither just nor convenient that the injunction be granted. |

‘ Sin{plyfﬁut, there is no triable issue as between thé plaintiff and the 2“;"
Defendant.

~ There is no tlii;‘g":ble?is"sUé
2. The;:PIaii",‘rl)tiff in ‘he‘r‘;Statement of Claim puts the following forward as triable

issues in'law:

a.’ Allégéd fund:\ue influence to which she was subjected by her husband, the |
1 e 1"‘t D_eféndant;

T

: N@pn eét facfum re the mortgages on the ground that the 1% Defendant, her

o el

husband caused her to sign many of the documents in blank.

efendant submits that even if Mrs. Rose-Green'sg.lcceeds in

i ff»’..-'ing acfualiundue influence by Mr. Rose-Green, the Bank of Nova Scotia



‘ ‘ |
be affected by such undue influence unless Mr. Rose-Green was, in a

i |
.
¥,

] Gre<=

- of tl* due lntluence See CIBC Mortgages plc v Pitt, a decision of the

Lords reported at’ (1993) 4 All ER 433, per Browne-WtIkxnson LJ at

Iette\r d-e, where he says:

pply/'ng the decision of this House in O’'Brien, Mrs. Pitt

S established actual undue influence by Mr Pitt. The:

Q{aintifff[the builkding society] will not however be affected by
ch undue influence unless Mr. Pitt was, in a real sense,

aotmg as agent of the plaintiff in procunng Mrs. Pitt's

agreement or the plalntlff had actual or constructlve

" ’ notlce of the undue influence.” [my emphasis]

4. | As tegards the 2m Defendant it is not pIeaded in the Statement of Claim:
_ a That the loan transactions were to the. mann‘est disadvantage of Mrs.
: MRose Green ‘
b. ’ ‘;That Mr‘. Rose-Green inexerting his unoue influence on Mrs. R‘ose—Green

Twas actlng ’as agent for the Bank of Nova Scotia; or '

‘ Thel':Stjatement ‘of‘,CIaim is completely devoid of any claim or cause of%action |
whate\éer against the Bank of Nova Scotia.

‘ , P A
A ’\ . ‘A‘n .
Q") A N

IEEN Itis: mstructlve that in CIBC Mortgages plc v Pitt, Browne-W||k|nson LJ (who

dellvered the deC|S|on of the House of Lords in the case of Barclays Banlg)lc v

Brlen [1993] 4 AII ER 417 earlier that same day) at p. 441 letter g-| says

b ﬁf third pan‘/es were to be fixed with construct/ve not/ce of

c ! |
s 'That the Bank of Nava-8cotia was under a dut sure that Mrs. Rose-!
5 A obtained indepen gal advice. |

!

real 1s nse, actlng as agent of the Bank of Nova Scotia in procuring Mrs Rose- .

agreemeht or the Bank of Nova Scotia had actual or constructive notice:




sband ahd a wife, such traneactions would become
most {mbossible. On every purchase of a heme in joint
mes, jthe; building society or hank financing the purchase
uld héve to insist on meeting the wife sepa!rate/y from her
sbend, e‘dvise heh as to the nature of the trensaotioh and

commehdher to take legal advice separate from that of

r hd:s‘ba‘n{d. If thattwere not done, the financial institution

fe to evotd her liabilities under the mortgage on the
i ! i '

: ounds of undue influence or misrepresentation. To
i"f‘, ‘

‘ establ/sh the law in that sense would not benefit the average %

{ ?marr/ed cohp/e and Wou/d discourage financial institutions

6. TheZ“ﬁﬁgDefendant submits, therefore, that even if Mrs. Rose-Green wére able to§
| estéblié’h that she was unduly influenced by her husband and had pleaded the
facts sét out in? paragraph 4 above (which she has not), the bahk would be :

uneffe‘cted because, in the circumstances on this case, it is clear beyond doubt -

| thét the Bank WOuId not be fixed with constructive notice of the undue influence. |

~

' The circumstances referred to are the circumstances where (as in this case) the
‘ e L

Ioeh is extended ‘t‘o the husband and wife jointly. O’Brien only applies to raise a

| presumptlon of the bank having constructive notice the husband’s undue

( ~~~~~ ) ‘ mfluence where the wife is in t he position of being a surety only for a loan made

. a

only to5the husband See CIBC MortqaquIc v Pitt at page 440 Ietter d-e and

" at pag,,,,,.441 Ietter ] where Browne-Wilkinson, LJ says:
, J‘I .

[

fii%What d/st/ngwshes the case of the /omt advance [as in Pift]

o ‘gzpeen exemsed but also the /ncreased risk of it having in fact

. i

een exer( lsed because, at !east on its face, the guarantee

oUldhave fo run the risk of a subsequent attempt b y the 3 o

Sy



10,

!

a wife of her husband’s debts is not for her financial |

i nefit. ‘

n the other hand, a loan is made to the husband and wife jointly, there

is for saying that the loan is not to the finanoial benefit of the' wife. In
" t

rds, there is no basrs for the wife to assert that the transaotlon was
y dlsadvantageous to her. Henoe at page 438 Ietters b-c of CIBC

es plc v Pltt Browne-erkmson LJ said:

the present case the Court of Appea/ as they were

und to, app//ed the law laid down in Natronal

Westminster Bank plc v Morgan [1985] 1 All ER 821 ... as

interpreted by the Court of Appeal in Bank of Credit and
i S bommerce International SA v AbOOdJ (1988) [1992] 4 Al/
l;:_ ‘1;>€$R=955: a claim to set aside a transaction on the grounds of

g

L "t’lndue influence whether presumed (Morgan) or actual | g

f  ’;_( boodz) cannotsucceed [my emphaSIS] unless the

c/a/mant proves that the /mpugned transaction was

man/fest/y dlsadvantageous to h/m

And .th re is no manifest d|sadvantage where the oIaimant is one of the persons

to rwhom the Ioan was made See The Modern Contract of Guarantee by Dr.

James O Donovan & Dr. John Phillips at page 202.

»S i
’ ;

<
4

r'. 5

The 2nd Defendant submits that once it is shown that there was a Ioan to Mrs.

Rose Green dlreotly then, even if there was an allegatron (whuaa:tsheaeasnt) that

the Bank had notloe aotuaI or constructive, of the undue influence, the authonty

; whlfoh ygould be reIevyant would be Pitt and not O’Brien.




-3, 1“996_ - page 11‘ of the Bundle .-

t“ended;by the o Defendant for which the land at Unity Hall subject of the
“'es w;;‘s surety. See exhibit “DWQ 1" to the affidavit of Donovan Quarrie
o on December 4, 1998 This exhibit makes |t clear that the money |
2d from the bank was borrowed by both Mr. & Mrs. Rose- Green on the

I

‘of the land at Unlty Hall (their resrdenoe) for the purpose of home

’ment and‘repairs to their said residence (and not in respeot of her

‘ s busrness as is alleged in paragraphs 6 & 8 of her affidavit sworn on

l

2, 1998 at page 5 of the bundle) The loan to the oouplejomtly in

i
|

August 993 relates to mortgage no. 780241 endorsed on the title on

Septern er 9 1993 page 11 of Bundle) .- The loan to Mr. Rose-Green alone of

| $750 000 in. Septe‘mber 1994 (Exhibit “DWQ 2") was for the purpose of settling

mdebtedness already incurred (by them jointly) for home rmprovement It

obvrously relates to mortgage no. 836428 endorsed on the title on November 3,

1994 ;‘page 11 of the Bundle. Subsequent to the loan to'Mr. Rose- Green alone

both Mr & Mrs Rose Green jointly applled to the Bank for credit on September

l.

12, 1995 in the pnnorpal amount of 2.2 million dollars on the seourlty of the land
‘ l .

at Unlty Hall the purpose of the loan being “Relmbursement for Home Repairs” -

See the ‘Appllcatron for Credlt and the. Promrssory Note -the first two

l
}

_ documents exhlblted as “DWQ 1" to the sald affi davlt of Donovan Quarrie and

‘; mortgage no 910231 for 2. 2 million dollars endorsed on the title on September |

|
N

l

| Agalnst thls background it is impossible for Mrs. Rose-Green to contend that she

- was: not a dlrect beneflorary of all the loans made (including the one to her

| husban;{‘ alone Wh\lCh was made for the purpose of settling debts for home




12..
o

| ‘ : the transactlon‘unfalr to the wife [my emphasis]. The t
bank was,: therefore under no duty to ensure that she had
| mdependent legal adwce f
i % ' \ '1

A .
| | ‘ b 3 |

| 13. As stated be_fore,‘ there is | , not even an allegation-in the Statement of

; . is clalm ing that nt IS not hrs/her deed as, for mstance where a blind person

lntends to srgn one type of document and is duped because of the dlsablhty and

through no fault of his/her own into S|gn|ng a document of an altogether dlfferent

5., The plea can only
~ be available to anyone who was content to sign without taking the trouble to try -
r i "'mut at leastthe general effect of the document. In general, a person
r ' , ’ !
; Iisown‘;a document on the basis that she signed it in reliance on
| ‘ | | '

someofie she trusted.



18

17,

18,

‘l do not say that the remedy can never be aVa/Iable to a
nan of full capacity. But that could only be 1n very

except/ona/ C/rcumstances An general I do not think that he

!

can be heard to say. that he szgned in rehance on someone

[ Vo
R A

he trusted .The plea cannot be ava//ab/e to anyone who
" .
Was content to sign W/thout tak/ng the trcub/e to f/nd out at

e /east the general effect of the document Many people do

" frequent/y Slgn documents put before them for signature by

g

the/r so//CItor or other trusted adV/sors W/thout mak/ng any

enqu1ry as to the/r purpose or effect Further the plea

- cannot be ava//ab/e to a person Whose m/ take was rea//y a

m/stake as ’to the Iega/ effect of the docun)ent whether that

.X
S

g was hIS own mistake. or that of his adwsor That has always

i been the /aw and in th/s branch of the /aW at least | see no

T j’;rgjeason for;any change.”




‘- e 5.a’s being his document, he cannot go back on it, and say it was a

' R o ’ - ? ‘ ) b
\ - decisjons which affected us.”- She also says at paragraph 12 (iv) of the said

. <1I
gl

|

‘ i)

i . ' ‘ \
19, - So rather than showrng that she took care, Mrs Rose Green s own evrdence

o shows an absence of care on her part. The p|ea of non est factum is, therefore !

not;availableto_her. | ‘;‘ | |

Lo cop ‘ !
i tf-‘ ‘ | B '

' 20. As Pearson LJ Sald at page 977 letter h - 978 letter c:

‘“l must however deal speo/f/qully W/th the broad pr/no/ple

" s,tpted by Lord Dennmg MR as his conclusron from his

B r i

Ly mvestrgat/on of the law. It was this:

Ly ‘Whenever a man of full age and understandmg, who can read
e and write, signs a legal document which is put before him for
- signature by which I mean a document which, it is apparent on |
L the Jace of it, is intended to have legal consequences- then, if he
‘ does nottake the trouble to read it but signs it as it is, relying on
b the word of another as to its character or contents or effect, he
R cannot be lzeard to say:that it is not his document. By his |
| ‘ ; ‘conduct in srgnmg it he has represented, to all those into whose !
| - ; ‘ hands it may come, that it is his document and once they act on it 1

nullzty from the begmmng ¥
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22,
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: 24,

; In the premlses the 2nd Defendant prays for an order dismissing the summons for

an lnterlooutory mjuno’uon and for an order (erther under the court’s inherent

| 1

3 Jurlsdlctron or under under section 238 of the Civil Procedure Code) strlkmg out .
-&

5 the achon as agamst the 2"d Defendant for drsclosrng no cause’ of actlon and/or

i

for bemg fnvolous and vexatrous and/or an abuse ofthe power of the court as

‘ prayed orin |ts summons. ‘ ; ,




