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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA ac;;lt&-i;L 

. - .  . 
JA W,UJCtn 

I N  COMMON LAW 

SUIT NO. C.L. 5083/88 

BETWEEN WILLIAM SPENCER 
JENNIFER SPENCER 

A N D  CECIL SAMUJ3L FORBES 

A N D  FARM LOTS DEVELOPMENT 
COMPANY LIMITED 

PLAINTIFFS 

1st DEFENDANT 

2nd DEFENDANT 

A r t h u r  W i l l i a m s  and M s .  Deborah Newland 
for P l a i n t i f f s .  

k r n a r d  M a r s h a l l  for Defendants .  

H e a r d :  J u l y  1 8  and  1 9 ,  N o v e m b e r  13,14,15 
and 20,  1995 and  8 t h  May, 1998,  

CHESTER ORR, J . 
JUDGMENT 

I n  t h i s  a c t i o n  t h e  p l a i n t i f f s  claim S p e c i f i c  Performance  

of  a n  agreement  f o r  t h e  sa le  t o  t h e  p l a i n t i f f s  o f  c e r t a i n  

l a n d s  known as Lot  11 s i t u a t e d  a t  Rhymesbury i n  t h e  p a r i s h  

o f  Clarendon apd r e g i s t e r e d  a t  Volume 1146 F o l i o  946 o f  t h e  

R e g i s t e r  Book o f  T i t l e s .  

a .  The p l a i n t i f f s  a l s o  claim D e l i v e r y  o f  

t h e  D u p l i c a t e  C e r t i f i c a t e  o f  T i t l e .  

b. I n  t h e  a l t e r n a t i v e  a n  Order  t h a t  t h e  

R e g i s t e r  o f  T i t l e s  c a n c e l  t h e  

C e r t i f i c a t e  o f  T i t l e  and i s s u e  a  new 

c e r t i f i c a t e  i n  t h e  names o f  t h e  

p l a i n t i f f s .  



I n  t h e i r  Defence t h e  de fendan t s  ave r :  

(1) That t h e  Agreement had been 

c a n c e l l e d  by t h e  mutual consen t  of 

t h e  p l a i n t i f f s  and t h e  de fendan t s  

and a l s o  by t h e  p l a i n t i f f s  b reach  

o f  t h e  agreement which was t h e i r  

f a i l u r e  t o  pay t h e  t h i r d  d e p o s i t  

and t h e  ba lance  of t h e  purchase 

p r i c e .  ' 

( 2 )  That t ime had been made t h e  

e s sence  by n o t i c e  f o r  t h e  

payment o f  t h e  purchase p r i c e .  

( 3 )  That  by a  mis take  known t o  t h e  

p l a i n t i f f s  b u t  n o t  r e a l i s e d  by 

t h e  defendants  t h e  T i t l e  t o  Lot  

11 was p u t  i n  t h e  names of  t h e  

p l a i n t i f f s .  

( 4 )  That  d e s p i t e  s e v e r a l  r e q u e s t s  t h e  

. p l a i n t i f f s  refused ' f rom s i g n i n g  

t h e  t r a n s f e r  f o r  t h e  s a i d  l o t  t o  

i t s  owner - d e s p i t e  having agreed  

s o  t o  do. 

( 5 )  Relying on t h i s  promise t h e  

defendants  had l e a s e d  t h e  l o t  

f o r  a  t e r m  of  15 y e a r s  t o  a  

t e n a n t  who took posses s ion  and 

improved t h e  land.  



The de fendan t s  a l s o  a v e r r e d  

neg l igence  and f r a u d  by t h e  p l a i n t i f f s  

i n  execu t ing  a  t r a n s f e r  o f  t h e  e s t a t e  

i n  t h e  l and  and counter-c la imed f o r  an  

o r d e r  f o r  reconveyance o f  t h e  t i t l e  

f o r  l o t  11 t o  t h e  f i rs t -named de fendan t  

and a  D e c l a r a t i o n  t h a t  t h e  Agreement 

was v a l i d l y  c a n c e l l e d .  

PLAINTIFFS'CASE 

The p l a i n t i f f s  a r e  husband and wi fe .  The f i r s t -named  

de fendan t  i s  t h e  r e g i s t e r e d  owner o f  l and  s i t u a t e d  a t  Rhymesbury, 

Osbourne S t o r e  i n  t h e  p a r i s h  o f  Clarendon,  which l a n d  was 

be ing  subd iv ided  by t h e  second-named defendan t .  

On o r  abou t  t h e  25 th  A p r i l  1974, t h e  second-named 

C de fendan t  a c t i n g  a s  t h e  a g e n t  f o r  t h e  f i rs t -named de fendan t ,  

e n t e r e d  i n t o  an  agreement w i t h  t h e  second-named p l a i n t i f f ,  

h e r e a f t e r  r e f e r r e d  t o  a s  " M r s .  Spencer" ,  t o  s e l l  h e r  a  

p o r t i o n  o f  t h e  l and  known a s  Lot  11. The Agreement was 

s i gned  f o r  a n d  on beha l f  o f  t h e  second-named de fendan t  by 

. ' Attorney-at- law S y l v e s t e r  C. Morr is  who was a l s o  t h e  

Attorney-at- law having c a r r i a g e  o f  t h e  s a l e .  

A copy of  t h e  Agreement was e x h i b i t e d  - see E x h i b i t  

1(1).  I t  i s  n o t  s i gned  by M r s ,  Spencer b u t  she  s t a t e d  t h a t  

s h e  had s i g n e d  t h e  o r i g i n a l .  The purchase  p r i c e  o f  t h e  l o t  

was $8,000.00 a n d .  t h e  t e r m s  o f  payment w e r e  a s  f o l l ows :  



1. $1.000.00 down payment on signing of 

the contract. 

2. $1,000.00 three months after date of 

signing of contract. 

3. $1,000.00 six months after signing of 

contract. 

4. $5,000.00 when the Title is ready. 

Completion - within Eighteen months 
or earlier. 

Mrs. Spencer made payments as follows: 
- 

$1,000.00 on signing of the contract. 

$2,000.00 on 9th July, 1974 

$1,000.00 on 23rd April, 1976. 

On 23rd April 1976 she received a Statement of Account 

and a letter of possession (undated) - Exhibit 1, (2) - (6). 
She entered into possession and cultivated the lands with 

canes. 

In 1976 .the second-named plaintiff entered into an 

agreement to purchase lot no. 9 on the said subdivision. 

This agreement was not produced. The purchase price was 

$8,000.00. Payments were made to a total of $6,000.00. 

In 1978 the second-named plaintiff William Spencer who 

then resided in the United States of America requested thak 

the Title of Lot 9 be issued in the names of both plaintiffs 

as joint-tenants - see letter Exhibit 1 (15). 



5. 

I n  1 9 7 8  t h e  p l a i n t i f f s  dec ided  t o  b u i l d  a  house on Lo t  

9. M r s  Spencer a p p l i e d  t o  t h e  Jamaica  Development Bank f o r  

a  l o a n  o f  $2,000.00. The bank r e q u e s t e d  a  le t ter  o f  u n d e r t a k i n g  

pending t r a n s f e r  o f  t h e  T i t l e .  She c o n s u l t e d  M r .  Mor r i s  who 

t o l d  h e r  t h e  T i t l e  was ready .  There  was a  b a l a n c e  o f  $2,000.00 

o u t s t a n d i n g  on Lot  9. Mr.Morr is  gave h e r  pe rmi s s ion  t o  

t r a n s f e r  t h e  sum o f  $2,000.00 from t h e  amount p a i d  on Lo t  

11 t o  complete  payment on Lo t  9. There was t h e n  a n  amount (' 
'-A o f  $6,000.00 p a i d  on L o t  11. There  was cor respondence  between 

M r .  Mor r i s  and t h e  Bank,which s e n t  him t h e  sum of  $2,000.00 

see E x h i b i t  1 ( 2 )  aiid ( 8 ) .  By e r r o r  M r .  Mor r i s  s e n t  t h e '  

T r a n s f e r  o f  T o t  11 t o  t h e  p l a i n t i f f s  i n s t e a d  o f  t h a t  f o r  

l o t  9. The p l a i n t i f f s  s i g n e d  t h e  T r a n s f e r  i n  i gno rance  o f  

t h e  e r r o r .  M r .  Mor r i s  s e n t  t h e  T i t l e  f o r  l o t  11 t o  t h e  

Bank which adv i s ed  t h e  p a r t i e s  o f  t h e  e r r o r .  

M r s .  Spencer and M r .  Mor r i s  spoke abou t  t h e  e r r o r  b u t  

he r e f u s e d  t o  send  t h e  c o r r e c t  T i t l e ,  t h e  T i t l e  f o r  l o t  9  

t o  t h e  Bank u n t i l  t h e  p l a i n t i f f s  had t r a n s f e r r e d  t h e  T i t l e  

f o r  l o t  11 t o  t h e  second-named defendan t .  . 
I n  1980 M r s .  Spencer  a p p l i e d  t o  t h e  bank, f o r  a  l o a n  

i n  r e s p e c t  o f  l o t  11. She a d v i s e d  M r .  Mor r i s  t h a t  she  had 

a p p l i e d  f o r  a  l o a n  t o  complete  t h e  payments on l o t  11. H e  

t o l d  h e r  he had changed h i s  mind abou t  s e l l i n g  l o t  11. H e  

f -  1 
L- wanted t h e  l a n d  f o r  h i s  own use .  H e  had cows i n  S t ,  Thobas 

and needed t h e  l a n d  f o r  t h e  purpose  o f  r e a r i n g  them. H e  - . 

f u r t h e r  s a i d  t h a t  t h e  l a n d s  had been s o l d  t o o  cheap ly ,  t h a t  

M r .  Forbes  t h e  f i r s t -named  de f endan t ,  had l o s t  money on t h e  



L ,! 
d e a l  and g e t t i n g  back t h e  l and  was one way o f  t r y i n g  t o  make 

good.,  She t o l d  him t h a t  t h i s  was u n e t h i c a l .  S h o r t l y  a f t e r  

s h e  t e n d e r e d  t h e  b a l a n c e  o f  t h e  purchase  p r i c e  on l o t  11 

b u t  M r .  Mor r i s  r e f u s e d  t o  a c c e p t  it. She c o n s u l t e d  h e r  A t t o r n e y s  

who wrote t o  M r .  Mor r i s  b u t  he r e f u s e d  t o  a c c e p t  t h e  ba l ance  

o f  t h e  purchase  p r i c e  f o r  l o t  11. He a l s o  r e f u s e d  t o  i s s u e  

t h e  T i t l e  f o r  l o t  9  - s e e  l e t te rs  E x h i b i t  1 ( 9 )  t o  ( 1 2 ) .  

She r e p o r t e d  t h e  matter t o  t h e  D i s c i p l i n a r y  Committee o f  

t h e  Bar and a t t e n d e d  a  h e a r i n g  i n  1982 o r  1983. A s  a  r e s u l t  

M r .  Mor r i s  s e n t  t h e  T i t l e , f o r  Lo t  9  t o  t h e  Jamaica Development 

Bank. - 

She den i ed  t h a t  she  had ag reed  t o  c a n c e l  t h e  Agreement 

f o r  s a l e  o f  l o t  11. She was ready  and w i l l i n g  t o  pay t h e  

ba l ance  o f  t h e  purchase  p r i c e .  She had neve r  r e c e i v e d  n o t i c e s  

from M r .  Mor r i s  making t i m e  o f  t h e  e s s ence  - s e e  E x h i b i t s  

18 and 19.  She had n o t  v o l u n t a r i l y  g iven  up  p o s s e s s i o n  of 

l o t  11. M r .  Morris had p u t  h i s  cows on t h e  l o t  and t h e y  

had e a t e n  t h e  canes  which she  had p l a n t e d .  

THE DEFENCE ' 

M r .  S y l v e s t e r  Morr i s ,  Attorney-At-Law t e s t i f i e d  t h a t  

he w a s  a  D i r e c t o r  o f  t h e  se'cond-named defendan t  company and 

l e g a l  a d v i s o r  t o  t h e  f i r s t  named de f endan t  who w a s  t h e  m a j o r i t y  

s h a r e h o l d e r  i n  t h e  second-named defendan t  company,and a l s o  

t h e  l e g a l  owner o f  l a n d  a t  Comfort which was be ing  sub-divided.  



7 .  

I n  1974 M r s .  Spencer e n t e r e d  i n t o  an Agreement t o  purchase  

~ o t  11 - see E x h i b i t  l (1 ) .  She d i d  n o t  s i g n  t h e  agreement 

b u t  payments towards t h e  purchase  p r i c e  w e r e  accep ted  from 

he r .  I n  1 9 7 6  t h e  f i r s t -named p l a i n t i f f  Will iam Spencer e n t e r e d  

i n t o  an Agreement t o  purchase  Lot  9. H e  r eques t ed  t h a t  t h e  

T i t l e  be i s s u e d  i n  t h e  names o f  bo th  p l a i n t i f f s  and t h a t  

t h e  T i t l e  be s e n t '  t o  t h e  Jamaica Development Bank whose name 

was subsequent ly  changed t o  t h e  A g r i c u l t u r a l  C r e d i t  Bank - 
see E x h i b i t  24. 

The p r i c e  of  each  l o t  was $8,000.00. I n  1978 t h e  ~ i t l e s  

t o  t h e  l o t s  were ready  b u t  t h e r e  was an o u t s t a n d i n g  ba lance  

on t h e  purchase  p r i c e  o f  each l o t .  Sometime d u r i n g  t h a t  

y e a r  M r s .  Spencer t o l d  him t h a t  she'lhad s t a r t & d  t o  b u i l d  a  

house on l o t  9  and had b u i l t  f i s h  ponds, H e  had v i s i t e d  

t h e  land  and had seen  t h e s e  b u i l d i n g s .  

She s t a t e d  t h a t  s h e  was unable  t o  pay f o r  bo th  l o t s .  

H e  t h r e a t e n e d  t o  c a n c e l  bo th  agreements f o r  s a l e  b u t  i n  

t e a r s  s h e  beseeched him n o t  t o  do so .  She sugges ted  t h a t  
* 

s i n c e  s h e  was unable  t o  pay f o r  bo th  l o t s  he  should  c a n c e l  

t h e  Agreement i n  r e s p e c t  o f  l o t  11 and t r a n s f e r  $2,000.00 

p a i d  on l o t  11 t o  payments on l o t  9. H e  agreed  t o  t r a n s f e r  

t h e  sum a s  r eques t ed  b u t  d i d  n o t  f o r f e i t  t h e  d e p o s i t s  on l o t  

There were v a r i o u s  c o s t s  o u t s t a n d i n g  on bo th  l o t s ,  H e  

t r a n s f e r r e d  t h e  sum o f  $2,000,00 from l o t  11 t o  l o t  9  making 

t h e  t o t a l  payments on l o t  9  $6,000,00. 



8.  

M r s .  Spencer d i d  n o t  pay any c o s t s  i n  r e s p e c t  of l o t  

9. She s a i d  she  was n e g o t i a t i n g  a  l o a n  f o r  $2,000.00 and 

r eques t ed  a  l e t t e r  o f  under tak ing  f o r  t h e  T i t l e  o f  l o t  9  t o  

p r e s e n t  t o  a  f i n a n c i a l  i n s t i t u t i o n .  She would t h e n  be a b l e  

t o  complete  t h e  payments on l o t  9. H e  complied w i t h  h e r  

r e q u e s t  and wrote  t o  t h e  Jamaica Development Bank by l e t t e r  

d a t e d  1 8 t h  September, 1978 E x h i b i t  1 ( 7 )  . 
On 2 1 s t  November 1978 he s e n t  a  n o t i c e  by p o s t  t o  

M r s .  Spencer - E x h i b i t  19 a s  fo l lows:  

Sylvester C. Morris 
LL.6. (Hons.), LL.M. (King's, London) 

(2 21st  Nov. 1078. 

To: 

. 

Deaf S i r  AMadam, 

Re: L o t  Comfort Clarendon - bought f rom Form L o t  Dev. Co. L t d .  
Sale p r i c e  $ 8 '  c lo 's ing  c o s t ,  Cons i s t i ng  o f  h a l f  

a ' ' 

' ' c o s t  'o f  Produr lhg  ' T i t l e ;  'and ' h a l f  'Trar is fer  ' c o s t  '$5QOe000 

The Registered T i t l e  i s  now avaf lab' ie,  p lease l e t  me have 
balance o f  purchase p r i c e ,  p l u s  your  c o s t  as s t a t e d  above 
w i t h i n  14 days, Time i s  t h e  essence. 

Yours f a i t h f u l l y ,  

-$-- SYLVESTE C. MORRIS 



9. 

The l e t te r  was n o t  r e t u r n e d  t o  him. 

A t r a n s f e r  w a s  p r e p a r e d  i n  h i s  o f f i c e  f o r  wha t  s h o u l d  

have  been  t h e  T i t l e  t o  L o t  9 .  The o r i g i n a l  and  d u p l i c a t e  

were  f o r w a r d e d  t o  t h e  p l a i n t i f f s  a n d  were  r e t u r n e d  d u l y  e x e c u t e d .  

The t r a n s f e r  a n d  T i t l e  were  l o d g e d  a t  t h e  T i t l e s  o f f i c e  a n d  

t h e  t i t l e  w a s  r e t u r n e d  a n d  f o r w a r d e d  t o  t h e  bank.  

The sum o f  $2,000.00 t r a n s f e r r e d  f rom l o t  11 was  u t i l i s e d  

t o  pay  f o r  t h e  costs  o f  t h e  T r a n s f e r .  I n  Sep tember  1 9 7 9  

he  r e c e i v e d  a c h e q u e  f r o m  t h e  bank  f o r  $2,000.00 t o  c o m p l e t e  

t h e  p u r c h a s e  p r i c e  o n  l o t  9 .  

H e  h a d  made t i m e  o f  t h e  e s s e n c e  s e v e r a l  t i m e s  a n d  t h e  

l a s t  o c c a s i o n  was by  l e t t e r  d a t e d  Augus t  28 ,  1979 .  E x h i b i t  

18 .  ( Shown o v e r l e a f )  . 



Mr. William F. Spencer, 
4040 Murdock Avenue, 
Bronx New York 10466, - 
U. S. A. 

- 

28th August, 1979, 

Sir, 

Re: L o t s  9 and 11 Farm Clarendon 
Purchasers  Mr & Mrs. Spencer. 

It is now one yea r  s i n c e  t h e  t i t l e  have been ready f o r  the 
above L o t s  and t h e  balance o f  t h e  pucchase p r i c e  are still  
outs tanding.  I have been very  p a t i e n t  and h e l p f u l  i n  
al lowing yourse l f  and w i f e  enough t ime t o  f i n d  t h e  balance 
of t h e  purchase p r i ce .  

To d a t e  t h e  balance of the purchase p r i c e  for both  Lots  are 
st i l l  outs tanding  i n  t h e  circumstances;  I am now g iv ing  
you 2 weeks n o t i c e  t o  pay i n t o  my office t h e  balance of t h e  
purchase p r i c e  for both lots. P lus  t h e  cost for each. 

Unless t h e  balances are paid  on or before  t h e  1 4 t h  day of 
September, 1979, t h e  c o n t r a c t  of sale w i l l  be cance l l ed  
and after costs are deducted t h e  balance w i l l  be refunded. 
TIME I S  THE ESSENCE OF THIS NOTICE. 

Yours f a i t h f u l l y ,  i:! 

SYLVESTER 'c: MORRIS 

C/C Mrs. J e n n i f e r  Spencer. 
P,O, Box 235 
May Pen 
Clarendon 



C1 
S h o r t l y  a f t e r  he  had s e n t  t h i s  l e t t e r  M r s .  Spencer  a t t e n d e d  

on him and r e q u e s t e d  t h a t  h e ' c a n c e l  t h e  Agreement i n  r e s p e c t  

o f  Lot  11 because  s h e  had been l i v i n g  i n  r e n t e d  p r e m i s e s  and 

c o u l d  n o t  a f f o r d  t o  l o s e  h e r  house  on l o t  9 .  

H e  c a n c e l l e d  t h e  agreement .  M r s .  Spencer  r e a p e d  t h e  

c a n e s  s h e  had p l a n t e d  on l o t  11 and v a c a t e d  t h e  l o t  immedia te ly  

a f t e r .  

The second named d e f e n d a n t  t o o k  p o s s e s s i o n  o f  l o t  11. 

H e ,  M r .  M o r r i s ,  t r a n s f e r r e d  some o f  h i s  cows from S t .  Thomas 

t o  l o t  11. 

The T i t l e  f o r  Lot  9 w a s  r e t u r n e d  t o  him i n  November 

1980 and he forwarded same t o  t h e  bank. By l e t t e r  d a t e d  29 

J a n u a r y  1981,  E x h i b i t  1 ( 8 ) ,  t h e  bank a d v i s e d  t h a t  h e  had s e n t  

t h e  T i t l e  f o r  l o t  11 i n s t e a d  o f  l o t  9. H e  t h e n  realised f o r  

t h e  f i rs t  t i m e  t h a t  an  e r r o r  had been made i n  h i s  o f f i c e .  

H e  a d v i s e d  M r s .  Spencer  t h a t  t h e  wrong t i t l e  had been  t r a n s f e r r e d  

and s i n c e  t h e  Agreement f o r  t h e  sa le  o f  l o t  11 had been 

c a n c e l l e d ,  s h e  s h o u l d  r e - t r a n s f e r  t h e  T i t l e  f o r  l o t  11 t o  

t h e  f i r s t - n a m e d  d e f e n d a n t .  She r e f u s e d  t o  do  s o .  H e  i n  t u r n  

r e f u s e d  t o  g i v e  h e r  t h e  ~ r a n s f e r  for  l o t  9 u n t i l  s h e  had s i g n e d  

a T r a n s f e r  f o r  l o t  11 t o  t h e  f i r s t - n a m e d  d e f e n d a n t .  W e  r e c e i v e d  

cor respondence  from t h e  p l a i n t i f f s  A t t o r n e y s .  M r .  W i l l i a m s  

<-: J 

s e n t  a cheque f o r  t h e  b a l a n c e  o f  t h e  p u r c h a s e  p r i c e  f o r  l o t  

11 which he  r e t u r n e d .  See  E x h i b i t  1 (10-12).. 

H e  r e c e i v e d  cor respondence  from t h e  B a r  C o u n c i l  and 

M r s .  Spencer  and h imse l f  a t t e n d e d  a h e a r i n g  by t h e  D i s c i p l i n a r y  



t : Committee. Without a formal  h e a r i n g  t h e  Committee s t a t e d  

t h a t  it had no power t o  o r d e r  M r s .  Spencer t o  do any th ing  

wi th  r e g a r d  t o  l o t  11. However, i n  view o f  t h e  f a c t  t h a t  

he had given an unde r t ak ing  i n  r e s p e c t  o f  t h e  T i t l e  f o r  l o t  

9 ,  t h e  Committee sugges ted  t h a t  he send t h e  T i t l e  t o  t h e  bank. 

H e  p repared  t h e  r e l e v a n t  documents, t h e  t r a n s f e r  was executed  

by t h e  p l a i n t i f f s  and he s e n t  t h e  t i t l e  f o r  l o t  9 t o  t h e  bank 

i n  1983. The p l a i n t i f f s  d i d  n o t  pay t h e  Stamp duty.  

I n  1984 o r  1985 l o t  11 was l e a s e d  by t h e  second-named 

defendant  f o r  a p e r i o d  o f  about  15  yea r s .  I t  t r a n s p i r e d  i n  

cross-examination t h a t  t h e  lessees a r e  C y r i l  Davis and h i s  

daughte r  Yvonne Davis who has  a c h i l d  f a t h e r e d  by M r .  Morr is .  

The a u t h o r i s a t i o n  by M r s .  Spencer t o  t r a n s f e r  t h e  sum 

o f  $2,000.00 from l o t  11 w a s  p u t  i n  w r i t i n g .  Th i s  w a s  n o t  

r- , produced a t  t h e  t r i a l ,  

A t r a n s f e r  f o r  l o t  9 was s e n t  t o  t h e  p l a i n t i f f s  i n  1981 

and had been r e t u r n e d  by M r s .  Spencer who s t a t e d  t h a t  t h e  

J u s t i c e  of  t h e  Peace had d i scove red  an e r r o r  i n  t h e  f o l i o  . 
number. A s  a consequence a proper  t r a n s f e r  had been prepared  

and s e n t  t o  M r s ,  Spencer ,  

The va lue  o f  l o t  11 was now $800,000.00. 

H e  mainta ined t h a t  t h e  agreement w i th  r e s p e c t  t o  l o t  

11 had been c a n c e l l e d  e i t h e r  a t  t h e  r e q u e s t  o f  M r s .  Spencer 

o r  because of  t h e  f a i l u r e  t o  pay t h e  ba lance  o f  t h e  purchase  

p r i c e ,  



L j  FINDINGS 

The f i r s t  named p l a i n t i f f  d i d  n o t  g i v e  e v i d e n c e  a t  t h e  

t r i a l .  I t  a p p e a r s  t h a t  he  s h o u l d  n o t  have been j o i n e d  a s  

a p l a i n t i f f .  H e  i s  n o t  a p a r t y  t o  t h e  agreement  i n r e s p e c t  

o f  l o t  11. H i s  name a p p e a r s  on t h e  T i t l e  t h r o u g h  a n  e r r o r .  

There  i s  no r e l i e f  a v a i l a b l e  t o  him. 

I t  i s  common ground t h a t  t h e  T i t l e  t o  l o t  11 w a s  i s s u e d  
{- \ 

i n  e r r o r .  The e r r o r  i s  twofo ld ,  f i r s t l y  i n  r e l a t i o n  t o  

t h e  d e s c r i p t i o n  of t h e  l a n d  and s e c o n d l y  i n  r e s p e c t  o f  t h e  

r e g i s t e r e d  owners t h e r e o f .  
- 

The c r i t i c a l  i s s u e  i s  whether  t h e  Agreement i n  r e s p e c t  

o f  l o t  11 w a s  s u b s i s t i n g  a t  t h e  t i m e  t h e  T i t l e  w a s  i s s u e d .  

M r s .  Spencer  s t a t e d  t h a t  s h e  n e v e r  r e c e i v e d  t h e  n o t i c e s  

making t i m e  o f  t h e  e s s e n c e  o f  t h e  c o n t r a c t .  M r .  M o r r i s  s ta tes  

c!, t h a t  s h e  acknowledged r e c e i p t  o f  them v e r b a l l y .  

The n o t i c e s  were n o t  s e n t  i n  r e g i s t e r e d  le t ters  as  r e q u i r e d  

by t h e  Jamaican B a r  A s s o c i a t i o n ' s  Genera l  C o n d i t i o n s  o f  S a l e  

p a r a g r a p h  2(3), M r .  M o r r i s  s tates  t h a t  s h e  r e q u e s t e d  t h e  

c a n c e l l a t i o n  o f  t h e  agreement .  T h i s  w a s  t h e  second  s u c h  r e q u e s t  

and u n l i k e  t h e  r e q u e s t  t o  t r a n s f e r  t h e  sum o f  $2,000.00 from 

l o t  11, w a s  n o t  c o x r k i t t e d t o  w r i t i n g .  

I do n o t  a c c e p t  h i s  e v i d e n c e  t h a t  s h e  made t h e  r e q u e s t  

i n  t h e  c i r c u m s t a n c e s  hav ing  r e g a r d  t o  t h e  d e a l i n g  w i t h  l o t  

I f i n d  t h a t  t h e  p l a i n t i f f s  d i d  n o t  a c t  f r a u d u l e n t l y  

o r  n e g l i g e n t l y  when t h e y  s i g n e d  t h e  t r a n s f e r .  Al though ' . . -  



u M r .  Spencer d i d  no t  g i v e  ev idence ,  t h e  r ea sonab le  i n f e r e n c e  

i s  t h a t  he s igned  t h e  t r a n s f e r  i n  t h e  mis taken  b e l i e f  t h a t  

it was a t r a n s f e r  f o r  l o t  9. He was n o t  a p a r t y  t o  t h e  

Agreement f o r  l o t  11 and had s p e c i f i c a l l y  r e q u e s t e d  t h a t  M r s .  

Spence r ' s  name be i nc luded  i n  t h e  T i t l e  f o r  l o t  9. 

The q u e s t i o n  remains a s  t o  whether an  Order  f o r  S p e c i f i c  

Performance should  be made. M r .  Marshal l  submi t ted  t h a t  i f  

[ \I, an o r d e r  was made, t h e  p l a i n t i f f s  should  pay t h e  d i f f e r e n c e  
\.*I 

between t h e  purchase p r i c e  and t h e  c u r r e n t  market  p r i c e .  I 

d o . n o t  agree .  The purchaser  i s  e n t i t l e d  t o  any improvement 

i n  t h e  p rope r ty  o r  any i n c r e a s e  i n  i t s  v a l u e  - see The Law 

r e l a t i n g  t o  t h e  S a l e  o f  Land Voumard - t h i r d  e d i t i o n  a t  page 

94. 

H e  a l s o  submi t ted  t h a t  t h e  p l a i n t i f f s  w e r e  n o t  e n t i t l e d  

t o  t h e  remedy because o f  de l ay  on t h e i r  p a r t .  H e  i n d i c a t e d  

a d e l a y  o f  s i x  ( 6 )  y e a r s  commencing from t h e  d a t e  o f  t h e  r e t u r n  

by M r .  Morr is  o f  a cheque f o r  t h e  ba lance  o f  t h e  purchase  

p r i c e  t o  t h e  p l a i n t i f f s '  At to rney  M r .  Will iams i n  1982, u n t i l  

t h e  f i l i n g  o f  * the  W r i t  i n  1988. 

M r .  Will iams submi t ted  t h a t  a l though  p h y s i c a l  p o s s e s s i o n  

was i n  t h e  vendor,  t h e  T i t l e  w a s  i n  t h e  name o f  t h e  p u r c h a s e r ,  

There w e r e  ongoing proceedings  and no undue de l ay .  

The T i t l e  t o  l o t  9 was d e a l t  w i th  by t h e  D i s c i p l i n a r y  

Committee of  t h e  B a r  Counci l  i n  e i t h e r  1982 o r  1983. There  

i s  no ev idence  o f  any f u r t h e r  a c t i v i t y  by t h e  p l a i n t i f f  b e f o r e  

t h e  i s s u e  o f  t h e  W r i t  i n  1988. Adopting t h e  most f a v o u r a b l e  



P . approach t h e r e  was a  d e l a y  of o v e r  f i v e  ( 5 )  y e a r s .  N o  
\- 

e x p l a n a t i o n  h a s  been advanced f o r  t h i s  d e l a y .  However, d e l a y  

i n  i t s e l f  i s  n o t  a  b a r  t o  t h e  award o f  S p e c i f i c  Performance.  

The l e a r n e d  a u t h o r s  o f  Halsburys Laws o f  England, 4th ed i t ion  

s t a t e  i n  V o l u m e  42 par, 259: 

"Delay i n  itself i s  not a bar t o  the 
award of spec i f i c  performance, the 
question is whether, i n  a l l  the 
circumstances it would be unjust to 
defendant to grant the decree," 

The de f ence  con t ends  t h a t  t h e r e  i s  a n  encumbrance on 

t h e  l o t ,  namely a  l e a s e  t o  M r .  Davis  and h i s  daugh te r .  However 

i n  l i g h t  o f  t h e  r e l a t i o n s h i p  o f  t h e  p a r t i e s  t o  M r .  Mor r i s ,  

t h e  a l t e r  ego  of t h e  d e f e n d a n t s ,  I do n o t  c o n s i d e r  t h a t  i n  

a l l  t h e  c i r cums t ances  o f  t h i s  c a s e  it would be u n j u s t  t o  t h e  

d e f e n d a n t s  t o  make t h e  o r d e r .  

There  w i l l  t h e r e f o r e  be judgment f o r  t h e  second -named 
P .- 

I '~ 
p l a i n t i f f  J e n n i f e r  Spencer  on t e  Claim and Counter-claim 

L... .' 
as fo l l ows :  

1. Order  f o r  S p e c i f i c  Performance o f  t h e  

Agreement - E x h i b i t  1 (1) on payment 

o f  a l l  o u t s t a n d i n g  b a l a n c e s  on t h e  

purchase  p r i c e  and c o s t s .  

2 .  Order  t h a t  t h e  R e g i s t r a r  o f  T i t l e s  do 

c a n c e l  t h e  D u p l i c a t e  C e r t i f i c a t e  s f  

T i t l e  r e g i s t e r e d  a t  Volume 1 1 4 8  F o l i o  

9 4 6  and i s s u e  a  new C e r t i f i c a t e  s f  

T i t l e  i n  t h e  name o f  J e n n i f e r  Spencer.  



3 .  Costs t o  t h i s  a c t i o n  t o  t h e  second 

p l a i n t i f f  J e n n i f e r  Spencer,  such c o s t s  

t o  be t axed  and i f  n o t  agreed.  

F i n a l l y  l e t  me a p l o g i s e  p ro fuse ly  f o r  t h e  d e l a y  i n  t h e  

d e l i v e r y  of  t h i s  judgment. 


