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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN THE FAMILY DIVISION |
SUIT NO. F-~1994/8.152
BETWEEN OSWALD ALBERT STEPHENSOI! | PLAINTIFF
AN D | WARCIA ELAINE STEPHENSON | DEFENDANT

Miss N. Andenson gor the Petitionenr.

Mrs. C. Bravo instructed by Playfian, Junon, Pearson and Company fon the
Respondent/Applicant.

Hearnd: Januany 9, 1997

REASONS FOR RULING

KARL HARRISON J. ‘ ‘
/ ' |
On the 12th Septemben, 1996 a Notice o4 Motion was §iled Ain the Regisiny

f o4 the Supreme Count sceking an ondento set aside Decnee Nisd and Decree Absofute
made in a husband’s petition gor dissolution of mariage. Thc‘dccnee nisd which
was ghanted on the 23xd day of Januany, 1995 Waéjpnanounccd absotute onithe 7th
day of Apnil, 1995. The ﬂcaning gon the Motion io‘Aei aside Wéb set for hearing

!

on the 9th January, 1997. ’ i

At the hearning of the Motion, Miss Anderson made a bncﬁi&@nany objection as
to the Count's junisdiction to hean the Motion. Tﬁe‘éhonx poiht was that the
respondent ought fo have proceeded by way of an appaaKjIO‘the ?ouﬂi 04 Appeal rathen
than by motion. 1 heard arguments and reserved my nu{@ng?ﬁon {hc 16th Januany -
when the objection was over-nubed. The Court decdded to hear ihc Motion but the
applicant/nespondent was unable to proceed due io cerntain diﬁﬁ@cuﬂtieb with a
particular witness. The motion was adjounﬂcd sdne dié subsequently and Leave fo
appeal ghanted neganding my nuling on the p&cﬂiminaﬁyiobjgcxioﬁ. 1 did promise to
put my reasons in wilting for overuling the preliminary objaétion 50 1 now seck
Lo fuliil that promise. ; |

Miss Anderton angued that the Court ought‘not 10 hean the Mot@on as ihe
decrnee nisi was made absolute on the 7th Apn££,11995. She pﬂ&cad great emphasdis
on the provisions of scctions 18 and 19 of the Matrimonial Causes Act ("The Act")
and the cases of Gatherer v. Gdthenen 10 JLR 187 and Logtman v. Loftman 10 JIR

170. Section 18 of the Act states as §o£Lowss
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"18 ~ Nothwithstanding anything contained in
this Act, where a decree nisdi has been made in
proceedings for a decree of dissolution of
marviage, the Court may, on the application of
a party to the muuviage at any time begfore the
decree becomes absofute, nescind if the Court
48 satisgied that the parnties have become recon-
ciled.”

Section 19 of the sald Act states as follows:

"Where a decree nisd has been made, but has not
become absolute, the Count may, on the appli-
cation of a party to the proceedings on on the
intervention of the Atfonney Genenal, if At 4is
satisgied that there has been a miscaiage of
justice by neason 0f graud, perjury, supression
o4 evidence orn 04 any othern circumstances,
neseind Lhe decnee and L4 4t thinks §4t, onden
the ne-heaning of the proceedings.”

The Motion is yet to be heand, 50 I cannot go into the menits on othemwdise
of the application. The procedure 45 what is being objected to, but in onden to
deal with the point naised, one has to Look at the grounds upon which the nespon-
dent 48 secking to set aside the decnee nisd. 1t 48 being alleged inten alia, 4in
the Notice of Motion that a matenial iuegularnity has anisen. The respondent has
deponed that she was nevern served with the husband's petition forn the dissofution
of thein mawdiage and that she had no knowledge of the existence of the petition
until aften the 4inal decree had been pronoucned.

1t was my consddened opinion theneforne, that 4in Light of the iuvegularnity
complained of, scction 1§ of the Matrnimonial Causcs Act had no relevance at alk.
Section 19 on the othen hand, deals with nescisdion of a decree for miscawiiage of
justice. The section sets out the circumsfances Lin which a parnty to the proceedings
on the Attoaney Genenal may move the cournt. 1t would secem however, that the
section envisages a situation wherne application is mede before the deeree becomes
absolute. Are there any provisions then 4n the Matrimondal Causes Rules for an
application to set asdide the decree nisd aftern 4t has become absolute? Rule 427
speaks only of a rescision unden section 19 of the Act. It provides that a party
2o proceedings who makes application for nescision under section 19 of the Act of

a decree nisi shall {ile an affidavit stating the facts and circumstances upon which
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he on she nelies. Thene is therefore, no express provision for the quesidion posed
above. 18 At the end of the matten? Was it intended in these circumsiances fon
the applicant's only necounse to be by way of an appeal? 1 think not, and T will
Iy Lo justify this approach. 0f cowrse, one must akso examine Rule 3 of the
Matrnimondal Causes Rules and see whether it can be of any help. This nule states:

“Subfect to the provisions cof these Ruies and
of any enactment, the provisdons of the code
Wikl apply Lo the proceedings unden the Act as
they apply to other proceedings in the Supreme
Count, with the necessany modijications.”

The Code neferred to above has been defined to mean the Judicature CAvii Procedune
Code as amended by subsequent enactments and Ruiles of Court.

As T have sadd befone, Miss Andenson had neferned me to the cases of Gatheren
and Logimen respectively (supra). Both are Jamaican cases heand by the Court of
Appeal in 1967. The Latter case Acem £o have been centred on the faliure of the
nespondent Lo 4ile an appearance within the prescribed time §ixed by the Regisiran
0§ the Supreme Cowrt. The petitionm was theneagten set down fon hearing. The
Leanned tilal fudge took onal evddence of the husband and witnesses, the wife not
appearning, and pronounced a deeree nisd as prayed by the husband. Subsequently,
an appearance was cntered on behalf of the wife and a notice of motion fiked to
move the cowrt to set aside the decnee nisd, and make an onden forn the ne-hearing
of the action., The motion was supporied by an affidavit which stated inter alia,
that the wige had been served with the petiltion and that it was hen desine to degend
the proceedings instituted by hern husband cnd to §ile a cross-pragern for fudiciul
separation on the ground of desention and cwelty. The order was mace accondingly.
On appeal it was held that the Learned tuial judge was wrong when he sel asdide
the deeree nisi and ondered a ne~hearnivg of the case as he had no jurisdiction on
authonity to do 50,

The case of Gatherer was referred to by Miss Anderson in onder Lo demonstnate
the procedure adopied in that case. There, the husband had obtained an ornder fo
dispense with personal seavice of the petition on Lhe nga and fon substituted
service to be egfected by pubfication in the Wew Yornk Times newspaper. The advert-
isement did not come to the attention of the wife and no appearance was entered

fon hen. The cause was set down forn hearding and undefended and a decace nisdi granted.
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That decree was subsequently made absolute. The wige Leannt Lates of the divonce
proceedings and she appiied and was subsequently grantad Leave to appeal out 04
UUme against the decree nisi and decrce absoiute. On appeal, it was held inten

alda, that the husband had {ailed o make a sufficiont on candid discloswie in his

application goi substituted serwvice. Aecondingly, the onden fon substituted senvice

was voddable and should be set aside, and as a necessary consequence, the decree
nisd and the decree absolute would also be set aside.

What Logtman's case shows 48 that the aecspondent was served but desined o
defend the action., Clearly, the Learned tiial judge had no jurisdicticn non
authonity fo set asdde the decree nisd. in the present case Lt is bedng contended
that the nespondent was never seaved with the petition. The Count of Appeal in
Gatheren's case found that had the petitioner make a sufficient on candid
disclosune, the onden fon substituted senvice simply by adventisement Lin the
parnticular newspapen woukd not have been made. 1In the cvent, the wife did not have
any knowledge of the proceedings. But, having nead this case, 1 see no statement
by the Count of Appeal that the applicant coukd not have applied to the count
betow to set asdde the decrce. The principle stated by Lond Wnight in the tHouse
0§ Londs 4in the case of Lazand Bros. § Co. v. Midland Bank Ltd. [1933] A.C. 289 at

p. 307:

"The count has discrnetion Lo set asdide an
onden made expante when the applicant has
failed to make sufficient on candid dis-
closurne.”

L6 wekl known. The case of Wiseman v. Wiseman [1953] 9.B.0. 601 (8 also authority

fon the proposition. Mns. Gatherern chose however, to proceed by way of appeak
instead nathen than §i8ing a motion in the Supreme Court.
1 have found the cascs of Joseph v. Joseph (1969) 15 W.I.R. 388 and Tam-Kai

v. Tam-Kai (1960) 2 W.I1.R. 229 most persuasive. They both deal with the setting

aside of a decree nisiiin divornce proceedings. In the gonmern case the appelloni
was unaware that decree nisi was granted and a motion was §iled o sel aside the
decnee. The Learned trial judge hekd that the proper couwnse of setting aside was
not adopted. On appeal it was helds:

I'P"

. That the High Court of Trinidad and Tobago,
by vintue of section 9(1) of the Supreme Court




of Judicature Act 1962 had inherited grom
the ceclesiastical cowrts of England the
jurnisdiction to make an onden directing
the ne-hearing of a matriimonial cause and
the thial judge was wrong 1o nefuse the
onden.

2. That the application to set aside may
be made by a panty to the suit and the pro-
cedure by motion was the cornect procedure
Zo be followed 4in the absence of specific
provision Ln the Divornee and Matrimonial
Causes Rules 1932.7

In the Tam-Kai's case the husband had obtained a decree nisd which was made
absokute. By motion the wife applied forn an onden to set asdde the decnces nisd
and absolute and dismiss the petition of the husband on the ground that zthe
proceedings on which the decnees wene made wene a nullity. Lack of seavice of the
petition was one of the grounds stated in the motion. A preliminany objection was
taken by Counsel forn the husband who contended that a §inak decnee obtained An
proceedings which werne a nullity could only be set asdide on appeal, or by gresh
action brought in the case of fraud. The Cournt of Appeal held:

"1. Fallure to serve the petition on the wife was

a degect which would make the proceedings a nuliity,

and 4f established would entitic the wife, ex debito

justitiae, to have the ondens made therein set asdde.

2. The cowt had an Anherent jurndisdiction to set
asdcde its own ondens in proceedings which are a
nullity and the motion was thereforne properly vegore
it
In the case before me, there i an aldegaticn that the respondent/applicant
was not seaved with the petition. Would this amount to a nullity? 1 hokd, that if
proved, this would centainty amount to be a nullity. What then 48 the comrecet
procedure fon establishing a nullity? 1 further hokd that the Court has a duty zo
see that justice 48 done between the parntics and will therefone nesont Lo its
inhenent furdsdiction since there 44 no express provision gon such an application
in the Matrnimonial Causes Rukes.
Accondingfy, it would scem grom the dictum of Lond Greene, MR, 4n Craig v.
Kanscen [1943]1 1 ARL E.R. 108 that the matiten can be dealt with edithen by fthe count




04 oniginal hearing on the exercise 0f A8 Lnherent junisdiction on quite probably
by the Cournt of Appeal if the appeal 4is made in propern time. Load Mewiiman An
Everditt v, Evernitt [1948] 2 ALL E.R, 545 in his judgment conginmed craig’s case

{(supra) and he made the following statement at page 546

"1t is well settled that a fjudgment obtained
against a party in his absence owing to his
not having been served with the process is
not menely vodidable {on iuegulanity but 4s
vodid as a nullity.”

He continued furthern at page 547 as foLlows:

"Mandfestly, this general painedple applics
with full gforce to a judgment afgecting
the status of the parnty,”

The above case appear to establishh that an onden which can properly be
descndibed as a nullity 48 one which the pewon affected by it 48 entitfed ex deb.ito
fustitiae to have set aside. 1t also seems to me that the court Ln 4is Anherent
junisdiction can set asdde its own ordern and that an appeal grom that orndern 44
not necessarny. "The cowdt must possecss an inherent power to act 4in the Ainternesits
of justice and would 1 think, be failing 4in its duty if it allowed the exercise
of 4ts propen jurisdictiondo be stultificd by the absence of a specigic ruke of
procedure.” (Per Frasen J.A. in Joseph v, Joseph {1969) 15 W.1.R. 388 at page
393), 1 adopi these wonds of a great junist; they are quite apt in the present
situation.

1 hekd theredone that failure to scave the petition on the wife/applicant,
would make the proceedings a nublity, end if established would entitic her ex
debito justitiae to have both decree nisd and decrce absofute set aside. Funthen,
the cowit has an inhernent juiisdictionto set aside its own orndens in proceedings
which are d neility, 1t was fon these neasons why 1 over-nuled the preliminany

objection.






