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REASONS FOR RULING 

KARL HARRISON 3. 
I 

On t h e  12th Scptmbm, 1996 a Nofice 06  Mofion wab 6.iecd i n  t h e  Rcg.h&g I 

I 

" 6  t h e  Sup.kcme C o u h t  beeking an ohdmto b c X  a i d e  Deortec N A i  and Dcortee Abaomc 
I 

I made im a huba l~d 'b  p W o n  doh d i b b o U o n  0 4  mamiage. Thc dcortce h i  which 1 

, uad ghantcd on t h e  23hd &day 0 6  Januany, 1995  WU,  phonouncd a b b o U e  o d a c  7Xh 

1 day 0 6  A p e .  1995 .  The hr&ng don t h c  hiofion i o  a c t  m i d c  w; bpZ (oh h w n g  
I 

1 on bhe 9 th  Junumy, 7997. I 

I 
Rt t h e  he'lhing 0 6  .the Mofion, MA* Andwon  made a ph&nay ob j cc t i on  a6 

I 

It i 

I l l  

kcspundent ought t o  have phoceded by wag 06 an appeal t o  t h e  Colut  od A p p d  hathen 1 1 

pant ic~u lm w a n a h .  The mo$.ion wab adjow~lzcd h i n t  d i e  hubbequcizRRy and Leave t o  

appeal ghantcd l~egahding my U n g  o n  t h e  phcL imimy ob jeotion. 1 d id  paomibc t o  
I 

put my h m o n b  i n  whi t ing Boa o w w & n g  t h e  pkcRimin&y ob j e d o n  bo 1 now beck 
I 

.to & l d . i e  Xhnt. pomise. 

I 
' M b b  Andwon  mgucd that t h e  Couht ouyh;t no$ t b  hean tlzc MaZion as Xhe 

I I 
I ~ C C / L C C  nib; wab mzdc a b b o ~ c  on t h c  7 th  A p U ,  1995 .  She placed gh& cmphadd 

I 

on t h e  phov.i.4iond 06 A~CZLO~LI, 18 and 19 06 t h e  M W I o n i u J ?  CLZIL~U A c t  ( ''The A&" 1 

1 
I 

/ 
! 

and t h e  cadiu 0 4  @x.thmm v. G&hmort 10 IfR 117 and Lo@nan v .  Lod.tnran 10 JLR I 

than by mo1Mtion. I hnmd anguncnta and he6ehwed my m&.ing doh fhe 16Xh .lanu& I 
when tikc objccaXon wad o v m - d e d .  The Calut  deccidcd t o  k m  t h e  ido.tion b& i h t  

appLican;t/he6pondent w a  unabLc t o  ph0ccr.d due t o  c i x t u i n  didd;ic&c?b utLth a 

../I1 170. Section 18  06 t h c  A c t  bXuXc6 ab Boaowb: - I 



1 6 - NoXhwLthtanding anytking contained i n  

$kid A d ,  whme a demee di h a  been made i n  

mamiage, the  CowLt may, on f i e  appLication ad 

a paMy t o  the  marrhiagc a,t any h e  bedohe the 

decnee becorncd abboUc,  hcdcind i d  t he  CowLt 

baR;isbicl,d thu,t the  p&e~ have become hecon- 

d e d .  

"Whmc a decnee n i b i  ha6 be.en made, bat has not 

become abbokhte, f i e  COW& mag, on the  appLi- 

cat ion 06  a panty t o  f i e  pmceangb  oh on the  

intmvcwXon 0 5  f i e  AZtohney G e n W ,  i d  Lt h 
baC&hici! t h a t  t h m e  hab becn a mhcarcniage 0 6  
g'ubace by hCUA0n 06 ~rraud, p m j ~ ~ g ,  huphcdbion 

0 6  evidence oh 0 6  any 0 t h  GifLcwnbZanccd, 

hcdcind Xhe decnee and i d  Lt tiunhs d L t ,  otrdm 

f i e  he- hcahing o 6 t he  phoceeckngh . " 
'The MoZion A y c t  t o  bc h m d ,  bo 1 cannot go i n t o  f i e  n1Ohit6  oh o ~ % m h e  

od the  a p p f i W o n .  The pmcedwLe h what i~ bdng objected t o ,  bat i n  o d m  t o  

d d  wLth the  point trai6cdu o~zc ha6 t o  .took at the  ghounds upon wkich the  hcbpon- 

dent i b  beeking t o  4 c t  u i d c  the  dccnce adi. I t  ~2 bdng &eged int& &Lau  i n  

the  NoGce 06 MoZion t h d  a ~~ hegURLZA;iky ha6 d e n .  The hapondent has 

deponed that hhc loan nevm hmvcd uLith the  husbandlh p U o n  doh t h e  disholut ion 

ad the& mamiage and t h a t  hhe had no knowledge 0 6  f i e  exhtence od the  p w o n  

uvlltie a d t m  the  6 i n d  decnee had becn pho~oucned. 

I t  was my c o ~ i c f m c d  opinion thmefjorre, t i ~ a t  i n  f i g k t  od t h e  hcgueanCtlg 

comphind 06,  hectLon 1 b od t h e  MaAmhoW Causu A c t  haci no h&cvancc cLt &. 
SectLon 19 on t h e  o thm hand, c l d  w i t h  ncdcision 0 4  a dccnee doh mibcamiage od 

juZic.e.  The h e d o n  hc12 oat the  GifLcumhZ~btccd i n  which a pa/Lty t o  t h e  phoce&ngh 

oh the. Wotmey C e n W  may move lthe c o w .  I t  would hem ho~evm,  t h a t  the  

b~&ln envdagcd a bi.tuatkan whme a p p f i d o n  i~ mcdc bedohe the  d e ~ e c  becoma 

abhohLte. Ahe t h m e  any p h o v i ~ b n a  f i c n  i n  t h e  MaRnimoniae C m a  R d c d  doh an 

appLic~ation t o  b e t  u i d c  f i e  dccncc nh i  a d t m  Lt has become nbholuXe? R d e  42 

bpcuh) only 06  a h a c i s i o n  undm b e d o n  I 9  06  t h e  A c t .  I t  p h o v a a  .thcLt a panty 

.io phoceedingh who rnakcd appLicdtion doh hcdCibion undm becAion 19 0 4  t h e  A c t  0 6  

a dec~~ee n i d i  bha2& BiLc an addidavLt ~ M n g  t h e  d a d  and GifLcmtanccd upon wkich 



he 0 4  ~ h c  4cDies. Thchc i~ t i r ~ ~ c , $ o h c ,  no cxphus phovAion doh t h e  quejdion posed 

ribovc. I s  Lt i*hc end 0 6  t h e  m a t t c h ?  L k u  Lt iintcnded i n  f h u e  &curn~*anca doh 

t h e  appLicar&Pd or2y heco~1~6e t o  be bg v~ag 06 an appecd? i! t h i n k  noi, and 7 WU 

0 ~ y  t o  juAtL& . t h h  ay~p~toach. 06 cowmc, one rnut d h c l  examine R d e  3 o& $he 

Matnimonku.2 C c i l u a  R u l u  and see w h d h m  can be 06  any help. T U  &e s a k t a :  

'JSubjcc;t t o  t h e  p h o v A i v a  06 $ h u e  Ruku and 

0 6  any cnacheizlt, ;the phav.bi0n.b ob thr !  code 

V L . ' ~  appLy >to ,the pmceecRn9~ undm t h e  A c t  an 

Xheq apply t o  o t h m  phocee?~er~gd i n  t h e  Suphmc 

C o a ,  wLth t h e  necessan-y rrr~&.licationd. '' 
The Codc hedcfttec! t o  above h a  been d e ~ i n e ~ f  ko mean t h e  Judicatmc C i v i l  PhocedwLe 

Code a6 amended by subsequcn;e: ena&~cv& a,nd R u L c n  o 6 CowLt. 

Ab 7 have a d d  bedchc, bida A a i Z m ~ n  hdd h e ~ m e d  me t o  t h e  c i u a  o j C a t h a m  

1 and Ladhen crupcc/ t iv~Ay (su)3hu). 80 th  m e  Jmcticaa c a n u  hcmd by t h e  CowLt 0 6  

A p p d  i n  1 9 6 7 .  The b t t m  c u e  scan t o  habe been cenl;,~cd on t h e  @i.b~~c 0 6  t h e  

hupondent to 6 d e  an appcclrrancc w a k i n  .the phuchibcd h e  dixcd by l h e   reg^^ 

o& Xhc Suphu~e Cauht. The p&Lfiovu L U ~ A  t h c h c a d t ~ ~  a c t  down joh h e h n g ,  Tlze 

Lccvmcd Ma2 judge &oh 0m.t ev i ( ienc~  06  t h e  hu band and w L t n u a u ,  i h c  wide not 

app&ng, anc! phonouncl),d a dechec vLini c& pnrlycd by t h e  huband. .SubbequcnX&g, 
I 

an appcwnce  wus entmcd on bchaed od M e  a ide  and a nof icc  06 moz%otioa &t2ed t o  

rnovc t h e  c o M  t o  4& ankle t h e  dcchee Ai, and make an cthcdch doh t h e  h e - h d n g  

0 6  t h e  act ion,  The motLon wan suppo&ed by an ad6idavi.t wkich aXaXcd; intw &La, 

t h a t  t h e  wide had been amvcd wLth t h e  p~&ow and t h a t  Lt wan hch d u h c  t o  dedend 

t h e  phocecciingb in.bXLtuAc&l by h m  h u  ban: cnt! Ro & k c  a choss-pmgm do& judicid 

sepu&c&Cion on t h e  ghvund of; d u u ~ L i o n  i ~ x i I  CILU&~. The ohdm WCLb ~ A C ! C  (~ccohdingkj .  

On upped w u  hdc!  t h a t  t h e  Leahnc~f Okd: judge w u  Whong when he a d  L L ~ ~ C  

t h e  dechee 12L6i and o ~ d m c d  a 4e-hCahi~ij" (I{, +the cade c ~ 6  he had tto j ~ d i c X . L o n  oh 
'1 
-1 aulthohity t o  do bo. 

The c a ~ c  0 4  G a t h u m  ~ a j  hcduu~.cd Xo by IvI~ns A n d w o n  i n  otr;lm 40 L b m ~ o n a M c  

t h e  phoccdwle adopXcd i n  t h a t  c a t .  Thure, xhe huband had obahincd an ok& ,to 

di6pelt6e With pmonaC s m v i c e  0 6  t h e  pcRjckCon on Xhe wide and doh d u b d ~ e d  

s m v i c c  t o  be c u f i c ~ c d  by pubLiccvtiolz i u  Xhe /Jw Yohh f,hu nwspapm. The advcht- 

sti$ not came t o  t h e  &ention 0 6  ,the WL& and no appcahancc L V d b  e n t a d  

doh h a .   he C ( ~ C  w ~ 6  down 6011 heuiiny and undejcno'cd and a ~CUICC hi LWded .  



That d c a c c  w a  dubcqucntey made alrso2u-t-e. The wide Becn~2 1u.t~~ 06 Xhe divonce I 
pnoccedLngs and ~ h c  appZied cnd was suboequenttg gtuna,lt.*i &:avc .to upped ou* 0 6  1 
t i rnc u g a i n ~ t  *he d c a e c  d~isi and decnce (rlrdo2u*et On appeal. i.t wu h d d  i v t t i x  

L li 
d i a ,  .that Ule b b a n d  hud &-Xed i o  t t~ ize L i;udgicien( on candid d&&swre i n  kid I 

appficu;tion subaa5-tLLtecl s crrvice. iicco~uLingLy, t h e  onden don hubeaXxbted A m v i c e  
I 

was voidable and hhoLLCd be 6C.t u i d e ,  mri as u necccaabuhq corwqucncc, Xhe d c u ~ e e  

vt is i  and t h e  dec~eec abho&LLte would ac?m be a i d e .  I 

What LafiRr;llaurgh c u e  bhowh A t h a t  ,the ~ r ~ p o ~ c l e n t  V J ~  ho/rvcd b u t  d a h e d  t o  

de6end Xhe act ion,  CLeivdLq,  he Lcunncd hid judge had no jwrhctCcLion non 

UhohfLZy 20 u i d e  t h e  deu~ec  di. 1 r l  Rhe pnuen t  c u e  Lt i~ bcing contended 

1 .that f i e  napondent wu n c v u  amved w i t h  t h e  pu%tion. The C o w  0 5  A p p d  i n  - 
Ga.thuiuigs c u e  $ouncl t h a t  had t h e  pc t&Lunm make ce sud6icien.t on candid 

cti6&~wie, t h e  o t d m  don h u b a U c c !  ~ ~ L W ~ C C  .simply by udvctlki6cmcrLt i i z  f i e  

p W d m  nwapapm would Hot have been made, I n  t h e  cvevtt, Xhc wide clic1 not have 

any knowledge 0 6  Xhe p&oceedivlg~. BLLt, h a v i ~ g  tread tk id c u e ,  7 see no ~ tcLement  

by t h e  Cowtt 0 6  A p p d  t h a t  .the appf icant e o d d  no2 havc appfied t o  t h e  cowtt 

6 ~ o w  $0 AC;~: a i d e  t h e  dectree. The p ~ k c i p l e  htated by Lond birhigbt i r z  f i e  ffoube 

0 6  Lon& i n  t h e  c a e  06 L a z d  &oh, S Co. v. Uideancf 8 d  Ltd- 119331 LC. 289 at 

"The cowtt hirn d b c t r d o n  t o  hC;t: a i d e  an 

ondm madc expatr;te witen t h e  appf icant h a  

@i..Lcd t o  make su6l';icien.t on candid di6- 
GV-ohwie. Is 

A W& knocun, The c u e  0 6  W&mcan v. W.hcman [I9531 (P.8.D. 601 A &u &hohity 

don t h e  p n o p o ~ X o ~ 1 .  b i u .  Gm%mm c h o ~ e  howeve/t, t o  pnocced by ~ u y  0 4  appclae 

-. . 

I\. 7 have Bound .the c a c ~  06  Joheph v, Jo~eph (1969) 15 W-1.R. 38% and Tam-Kai 
,.1.-~ 

v, Tm-Kai (1960) 2 Y.I.R. 229 most pmuas i vc .  They bolth d d  ~ L t h  t h e  b W n g  

a i d e  0 6  a dechec l t i b i in  clivonce pnoceeceings. 7n t h e  Bomm c a e  t h e  uppOeeant 

dechee. The Lemned judge h m  thaZ fihe pnopm ~ o w 5 e  0 6  b f ? ? n g  abide W(L6 

not adopted. On upped Lt w a  hdcl: 

" 1 ,  That t h e  H7gh Cowtt 06  T ~ i n i d a d  and Tobago, 

by v d u k ~ e  0 6  scot ton 9 [ 5 )  0 6  t h e  Supnme Cowtt 



0 6  SucCccatwLc A c t  1962  had i n h m e d  Sham 

.the ccc im icu tLca l  COWL& od England t h e  

jauLi6diclion t o  mahc an ohdm &ceding 

.the he-hawring 0 6  a m&cCor~okzi~ caudc and 

.the .thid judgc? w u  wong .to ncdue  .the 

~ h d  a 

2. That L&C r,pp&c&on Xu  PA ctbide may 
bc made by a panty .to Xhe e d  and Xhc pho- 

ccdmc by rnoaon wa6 .the come& phoccdulse 

.to be 6oUowcd i n  .the ab~cnce 0 6  apccidic 

pi tovhion i n  t h e  Divohce and Mcu%imonia& 

Cuunu RU~CA 1932 ."  

ab~otu,tc. By moaon t h c  wide appfied ~ O P L  an o d c h  ;b 4c.t aaidc, t h e  ::ec&eeb n i d i  

and ab~o luXe and h m i b a  t h e  p o t u o n  06 .the huband on .the gmund .that .the 

phocceding~ on w&ch fie d c m e u  wchc m d c  wmc a nuaRi;ty. Lack 06 h m v i c c  06 .the 

p w o n  wu one 06  Rhc pwuvuh aa%tc.,C i n  the moa2on. I\ phctiminahy ob jcaZon waa 

Itabcn by C o u ~ a  eoh .the hu5und who c o n t c ~ d  Xhat a ( in& d c a c c  ob&xhcd i n  

phocccclibzga w&ch wchc u W a y  could o,vLQg be A &  abide on appeal, o& by ( h u h  

ac t ion  bhougkt i n  t h e  cade 06 I;traud. Thc G o M  oQ Apped h d d :  

. FaCPmc t o  achve t h e  p W o n  on t h e  wide wab 

a clcrjed wkich wo& mahe .the pt~ocecdinga a nuAXty, 

and i d  a. l rb.Uhcd would cvz;ti-i;;ic .the Luidc, ex thebit0 

ju~&iXLae, .to have Xhc o r rdm made .t&mcLn a d  a~i(icie. 

2 ,  Thc c o M  had an inhment  jU)t ibd. iDl iot~ .to ~d 

a i d e  own o r rdm i n  phoccdnga w&ch UhC a 

n u i U t y  and .the notLon ws ; t h ~ ~ c d o h e  pkopcAy hedokc 

a. 

I n  t h e  c u e  bedohe me, Zhme h iea &cguLLon thaA t h c  kupondcut;t/appficant 

.--I wad not 4mvCcf w i t h  .the pctLt.Lon. Wodd Xhi.6 amount to a nuA%Ay? I hoed, .that i d  
c 

phovcd, tkin would c W d y  amount .to be a a W y .  Mhst $/ten i6 .the c o ~ e o t  

phocedme do& ~dtubeidkUUj a n u U d y ?  I E M h m  hold edhthat W e  C o d  haa a duty t u  

ace *hat j u a c e  h done b m c c n  t h e  pcvdkcs and wiee t h ~ c d o h e  h ~ o u  cto h2 

inhmen t  j u h i s d i d o n  d incc t h m c  h no cxp&e~a phovi6ion doh auch an a p p f i c d n  

AccokdLngingby, .it would scan dhom i h c  cketum 06  Lohd Ghcenn., #.Po i n  CNLig v. 

K a ~ c e n  119431 1 Ree E.R. 108 t h d  f i e  m&en can be dc& w i t h  & h a  by  .the c o d  



06 oh ig ina l  h m t i ~ s  on *he cxctrcine 06 i f i h m c n ~  juh isd ic t ion  oh q u i t e  pnobably 

by t he  Couht 06 A p r ~ t u l  i 6  t h e  a p p d  O made i n  phopm tirnc. Lohd M W 1 a n  i n  

E v e n i t t  v. E v e h i t t  (19481 2 AU E.R. 545 i n  iris judgment con@med ~ d g ' 6  cabc 

( w p m )  und he mu,dc t h e  doUowing b.tatmen* at page 546: 

" I t  LA W& b ~ m e d  ;th& a judgmewt obtaLned 

againat a panty i n  kin ab~ence owing t o  kis 
not .having been hmved 1.tldh t h e  phocub i.d 

no% m m d y  voidable doh i ~ ~ c g u h i t g  bat  i~ 

void  ah a n U y , "  

He conLinucd dwlcthctr at page 5.17 ab ~o&town: 

The above cabe a p p m  t o  uXabk2~hh ;th& an ohdc)n. wkich can p t r o p d y  bc 

d a d b e d  a6 u W i X y  & one which t h e  poraon adgec;ted by it A en;eiteed ex debao 

j w W a e  t o  have L I ~  a i d e .  I t  aedo ~ e m b  Ro me %hat t h e  cowlct i r t  L2 inhmen t  

jwLC6diation can hCA: ahidc i.12 own ohdm and thaZ an a p p d  dhom ohdetr i.d 

not necubatry. "The couht mwt posauh an inhctrent powm t o  a c t  i n  t h e  i n tmuh 

ad jwlt.ice and wodd I %nk, be &xLtXng i n  d&y i d  d cLC?eowed t h e  exchcide 

06 phopm j W c k a t i o n . f O  be b X u U i ~ i e d  by Xhe abacncc 06 a apcai i j ic  kuLc 06 

phoc~clwLe.~' [Pm F m c t r  J.A. i n  Joacph v ,  .Jo&cph (1969) 15  W.1.R. 388  at page 

3 9 3 ) .  1 adop~t t h u e  wotrdc, 06 a ghcak ~wJX; Xhclg m e  qucCte apt  i n  t h e  phuen t  

2 held thc/"~e~ohc t h a t  ~&u.he t o  a w e  Zhc p-on on Xhe w i ~ e l a ~ p f i c & ~  

wo& make $he. i3/rocccdi~ga a W y ,  ~cnd i d  aXab2Ahed would entiA2.e h m  ex 

dcb i to  jw.t.Wac t o  have bath theace nisi and dccnec abaolutc s o t  abide. Fuhtlzm, 

t h e  c o w .  h a  an i nhmen t  juPt isdic6ionb hCA: cthide i.I2 own o h d m  i n  phoceedingh 




