IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

¥

IN THE HIGH COURT OF JUSTICE
IN COMMON LAW

SUIT NO, C.L.vll73 of 1973
EETWEE& ! SWIM-QUIP INCORPORATED “ | PLAINTIFW

AND |  VMAGNUS & ASSOCIATES LTD PEFENDANT

‘Mr. Bruce Barker for the plaintiff.

MrusLancelot Zowan for the defendant.

JUDGMENT
/' .

" The pﬁaintiff, Swim~quip Incorporated, by a spenielly

: endorsed writ dated 31lst July, 1973, claims the sum cf

$3,233.13 from the defendant, Magnue and Ascociates

~Limited. The particulars filed therewith show that the
claim was for goods sold and delivered by the plaintiff to

the defendant, who entered Fﬁpearance on the 1l4th

.Sgptember; 1973. - . R

| Thereupon the plaistiffﬂsattorneys by lgtter"dated
‘llth‘becember,_;973, réquested theatﬁorneys for the
éefendant tovsupply within ceven days Further and Fetter

Particulars of the defence. This request was in keeping

with section 171 of the Judicature (Civil Procedure

Code) Law, Zhapter 177.

Non-compliance resulted in an application by summons

on behalf of the plaintiff that the defendant supplyv the

Further and Better Particulars within 14 days. On thz

29th April, 1974, the Master (Ag) by the written conrent
of the pa:ties'ordered th#t the Further and Eetter
Particulars be supplied within 21 days. Failure by the

defendant to comply, resulted in another application by

summons on behalf of the piéintiff that paragraphs 2 - 7

of the defence be struck out. When this summons came on

. for hearing on the 26th June,‘1974;‘on'the application of

/»/v--.u-..u-- j
272 -



the attorney for the defend;nt, it was adjourned to the %lth
July, 1974;

It should be nofed at this stngé th~t on the 20th
June, 1974, the defendint had filed a summoﬂs for extension
of time within which to file particulars pufsuant to the
order of the 29th day of April, 197k, This‘w#s supnorted
by two affidavits one by Richard Allan Williams, Attorney-
at-Law and a senior partner in thé firm of Williams and
Williams, Attorneys—at-Law for the piaintiff and the other
by Irwin Fitz McClintock Escoffery, a director of the
defendant company. These £fidavits in effect purported
to account for, and explain why the order m'de on the 29%th
April, 1974, had not been complied with in the time
stipuvlated.

On the 1llth July, 1974, both summonses were adjourned
to the 25th July, 1974, with the costs of that day's heariug
avarded to the plaintiff in any event. During this adjouin=-
ment, the defendont applied by éummoﬁs for leave to file =
amended defence. This was set down for hearing on the 12th
September, 1974, but was together with the other previously
mentioned summons,‘eVOntuﬁlly heard by me on the 1lth
December, 1974, At the conclﬁsion of the argumenté which

were presented by lexrned attorneys for the parties, I w2s

‘asked to put my judgment in writing. This judgment is as

follows:

In the first place, it must be recogniéed that the
outcome of the application to extend time will necess-rily
determine the other two opplications. I, therefore, dexl
with thot summons first, and tske into account the argument
on behalf offthe plaintiff, that 2 consent Qrder that -the

do
defendanﬂ/file FTurther and Better Psorticulars within 21 d.ys

cannot, upon the defendant's foilure to comply, be sect cslde

cxcept by consent.
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Undoub+cdly, the parties m, o con,<nf to enlorge the time
for dClqurlﬂg or flllng any plern dlﬂ" answer or other

document und this they ¢ do in writing without application
}

to the Court of Judge - see gctlon 174 of the Judic:ture
‘ it

(Civil Prosedure Code) Law, Chapter 177. This seetlon Jlows
not s»y what is the effect of this consent, i.e.-whethgr it is
~irrevocuble, ~nd more porticul~rly, whether thc conzent iz
efféctivé in the terms st-ted on behzlf of the plaintiff,
Chapter 177, however, §rovides by scction 676:

"The Court sh-11 have power to enlarge or
abridge the time appointed by this L-w or
2ffixed by any order cnl rging time, for

doing =mny act, or t-king -ny procecding,

upon such terms (if -ny) ns the justice of

the case muy recuire, wnd mny such enl- rgement
may be ordered -lthoupgh the ~pplic-tion for
the s2me is not mude until -fter the
expiration-of the time ~ppoihted or llowed.’

Notwithstinding these provisions, Mr. Boarker, for the

plaintiff, submitted th:t the nuthorities support very strongly

B

his argument th-t time fixed by consent cwnnot be enlirged
except by consents He referred me, first of 211, to
Supreme Court Pr;ctice‘l956,_p;geﬁ1378,‘whigh is o note on .
the then Order 64 r.7 and which in its first section is
identically worded with section 676 of fhe‘Civil Procedure
Code. This note in the relcv nt portion is as follows:
Hewessesseass 1n interlocutory procesdings the
Court or Judge has inherent Jjurisdiction fo
extend the time independently of /r 77.......
Semble, the s ae applies to the extension of
a period of time fixed by ~n interlocutory
order of the Court of Judge for doing some
act or taking some procecding; there is on
inherent jurisdiction (~port from this rule)
to extend the time (unlesoc the order wns by

consent, Australosian Automatic VWeighing
Machine Co. v. W:lter /I891/ W.N. 170).°

This note is repented in the snme terms in the Suprene
Gourt Practice 1970, Volume 1, =t p-ge 15, in the note of
prder 3 r.5(1) which now repluces Order 64 r.7. Interecctingly

enough, in Volume 2 of 1970 edition of the Supreme Court

| B 12
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Practice, at pa%e 5591 under the rubric 'Order by Zonsent",

& more positive position. Thuss

the editors gtate =

"An order mede by consent cannot be extended
or &ltered without consent (Australasisn
Automatic Weighing Machine Zo. v. Waltcre
£1891/W.N, 170 aexcspt in cares ofmistak.

ete.”

| Needless to say, the plzintiff asked me to give duc

~lasian eto. v,

T ling

Walter cacse. In that case 2 motion wag made_thét the
limited by an order made by consent}might‘bé enlarged.
North J. refused to meke such an order on_the motiocn ¢n the
ground that én order made by consent could nét be alteced
without consent. Two.things are reharkable ébout this
case. Firstly, the case is very shortly reported and Jdeus
not give the reasonin§ behind the judgment of the lear
judge. Secondly, he zdjudged thus despite the fact that it
was the plaintiff company which applied for the exteneion

Gf fime to allow tﬁe.defendant to transfer to the plaintiff
company or their nominees certain chares in the company . The

seport does not ctate what was the stand of the defendzn®:

who wes represented by counsel.

Huddersfield Banking Co, Limited v, Henry Lirter & 7on

Aol

Linited 1189§7 2 Ch. 273 shows thoet & congent order cin i

g2t 2side only on certain grounds. In thet case the Tourt
' )

of Appeal was unanimoug in its decision that on the ground of

common mistake the consent order could be set aside Thea

& L=

~opinion of Lindley L.J., at pugz 280 was that:

"A consent ovder so long as it stands ie as
good an estoppel ae any other order .....a
consent order can be impeached, not only
on the ground of frazud, but upon any
grounds which invalidate the agreement it
expresses in a more formal way than usual.”

To the same effect i: the opinion of Ryrne J., in

/

/ ® 0 o v % 8w w0 o
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'ﬁ.(Wildihg V. Sagderson 1T89z7‘2 Ch. 534 at pnges 543 - 5Ll when he

/

A

A consent judgment or order is me-nt to be

the foricl result »nd expression of an

agrecment slre.dy arrived a2t by the porties

to.the proceedings embodied in :sn order of

the Court. The faet of its being so expressced

puts the partico in o differsnt position

from the position of those who h-ve simply

entcred into an ordinary sgrecment. It is,

of course, enforce ble while it stands, «nd

party sffected by it cunnot if he conceives

he ig entitled to relief, simply wzit until ‘
it is sought to ¢ enforced 2ginst him, ond o o0
then raise by wiy of defence the matters in

respect of which hé desires to be relieved.

He must, when it has been completed obey it, Co
unless ~nd until he co'n get it set aside in

procecdings duly constituted for thi- purpouc.™

A reading of the cascs on the point: shows thit they werc
211 cnses ariéing out of Jjudgments or orders made by consent .ré
resulting in finzl Jjudgments. DBeccuse of thi.e the Courts - roe
luct:nt to. set zside the consent judgment or order unlesc i
compromise was nrrived ot by mist-ke, misreprescntation, ix -ud ete,

It must be noted here th:t none of these grounds were nut
forward by the defendint in this cases It has been sought teo wxpl.in
the failure to supply the Further »nd Better Prrticulars by the
fact of the debilitating illnessz of the responsible person from
whom those particulars could be‘o%bained. On the other hand, it

to me, th't it ¢ n be argued

does not appearithmt”in the instopt cuse final judgment was cotered
for the plaintiff, This is shown clenrly by the neccessity Lor the
plaiptiff to ﬁpply to the Court to»bhforce tlg sanction for non=-
complince which is the striking out of the relev nt parts cof the
defunce: of Supreme Court Prioctice, 1956, prge 349 - o note Lo tae
Rule corresponding to Section 171 of the Civil Procedure Cole. 2ut
it seems to me, this prima'fjcie right does not crystillisc vntil

application is m-de to.- the Court -~nd gr-onted by the Court,

However, that may be, I have to consider two other suthoritics _—

brought to my attention by Mr. Birker, who sought to distinguiszh

thems Hoe urged th-t I should be guided to my decision by the c.sy

of Sueriram v, Trade Winds Limited, Civil Appenl No. 3/1.971, lich ‘
he :id 1s directly in point. Tn thot case - defnult judgment
had been ¢nterced by Sceriram zgriinst the Trode Winds Limited on

gy

29th July, 1970. On 30th Novemb.r, 1970, the le rncd Chi.d dantice

>7f
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ordercd thnt the judgment be set sside, and thrt' the defendant

company file its defence within 21 days.

the defendontls 2pplicition, Robinson J,

“n c¢xtension of time for 24 hours. This

This wis not done, ud on

s he then whg, grozted:

waxs sut nside by the

Court of Appealy on the ground th-t Robingon J., had no jurizodiction

to set oside a consent ordor,

Mr. Brrker wis not able to ruoha

from the Judgment but he gave me the terms of the endorscment of

: - ‘ L0 . e
counsel who 2ppearcd for the dcic?dnnt—respondent. This din . fcct

wog that counsel hid to concede that he could not proceed with the

appeal bectuse of the cases of Austrolasisn Automatic etc, ve Wolter

and Huddersfi.ld Bonking Company ILimited v. Lister,

-

'The submission, thercfore, developed that Secriram is binding

on me despife the other case which Mre. Burker cited. This is
’ C i

Baldeosingh ve Sank:rlell (1974) 18 W.I.R. 375 The Court of Appecl

of Trinidnd nnd Tobigo was there denling with i appecl ag.inst on

interlocutory order by o judge vorying the terms of -n intericcutory

order mude by consent of partics. Ultim tely, the question widen

fuced the Court of Appezl wis the one with which I now huve to

d¢als Cun o consent order in interlocutory proceedings be v.ricd

by the Court or 2 judge on the applic-tion of c¢ither of the

parties to the procecdings?

[ed!

In delivering the judgment of the Court of Appesnl, Mcelilie,

Cuedey 2dverted to

the effeet of cascs olre-dy refurred to, whole

the procecdings arc to defince substantive rights, nnd continusd

(page 277 B - F):

"It appears, however, thot the situntion as to

interlocutory orders is different, for it has
been hcld in Mullins v. Howell (1879) 11 Ch. D.

763, 48 L.J. Ch 679) that the Court hagd an
inhcerent jurisdiction to viry intcerlocutory

The question wos

dealt with by Jessel, MJR. in Mullins ve Howell
in the following termss

orders . nmode by conswnt,.

T do not think
been laid down
the Courts will:

th't the rules whiclh hove

=5 thoe rules under wilch
¢nforce agrevmunts

WAL

2pply to enforcing orders of the Court
becuse the Court had jurdsdiction «wver
and there is o loareew
discretion 2s to its orders made om
interlocutory applications thon =s &<
those which re finnl judgments."

its owvn orders,

-

277

[oesosessscassones
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- In the s2mc chse, Buckley, L.J., commented on Mullinge ve Howcell

as follows:

-7 -
The learned Chief Justice furthbr opined that the Court could
derive no cssistonce from the Australasian Automatic cise (supra).
His impres: sion was that:

It is only necessary to st .te that the ordor

» © sought theroein wre one which involved =
substntive right of thu nﬂrtios to the troncfor
of curt in shrres nd vos not mhr;ly ene reloting
to procedure,’

Mr. Borker submitted thot the relisnce on Mullins ve Howell was

misconceived and that that crs¢ is not authority for the preoposition
formul-ted by the lenrned Chluf Justice,
My recearches have, however, discovered judicial zpproval of

the views of Sir George Jessel, M.R. For example, Crmrod J, in

B(GC) v. B(BA) 4I9797 1 AJE.R. 973, citud it s Mautheority for the .
proposition that the Court con vory interlocutory orders’, Tlds

was o cage whore Ormrod Je was asked to ruview 2 consent order ' E |
for maintenance of 2 wife which it w-s céntunded had becn unier a
migtake, In such = case one basis for the Court's Jurlsdlcu_u“ to
review such an order wns that the Court is exercising its dnt..rent
power to vary intquocﬁtory congunt orders, referred to by Zir

George Jossel, M.R. in the c.se which I hove already cited

('p.o17b). [/

/

Apoin, Lord Denning, M.K., in Purcell v. ¥.C, Trigcll

T970/ 3 2. R. 671 (C.A.) page 675b, recited from the judpr
Sir Goorpe Jesscl, MoR., th t:
"There is o larpger discretion 2s to orders m:de on

interlocutory applications than ns to those wh.ch
are finol judgments. '

/

/

"In thot case the prarties entered into an spreonent

~on defendant giving a certain under-—
taking on motion all further procoedings in ction
should be stay.d, so thot 2lthough the matter ¢ me
before the Court on motion the relicef which wrs
gronted was In fuct relief which put on end to the
action in its entircty, “nd perh:ps, it is not,
therefore, renlly right to regird the case o5 one
of an interlocutory ncture. But, however,th-it may
be, it is c¢lecr that, in ny judgment, from the
terms of Sir Geowpe Jes sel M.R's obsurvations in
that cone that he was not in -ny way disregording
the contructunl orrn pwbmnnt wrrived ot betweoen the
pertics. Cn the contr-ry he wis o ying thot ticre
was 2n urraagencnt but tht it whs on sgreeimsnt which o
in the circumstonces the Court would not onfcrco

[ecocacnsanns
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against the defendant, that is to 22y, h¢e was zayling
that on ¢quitable grounds, though thure wis & contr.ct
it was one which ought not to be «nforced in itz
specific termo, In ry' judghent nothing in th 't con-
flicts with the view thot I hove expressed th 5 o
consent order must be given its full contenctu 1
cffeet even if 1t relates to -n inturlocubory .ihet

in the nction.? '

Yinn, L.J., in agreeing with Lord Denning, M.R., s:id:

iThere is no fund ment~l dictinction in lau butwen

o consent order nide in irgerlocutory procu .diigs

wnd noconsent order made on n fin-l judpnent. owover,
thery is this to be s2id, th t apparently the Court
would prefer to kevp closwer control over ite
interlocutory proceedings than it would, over its
finzl orders if satisficd thut they had been o
to by fully adviscd and compotent parties,”

“ The foregoing ohsyrv tions were made in o cnse where the
partics hod agroed “"ubggct to th¢flue delivery of answers to
interrogitorices, thot thot there should be o striking out ord.r in

rogpect of the defence ¢f both defend-nits which would have 1loit
|

them imitedintely vulnoer ble eeeeseesess to the guasi-autorntic
wntry of judgment® per Winn, L.,J. ALl the Judges of the Court of
Appeal saw no grounds upon which the discfufion‘of the Court ohn
be exercisced in fovour of the defendonts.e In the final arzlizoiz, +o
us¢ the words of Lord Denning, M.H., t.page 67503

iThe Court hos nlwoys » control over interlacutory
il

orders. It may in its discretion v-ry or :ltor
them wven though mod: origin:lly by consent,:

And further:

feven though it cannot be set »side there 1o still
= guestion whether it should be enforced.®

- ol

I must verforce state thot the forwegoing quot tions wece 1ot
brought to my ottention by le-rned ~ttorney for ultﬂur side. But
|

: |
I have interpolated them to give some iden of the modern vicws of

the Court on the question before me for deecision. They have the

" «ffect of supporting the apprecch thht this matter in the loug-

run is a matter of thc’ciéfcise of'theudl cruflon of fnc Cor”t.'
Indeed, 1t was on the excercise of my discretion thot

Mr. Cowan scemed mainly to depend. Of courbe;‘hﬁ stressed the

vilidity =nd &pplicnbility of Bnldcosingh's c~se, which he submitted

wis 2 thorough cnquiry into the point. On thi é aspeét of dis

cretion I quote from B~ldsosingh's casc:
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BApart from its inherent jurisdiction, extremoly
wide powers Kove boen conferred by Rules of the
Suprenic Court permitting the Court or 2 Judge to
calarge or ~bridge the time fixed for t-king
orocedur~l steps oppointed by the Rulus for the
purpose of ensuring the due administration of
Justice.® (p.377 G|= H)

I have alrexdy quoted the rolev nt seetlon of the Low in

Jrmaicay which gives this jurisdictidn, "nd I respuctfully <dopt
the further views of the Court of Appual of Trinida ond Tob.go
a2t papge 378:

"This rule, as will be obs.rved, is extremely
conprehensive din notUre eseecsessese  The fact that

the order wns mude by consent doss not in our vicw
preclude the Judge from denling with the zcpplication
in accordonce with the general tenor of the rules

of the corders nd rules in this regord is to onoure
thot there be a determinotion of the matter on the
nerits, and that justice is done butween the o riics.h

The ~ttainment of deing justice dbetween the partics in ths
instant case nust tike into account two balancing frctors.

~ 2
PRPRR &)

first is expressed in oncther ouwotstion from Lord Denning, o

lie. o

3
[,
[N
9]
[EN

s reported in Revici ve Pryntice H-11l Incorporzted /19@&7

L AB.R. 772 at poge 77h:

"owadiyzve reg vrd tine very differuntly froo wlint
they did in the nineteenth century. We ingist on
the rules re to time being observed.”

But if » ground of excuse in put forw rd to uxpl-in the delny 4%

I

“oseems to me that I omust consider whether in ~1ll the circumstiaces

the prim. frcie rule skhould be strictly enforced. See, in icdition

2o . -
to kevici v.e Prentice 1.1l Incorpor ted (supra), R-tn'm v.
. ad {r o —

e v o

Cumirnsonny ond enother 439647 2 £,E,R, 83 P.C,

Is there then in the instint casce any matefiql upen which I
can exercise my discretion? I om stafisfied tht the affidzvits
~lready mentioned provide such grounds. Accordingly, I oracr
that the defendont be gronted on éxtunsion of timu‘within whi.cl
to file the Further ond Better P'rtiCulurs,‘QVun although the
cpplication for extension of time vas fil.d after the summens to
strike out ports of the dufence was filed, The sumwons to strike

sut paragraphs 2 = 7 of the defence is conseouentinlly dismisssde

it follows tco, thrt luiwve is gronted on the summons to file 'n

melded defence,
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My initial rulipg as to costs was not to make any order
fSr costé forithe a§£ual day of,héaring.‘ But after hearing
éttofneys_for tHe_?gf?iésvit wgs\agreed that costs be costs
in the aause. IOf course, the previous ordors as to coats in
favour of tﬁe plaintiff are not éistnrbéd. | .

. i o

Ordered thgt thege“pe exténgion of timg to file
Further and Better Partig§lars within 10 days from the date

hereof,

Ordered that there be leave 'to file the amended defence

\

within 10 days hereof.

f
R, O. C. White .
Puisne Judge A
March 21, 1975 = . ,
//l
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