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P e I N  THE SUPREME COURT OF JUDICATURE OF JAMllICA "1 ,hMNCf' 

I N  THE CONSTITUTIONAL COURT 

SUIT NOS. M103 and M113 of 1998 

BEFORE: THE HONOURAELE MR. JUSTICE PANTON 
THE HONOURABLE MR. JUSTICE SMITH 
THE HONOURABLE MR. JUSTICE MARSH 

M E W I E  TAPPER 
WINSTON M c W Z I E  

APPLICANTS 

DIRECTOR OF PUBLIC PROSECUTIONS RESPONDENTS 
AND ATTOlW!iX G E E R N .  

Mr. I a n  Ramsay Q . C .  and Miss Carolyn I<c.i.d 
for A p p l i c a n t  Tapper  
Mr. W a l t e r  S c o t t  and Mrs. Sharon U s i m  
for A p p l i c a n t  McKenzie 
Mr. Gayle Nelson f o r  Mr. Rose 
M r .  Hugh Wildman and Miss L i s a  Palmer f o r  
D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  
Mr. Lennox Campbell f o r  A t t o r n e y  Genera l  

23 rd ,  2 4 t h ,  2 5 t h ,  2 6 t h ,  2 7 t h ,  November, 1998 
1 7 t h ,  1 8 t h  December, 1998 and 

8 t h  F e b r u a r y ,  1999 

On Februa ry  8 ,  1999 we d e c l a r e d  as f o l l o w s  - 

( I )  t h e  e x e r c i s e  of  t h e  powers of  t h e  D i r e c t o r  of P u b l i c  P r o s e c u t i o n s  

under  t h e '  C o n s t i t u t i o n  i s  s u b j e c t  t o  review by t h c  Cour t  by v i r t u e  

of  s e c t i o n  l ( 9 )  of ,  t h e  C o n s t i t u t i o n ;  and 
I 

(2 )  t h e  e n t r y ' o f  t h e  n o l l e  p r o s e q u i  and t h c  p r e s e n t a t i o n  o f  a  v o l u n t a r y  

b i l l  of  i n d i c t m e n t  i n  r e s p e c t  of t h e  s a i d  c h a r g e s  by t h e  D i r e c t o r  

of  P u b l i c  P r o s e c u t i o n s  amounted t o  - 

( i )  an  abuse  of t h c  p r o c e s s  of t h e  Courr ;  

(ii) a d e p r i v a t i o n  of t h e  p r o t e c t i o n  of t h e  law; and 

( i i i )  a c o n t r a v e n t i o n  of t h e  c o n s t i t u t i o n .  

We a l s o  s t a y e d  p r o c e e d i n g s  on t h e  v o l u n t a r y  b i l l  of i n d i c t m e n t ,  and r e m i t t e d  

t h e  c i r m i n a l  p r o c e e d i n g s  t o  t h e  I i e s iden t  M a g i s t r a t e ' s  Cour t  a t  Half  Way Tree  

-0 f o r  t r i a l  a s  ha2 been o r i g i n a l l y  ag reed  between t h e  p r o s 2 : u t i o n  and t h e  

a p p l i c a n t s  . 

We gave t h e n  a summary of o u r  r e a s o n s .  Here in  f o l l o w  o u r  d e t a i l e d  r e a s o n s .  

My l e a r n e d  b r o t h e r ,  Smith ,  J . ,  h a s  s t a t e d  f u l l y  t h e  f a c t s  of  t h e  c a s e .  I am 

i n  f u l l  agreement  w i t h  h i s  r e a s o n i n g  and c o n c l u s i o n s  c s c e p t  s o  f a r  a s  t h e  

u n l a w f u l  a r r e s t  of t h e  a p p l i c a n t s  i s  c o n c e r n e d ,  and s o  f a r  a s  I may e x p r e s s  

myself  d i E f e r e n t i y  i n  t h e  few l i n e s  t h a t  I hereby c o n t r i b u t e .  



THE ABUSE OF PROCESS 

S e c t i o n  l ( 9 )  o f  t h e  C o n s t i t u t i o n  s t a t e s :  

11 No p r o v i s i o n ,  of  t h i s  C o n s t i t u t i o n  t h a t  any p e r s o n  o r  
a u t h o r i t y  s h a l l  n o t  be s u b j e c t  t o  t h e  d i r e c t i o n  o r  
c o n t r o l  of  any o t h e r  p e r s o n  o r  a u t h o r i t y  i n  e x e r c i s i n g  
any f u n c t i o n s  under  t h i s  C o n s t i t u t i o n  s h a l l  b e  con- 
s t r u e d  as p r e c l u d i n g  a  c o u r t  from e x e r c i s i n g  j u r i s -  
d i c t i o n  i n  r e l a t i o n  t o  any q u e s t i o n  whe the r  t h a t  
p e r s o n  o r  a u t h o r i t y  h a s  performed t h o s c  f u n c t i o n s  i n  
accordance  w i t h  t h e  C o n s t i t u t i o n  o r  any o t h e r  law." 

The D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  i s  empowered t o  f u n c t i o n  a s  s u c h  by 

s e c t i o n  94 o f  t h e  C o n s t i t u t i o n .  He i s  n o t  s u b j e c t  t o  t h e  d i r e c t i o n  o r  c o n t r o l  

of  any o t h e r  p e r s o n  o r  a u t h o r i t y ,  i n  t h e  c x c r c i s c  of  h i s  powcrs ( s e c t i o n  9 4 ( 6 ) .  

However, he  is  n o t ' a  l a w  u n t o  h i m s e l f .  " I t  [ r e f e r r i n g  t o  s e c t i o n  9 4 ( 6 ) ]  i s  

n o t  i n t e n d e d  t o  a p p l y  t o  j u d i c i a l  c o n t r o l  of  t h e  p roceed ings . "  (Brooks  v. 

D i r e c t o r  of Publ ic  P r o s e c u t i o n s  and A t t o r n e y  G e n e r a l )  (1994) 2 A l l .  E . R .  p. 231 

a t  238H. He canno; s imply  do wha tcvc r  he w i s h e s  w i t h o u t  r e $ a r d  f o r  t h e  r i g h t s  
I 

of t h e  c i t i z e n  o r  of [he laws o f  f i e  c o u n t r y .  a c t i o n  i s  s u b j e c t  t o  j u d i c i a l  

r ev iew. .  I n  a n y , s u c h  r e v i e u ,  t h e  Cour t  is  o b l i g e d  t o  c o n s i d e r  h i s  r e a s o n s  i f  

ha  h a s  d i s c l o s e d  them. 

T h i s  c a s e  i s  un ique  a s  t h e  c i r c u m s t a n c e s  l e a d i n g  up t o  t h e  f i n a l  a c t  by t h e  

D i r e c t o r  of P u b l i c  P r o s e c u t i o n s  a r e  u n p r e c e d e n t e d .  I t  seems c l e a r  t h a t  t h e  

D i r e c t o r  (Mr. Glen Andrade ,  Q.C.) was m i s l e d  by h i s  Deputy M r .  Wildnlan i n t o  

making s t r a n g e  e x t r a - j u d i c i a l  moves t o  havc  Iicr ilonour Miss M i l l i c e n t  Rickman 

'.. 
removed from t r y i n g  t h e  c a s e  a g a i n s t  t h e  a p p l i c a n t s .  According t o  Mr. Wildman, 

C; i n  answer t o  t h i s  C o u r t ,  t h e  D i r e c t o r  of P u b l i c  P r o s e c u t i o n s  had u n d i s c l o s e d  

r e a s o n s  f o r  wan t ing  t h e  m a t t e r  t o  b e  h e a r d  by a n o t h e r  R e s i d e n t  M a g i s t r a t e .  T h i s ,  

he  s a i d ,  was p r i o r  t o  t h e  u s e  of t h e  word " p e r s e c u t o r s "  and "worms" as a l l e g e d  

of t h e  R e s i d e n t  M a g i s t r a t e .  These r e a s o n s  wcre n e v e r  communicated t o  Miss 

Rickman, n o r  have  they  been co~nrnunicated t o  Chis C o u r t .  

It was n e v e r  i n t e n d e d  by t h e  C o n s t i t u t i o n  t h a t  t h c  D i r c c t o r  of P u b l i c  

P r o s e c u t i o n s  was t o  be  a b l e  t o  choose  which R e s i d e n t  M a g i s t r a t e  s h o u l d  t r y  a 
, 

(1 c a s e .  I f  i t  i s  i n t e n d e d  t o  c h a l l e n g e  t h e  r i g h t  of  a  R e s i d e n t  M a g i s t r a t e  t o  

- 
p r e s i d e  a t  a  p a r t i c u l a r  t r i a l ,  i t  shou ld  b e  done bo ldy  and c l e a r l y .  S u r r e p t i t i o u s  

b e h a v i o u r  i s  n o t  e x p e c t e d  of t h e  D i r e c t o r  i n  a  m a t t e r  of  such  impor rance .  The 

method of c h a l l e n g e  h a s  l o n g  been  e s t a b l i s h e d  a s  - 

(1) a p p l y i n g  l t o  t h e  Kes iden t  M a g i s t r a t e  i n  Chambers, s e t t i n g  o u t  

t h e  r e a s o n s ;  
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(2) apply ing  t o  t h e  Resident  M a g i s t r a t e  i n  open Cour t ,  i f  t h e  

a p p l i c a t i o n  i.n Chambers ha s  f a i l e d ;  and 

(3 )  apply ing  t o  t he  Supreme Court  i f  t h e  Res iden t  M a g i s t r a t e  

has  r ebu f f ed  t h e  e a r l i e r  e f f o r t s .  

Having no t  fol lowed t h e  e s t a b l i s h e d  procedure  and having f a i l e d  i n  h i s  e x t r a -  

j u d i c i a l  e f f o r t s  t o  s ecu re  the  removal of t h e  Res iden t  M a g i s t r a t e ,  t h e  

D i r e c t o r  of P u b l i c  P ro secu t i ons  went t o  t h e  extreme. He e n t e r e d  a  n o l l e  p r o s e q u i  

and p r e sen t ed  a  vo i lun ta ry  b i l l  of ind ic tment  f o r  t h e  a p p l i c a n t s  t o  be t r i e d  i n  

t h e  C i r c u i t  Court .  He, i n  my view,  was high-handed and u n f a i r  i n  t h i s  move. 

He had l e d  t h e  a p p l i c a n t s  t o  clle edge s o  f a r  as a  r r i a l  i n  t hc  I ies ident  

M a g i s t r a t e ' s  C o u r t w a s  concerned. Hc had presen ted  them w i t h  a  copy of t h e  

ind ic tment  on which thcy wcrc t o  be t r i e d  i n  t h e  lower Court .  T h e i r  p r e p a r a t i o n  

was based on t h i s .  To havc suddenly done what t he  D i r c c t o r  d i d ,  appeared mal i -  

c i ous .  He d i s r ega rded  t he  f a c t  t h a t  he was now exposing t h e  a p p l i c a n t s  t o  

g r e a t e r  p e n a l t i e s  i f  convic ted .  It i s  my view t h a t  t h e  C o n s t i t u t i o n  never  con- 

templated such behaviour  by t h e  D i r e c t o r ,  and i t  does n o t  countenance i t .  Indeed ,  

s e c t i o n  277 of t h e  J u d i c a t u r e  (Resident  M a g i s t r a t e s )  Act p rov ide s  t h e  method t h a t  

would have been a p p l i c a b l e  i f  t h e  D i r e c t o r  genuine ly  wished t h e  c a s e  t o  be t r i e d  

i n  t h e  C i r c u i t  Court .  

The s e c t i o n  reads :  

"Anything i n  t h i s  a c t  t o  t h e  c o n t r a r y  no tw i th s t and ing  i t  
s h a l l  be l awfu l  f o r  t h e  D i r e c t o r  of P u b l i c  P ro secu t i ons  
i n  any c a s e  brought  b e f o r e  a  Cour t ,  a t  any t ime b e f o r e  
t h e  accused person has  s t a t e d  h i s  de f ence ,  by w r i t i n g  
under h i s  hand t o  r e q u i r e  t h e  Mag i s t r a t e  t o  ad jou rn  
t h e  c a s e ,  o r  d e a l  w i th  i t  a s  one f o r  t h e  C l r c u i t  Court ;  
and on r e c e i p t  of such r e q u i s i t i o n  t h e  s a i d  M a g i s t r a t e  
s h a l l  d e a l  w i th  t h e  ca se  acco rd ing ly . "  

I n  my view, t h e  proceedings  having reached t he  p o i n t  they had b e f o r e  t h e  

Resident  M a g i s t r a t e , w i t h  bo th  s i d e s  having unequivoca l ly  committed them- 

s e l v e s  t o  a  t r i a l  i n ' t h a t  forum, t h e  D i r ec to r  should have w r i t t e n  t o  t h e  

Resident  Mag i s t r a t e  r e q u e s t i n g  t he  conduct of a p re l imnary  examina t ion ,  i n  

keeping w i t h  s e c t i o n  277.  I n  procceding a s  hc  d i d ,  g ivcn  t h e  h i s t o r y  of t h e  

m a t t e r ,  t h e  D i r e c t o r  of P u b l i c  P ro secu t i ons  c l e a r l y  abuscd t h e  p roce s s  of t h c  

Court .  

THE UNLAWFUL ARREST 

I A s  r ega rd s  the a r r e s t  of t h e  a p p l i c a n t s  i n  t h e  courtroom &t Half-Way-Tree, 

Mr. Wildman, i n  answer t o  t h i s  Cour t ,  conceded t h a t  " t h e r e  may have been a  



I I 
I t e c h n i c a l  b reach  committed i n  how the  m a t t e r  was brought  b e f o r e  t h e  High Cour t .  

When he gave t h e  v e r b a l  i n s t r u c t i o n s  f o r  t he  a r r e s t  of t h e  a p p l i c a n t s  t h e r e  was 

no document i n  e x i s t e n c e  t o  a u t h o r i s e  t h e  a r r e s t  - n e i t h e r  i n  t h e  Res iden t  

M a g i s t r a t e ' s  Court  nor  i n  t h e  C i r c u i t  Court .  There was a l s o  no p roce s s  i n  

t he  hands of t h e  p o l i c e  o r  even en r o u t e  t o  them t o  s a n c t i o n  t he  a r r e s t .  The 

a p p l i c a n t s  had been on b a i l  which had no t  been revoked by any Court .  Fu r the r -  

more, they had no t  committed any new o f f ence .  PIr. Wildman was h e r e  s t a n d i n g  

i n  t h e  shoes  of t h e  D i r e c t o r  of Pub l i c  P ro secu t i ons ,  a  p u b l i c  o f f i c e r  whose 

o f f i c e  i s  one under t h e  C o n s t i t u t i o n .  I n  a c t i n g  a s  he d i d ,  t .hat  i s ,  wi thou t  

observ ing  t h e  l e ' g a l  requ i rements ,  i t  i s  my view t h a t  he abused t h e  c o n s t i t u t i o n a l  

p o s i t i o n  of t h e  D i r e c t o r .  H i s  abuse of i t  r e s u l t e d  i n  t he  un lawfu l  d e p r i v a t i o n  

of t h e  l i b e r t y  of t he  a p p l i c a n t s  i n  c o n t r a v e n t i o n  of s e c t i o n  15 of t h e  C o n s t i t u t i o n .  

There does no t  appear  t o  be any r e a l  d i s p u t e  on t h e  p o i n t .  A f t e r  a l l . ,  "where t h e  

l i b e r t y  of t h e  s u b j e c t  i s  a t  s t ~ i t c ,  technica:L.i t ics arc! impor tan t1 ' :  Brooks v.  I 

Director of Publ ic  Prosecutions  and At to rney  General (supra) .  T h e  a p p l i c a n t s  

a r e ,  i n  my view, e n t i t l e d  t o  r e d r e s s ,  i n  t he  form of damages t o  be a s s e s s e d  a t  

t h e  complet ion of t h e  c r i m i n a l  t r i a l .  M u l t i p l i c i t y  of a c t i o n s  a r e  t o  be avoided 

s o  t he  f a c t  t h a t  r e d r e s s  may be a v a i l a b l e  t o  them i n  a  s e p a r a t e  a c t i o n  should 

no t  p reven t  t he  p r e sen t  r e c o g n i t i o n  and de t e rmina t i on  of t he  b reach  of t h e  

C o n s t i t u t i o n .  

Counsel ' s  conduct , 

/ a h  ', During t h e  course  of t he  p roceed ings  be fo r e  u s ,  t h e  new D i r e c t o r  of P u b l i c  

L,, 
Prosecu t i ons  M r .  Kent Pan t ry ,  Q .C .  sought aud ience  on two occa s ions .  On t h e  f i r s t ,  

he came t o  i n d i c a t e  h i s  w i l l i n g n e s s  t o  f a c i l i t a t e  a  s e t t l e m e n t  of t h e  m a t t e r  by 

t h e  r e t u r n  of t h e  c r i m i n a l  t r i a l  t o  t he  Res iden t  P l a g i s t r a t e ' s  Court .  We took  

t h e  view t h a t  t h e  proceedings  b e f o r e  u s  were c i v i l  i n  n a t u r e  and so  could b e  

r e so lved  i f  i t  was t h e  wish of t h e  p a r t i e s .  Th is  was no t  t o  b e ,  however, a s  

Mr. Wildman withdrew the  coopera t ion  t h a t  he had e a r l i e r  i n d i c a t e d .  

Mr. Pan r ry ' s  second appearance was more d r ama t i c  and c e r t a i n l y  most d e c i s i v e .  

Th is  was on t h e  1 7 t h  December, 1998 .  He came t o  announce t h e  r e v o c a t i o n  of M r .  

Wildman's ass ignment  f o r  disobeying s p e c i f i c  i n s t r u c t i o n s  t h a t  he ,  t he  D i r e c t o r  

of P u b l i c  P ro secu t i ons ,  had g iven .  

I wish merely  t o  s ay  , t h a t  g iven ilr. Wildman's behaviour  i n  t h e  Res iden t  

M a g i s t r a t e ' s  Court  and h i s  i n t i m a t e  connec t ion  w i th  t h e  even t s  n a r r a t e d  i n  t h e  

v a r i o u s  a f f i d a v i t s ,  i t  seemed most unwise f o r  him t o  have been appear ing  a s  

counse l  i n  t h e  p roceed ings  before  t h i s  Court .  



F.A. SMITH, J. 

This is a consolidated hearing of thc two Origi~latillg Motions in thc above suits datcd the 

21" September, 1998 and the 5"' October, 1988 rcspccti\~cly. 

Thc circumstances whicl~ Iccl to the lililig of tlicsc Motiolis arc of Lllc ut1110st inll30rtallcc. 

These must therefore bc statcd in solilc dctail. 'I'l~cy appc:ir largcly from thc affidavits of thc 

c: applicants supported by thc affidavit of Mr. Crafton Millcr tlic attorncy-at-law. They arc as 

follows: 

On the 16'" day o~Octobcs ,  1996, Mr. Winston McKcnzic was asscsted and chargcd with 

324 coutits of fraud. On thc said day lie was tnkcn hcli~sc [lie licsidclit MagislraLc's Coust at 

Half Way Tree where he was gsantcd bail. 

Tlicsc cliargcs camc u p  for mcntion in the I lalf Way 'I'rcc Iicsidcnt Magis1r:itc's Court on 

at least two occasions. Thcy \vcrc sct down for trial on 14"' April, 1997. 

On that datc tlic mattcs \\!as adjour~icd alid a llcw tsiril clntc, May 27, 1997 set. 

On May 27 the proscc~itioli souglit and obtained an adjournment on tllc ground that c' another person was to bc arrcstcd alid chargcd jointly  villi McKcnzic. Thcrcaficr thc casc was 

n~entioned on May 29 and June 16, 1997. 

Mrs. Melanie Tappcr was arrcstcd and charged on thc 7''' day of July 1997. S11c was 

taken to the said Resident Magistsatc's Court on tlic saliic day and granted bail. 

Botli applicants wcrc cliargcd joilitly with conspiracy to dcfsaud Mr. Bcntlcy Rosc of 

$7,000,000.00. 

Both appeared in court on tlic 14"' July 1997. 'Tlicscnlicr tlic mattcs was callcd up for 

I 
nleiltioil on about five (5) occasions. during which time disclosure and othcr psc-trial niattcrs wcrc 

C: dealt with. 

On thc 7Ih Novcil~bes, 1997 tllc mattcr was sct for trial to commence on .lanuasy 26, 1998 

I and to continue on the 27"' and 28'" January, 1998. 

On the 26'" January tlic mattcs was listcd in couit 1 bcforc i-icr Honour Miss Milliccllt 

Ricknlan one of the Resident Magistratcs assigned to thc Rcsidclit h4agistsatc 's Court, Half Way 

Tree. The prosecution was rcprcsciltcd by Ms. 1-Iugh Wildman a Deputy Director of Public 

Prosecutions and Mr. Gayle Nclso~l who had tllc D.I'.P.'s fiat to bc associated with thc 
1 

prosecution. 

The prosecution again applicd Sor an adjo~~s~imcnt  stating that yet anothcr pcsso11 was 
, . 

arrcstcd ill rcspcct of tlic s;lnle C~I ; I I .~CS.  1 Iiis 01llcs ~ C I ' S O I I  W;IS MSS. Melanic McICcn~ic [hc wilk 

of Winstoll McKcnzic. 

Thc defcnce objcctcd to t l~c  application Ibs ;icljous~imc~it. 'I'l~c application was gsantcd 

and the trial was set for four days commcncing on April 30, 1998. 
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The  R e s i d . e n t  ~ a g i s t r a t e ,  Her Honour M i s s  Kickman s t a t e d  t h a t  

e a r l i e r  t h a t  morn ing  it was b r o u g h t  t o  h e r  a t t e n t i o n  by t h e  C l e r k  

t h a t  t h e  matter was l i s t e d  i n  C o u r t  4 b e f o r e  a n o t h e r  R e s i d e n t  

M a g i s t r a t e .  On h e r  i n s t r u c t i o n s  t h e  m a t t e r  w a s  r e l i s t e d  b e f o r e  h e r .  

M r .  N e l s o n  a p p e a r e d  a few m i n u t e s , l a t e r  and  a p o l o g i s e d  f o r  

h i s  l a t e  a r r iva l .  S h o r t l y  a f t e r ,  M r .  Wildman a p p e a r e d .  H e  t o l d  t h e  

c o u r t  t h a t  t h e  p r o s e c u t i o n  was r e a d y .  However h e  wen t  o n  t o  s a y  
' 

t h a t  t h e r e  had b e e n  "some d e v e l o p m e n t s "  and t h a t  h e  was  i n s t r u c t e d  

by $he Director o f  P u b l i c  P r o s e c u t i o n s  t o  s e e k  a  s h o r t  a d j o u r n m e n t .  
I 

The M a g i s t r a t e  e x p r e s s e d  h e r  c o n c e r n  w i t h  t h e  manner  i n  which  t h e  

c case w a s  b e i n g  d e a l t  w i t h .  S h e  s a i d  i t  seemed t h a t  someone d i d  

n o t  wan t  h e r  t o  t r y  t h e  case. E v e n t u a l l y  t h e  matter was a d j o u r n e d  

t o  t h e  f o l l o w i n g  d a y .  

On t h e  2 1 s t  A p r i l ,  1998  b o t h  M r .  Wildman and  M r .  N e l s o n  were 

a b s e n t .  T h e r e  was no  word o f  a p o l o g y  o r  e x p l a n a t i o n .  

I I n  a n  a f f i d a v i t  M i s s  G regg ,  t h e  C l e r k  o f  C o u r t s ,  s t a t e d  t h a t  

t h e  M a g i s t r a t e  e n q u i r e d  "whe re  a r e  t h e  p e r s e c u t o r s . "  She  t h e n  t o l d  

t h e  M a g i s t r a t e  t h a t  t h e  Deputy  C l e r k  had i n f o r m e d  h e r  t h a t  M r .  

Wildman had t e l e p h o n e d  t o  s a y  t h a t  t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u -  

t i o n s  had o r d e r e d  t h a t  t h e  m a t t e r  b e  t r a n s f e r r e d  t o  C o u r t  4 .  The 

M a g i s t r a t e  was, u n d e r s t a n d a b l y ,  p e r t u r b e d  and o b s e r v e d  t h a t  t h e  

D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  c o u l d  n o t  " o r d e r  h e r  a r o u n d . "  She  
P) I 

L, n o n e t h e l e s s  a d j o u r n e d  t h e  m a t t e r  f o r  t r i a l  on  J u l y  6 ,  7 and  8 .  

On J u l y  6 ,  t h e  m a t t e r  was a g a i n  l i s t e d  b e f o r e  Her Honour M i s s  

.Rickman'.  M r .  Wildman, on  b e h a l f  o f  t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u -  

t i o n s  e n t e r e d  a no l l l e  p r o s c q u i .  A n o t e  appendcd  t o  t h e  n o l l e  

p r o s e q u i  i n d i c a t e s  t h a t  it w a s  e n t e r e d  s o l e l y  s o  t h a t  t h e  p r o c e e d i n g s  

a g a i n s t  t h e  a c c u s e d  p e r s o n s  may b e  commenced d e  novo i n  t h e  Home 

C i r c u i t  on  a V o l u n t a r y  B i l l  o f  I n d i c t m e n t .  

C o n s e q u e n t l y  t h e  a c c u s e d  p e r s o n s ,  t h a t  i s ,  t h e  a p p l i c a n t s ,  were 

t a k e n  i n t o  c u s t o d y .  They were t r a n s p o r t e d  t h e  same d a y  t o  t h e  

Hone C i r c u i t  C o u f t .  T h e r e  a  V o l u n t a r y  B i l l  o f  I n d i c t m e n t  wh ich  was 

p r e f e r r e d  a g a i n s t  them was p l a c e d  b e f o r e  P i t t e r ,  J .  who a d m i t t e d  

them t o  b a i l .  

The c h a r g e s  c o n t a i n e d  i n  t h e  Supreme C o u r t  I n d i c t m e n t  a r e  

i d e n t i c a l  t o  t h e  c h a r g e s  c o n t a i n e d  i n  t h e  e r s t w h i l e  p r o p o s e d  

i n d i c t m e n t  f o r  t h e  R e s i d e n t  M a g i s t r a t e ' s  C o u r t .  



W e  h a v e  b e f o r e  u s  a f f i d a v i t s  sworn by M r .  G l en  Andrade  Q . C . ,  

( t h e , f i r s t  R e s p o n d e n t ) ,  M r .  B e n t l e y  Rose, M r .  Hansu rd  Lawson, 
i 

C o n s t a b l e  J o y  R e i d , ' C o n s t a b l e  D a n i e l  R i c h a r d s  and M i s s  L a u r e l  Gregg 

, ( t h e  C l e r k  o f  C o u r t s )  . T h e s e  a f f i d a v i t s  w e r e  f i l e d  by  a n d / o r  o n  

b e h a l f  o f  t h e  R e s p o d n e t s .  

M r .  B e n t l e y  Rose i s  a bus ine s sman  and t h e  managing  d i r e c t o r  o f  

Ben ros  Company ~ i m i t e d  o f  wh ich  M r .  Wins ton  McKenzie w a s  a Director.  

The a l l e g a t i o n s  a r e s t h a t  t h e  a p p l i c a n t s  and  M r s .  E l a i n e  McKenzie 

d e f r a u d e d  B e n r o s  Company L i m i t e d .  

The i m p o r t  o f  M r .  R o s e ' s  e v i d e n c e ,  it i s  a r g u e d ,  i s  t h e  e f f e c t  

wh ich  t h e  s t a t e m e n t s  a l l e g e d  t o  have  b e e n  made by t h e  M a g i s t r a t e  

m i g h t  have  on  h i s  p e r c e p t i o n  o f  a f a i r  t r i a l .  B e  s t a t e d  t h a t  o n  o r  

a b o u t  t h e  2 6 t h  J a n u a r y ,  1998 h e  r e c e i v e d  a " v e r y  d i s t u r b i n g  r e p o r t . "  

H e  a l s o  s t a t e d  t h a t  on  o r  a b o u t  t h e  2 0 t h ~ A p r i 1 ,  1 9 9 8 ,  h e  was i n  t h e  I 

C l e r k  o f  t h e  C o u r t ' s  o f f i c e  when h e  h e a r d  a young l a d y  t e l l i n g  t h e  
I I 

c l e r k l t h a t  H e r  Honour M i s s  Rickman had s a i d  ".......... t h e  case o f  

Wins ton  McKenzie a n d ~ e l a n i e  T a p p e r  b e l o n g s  t o  h e r . "  M r .  Rose  s a i d  

h e  t o l d  Mr. Wildman and M r .  Ne l son  w h a t  h e  had h e a r d .  

He c l a i m e d  t h a t 1  " I  was v e r y  u p s c t  as i t  was c l e a r  t o  me f rom 

M i s s  R ickman ' s  r emark  r e p o r t e d  t o  m e  f rom t h e  p r e v i o u s  c o u r t  d a t e  
1 

a s  w e l l  as  w h a t  I had h e a r d  o n  t h i s  d a y ,  t h a t  I c o u l d  n o t  e x p e c t  

t h a t  t h e r e  would b e  a  f a i r  h e a r i n g  and j u s t i c e  done  i n  t h e  m a t t e r . "  

A s  we s h a l l  see l a t e r  t h i s  p e r c e p t i o n  seems t o  b e  o n e  o f  t h e  

f a c t o r s  w h i c h  i n f l u e n c e d  t h e  Di rec tor  o f  P u b l i c  P r o s e c u t i o n s  i n  

e n t e r i n g  t h e  n o l l e ' p r o s e q u i .  

A c c o r d i n g  t o  M i s s  L a u r e l  Gregg ,  t h e  C l e r k  o f  t h e  C o u r t s ,  it 

was on  t h e  2 1 s t  o f  A p r i l ,  1998 t h a t  t h e  l e a r n e d  R e s i d e n t  M a g i s t r a t e  

had e n q u i r e d  "where  are t h e  p e r s e c u t o r s "  and  t h e n  p r o c e e d e d  t o  r e a d  

f rom a s t a t e m e n t  wh ich  made m e n t i o n  o f  t h e  w o r m s  "coming o u t  o f  t h e  

woodwork." M r .  Hansurd Lawson, C o n s t a b l e  J o y  Reece and C o n s t a b l e  

D a n i e l  ' R i c h a r d s  c o r r o b o r a t e  M i s s  G r e g g ' s  e v i d e n c e .  

M r .  G l e n  Andrade ,  Q .C . ,  t h e  t h e n  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  

i n  h i s  a f f i d a v i t  s t a t e d  t h a t  h e  was a d v i s e d  o f  t h e  comments a l l e g e d l y  

made by t h e  l e a r n e d  R e s i d e n t  M a g i s t r a t e  Miss Rickman i n  open  c o u r t .  

He was o f  t h e  v i ew  t h a t  t h e  a l l e g e d  comments were " c l e a r l y  p r e j u d i -  

c i a l  t o  a  f a i r  t r i a l  i n  t h a t  r e f e r e n c e  was made t o  t h e  p r o s e c u t o r s  



a s  ' p e r s e c u t o r s '  and 'woodworms.' Be was v e r y  concerned a s  t o  t h e  

i m p l i c a t i o n s  f o r  a  f a i r  t r i a l .  Consequent ly  he d i s c u s s e d  t h e  m a t t e r  I 
w i t h  The Honourable Chief  J u s t i c e  w i t h  a  view t o  hav ing  t h e  m a t t e r  

t r a n s f e r r e d  t o  a n o t h e r  c o u r t .  Such e f f o r t s  were t o  no a v a i l ,  he  

s a i d .  He t h e r e f o r e  took t h e  d e c i s i o n  t o  remove t h e  c a s e  t o  t h e  

j u r i s d i c t i o n  o f  t h e  Supreme Cour t  by e n t e r i n g  a n o l l e  p r o s e q u i  and 

p r e f e r i n g  a  Volun ta ry  B i l l  o f  I n d i c t m e n t :  

He d i d  t h i s ,  he  s a i d ,  " t o  e n s u r e  t h a t  t h e  t r i a l  would proceed 

w i t h o u t  v i o l e n c e  t o  t h e  maxim j u s t i c e  must n o t  o n l y  be done b u t  

m a n i f e s t l y  and undoubtedly  appear  t o  be  done ."  Presumably he  had 

i n  mind t h e  p e r c e p t i o n  of M r .  Ben t l ey  Rose t h e  v i r t u a l  c o m p l a i n a n t .  

H e  went on t o  s t a t e  t h a t  because  a  d a t e  f o r  t r i a l  was s e t  and t h e  

Case was ready  and t h e  w i t n e s s e s  were i n  a t t e n d a n c e  and t h e  volume 
1 

of  e v i d e n c e  involved, ,  he though t  i t  more d e s i r a b l e  i n  t h e  i n t e r e s t  

o f  j u s t i c e  t h a t  a  Volun ta ry  B i l l  o f  I n d i c t m e n t  be  p r e f e r r e d  i n s t e a d  1 
of  p roceed ing  by way o f  a  p ' r e l iminary  e n q u i r y .  

I must now t u r n  t o  c o n s i d e r  t h e  i s s u e s  canvassed b e f o r e  u s .  

These a p p l i c a t i o n s  a r e  made p u r s u a n t  t o  S e c t i o n  25  (1) of  The 

C o n s t i t u t i o n  o f  Jamaica .  The a p p l i c a n t s  a r e  a l l e g i n g  t h a t  c e r t a i n  

p r o v i s i o n s  o f  S e c t i o n s  1 4 - 2 0  o f  Chap tc r  3 havc been and a r c  b e i n g  

con t ravened  i n  r e l a t i o n  t o  them. 

For convenience  and economy of  t ime  I w i l l  f i r s t  s e t  o u t  t h e  

D e c l a r a t i o n s  s o u g h t  which a r e  common t o  t h e  a p p l i c a n t s  and t h e n  

t h o s e  t h a t  a r e  p e c u l i a r  t o  each .  

.Common D e c l a r a t i o n s  Sought 
I 

1. That  t h e  e n t r y  o f  a  Nol le  P r o s e q u i  by t h e  D i r e c t o r  o f  P u b l i c  

P r o s e c u t i o n s  i n  r e s p e c t  of  c h a r g e s  pending a g a i n s t  t h e  

a p p l i c a n t  i n  t h e  R e s i d e n t  M a g i s t r a t e ' s  Cour t  f o r  t h e  purpose  

o f  r e i n s t i t u t i n g  t h e  i d e n t i c a l  c h a r g e s  i n  t h e  Supreme C o u r t  

amounted i n  t h e  c i r c u m s t a n c e s  o f  t h e  i n s t a n t  c a s e  t o  an  abuse  

o f  t h e  p r o c e s s  of  t h e  c o u r t  and t o  a  d e p r i v a t i o n  o f  p r o t e c t i o n  
I 

of  l a w  and t o  a  ' c o n t r a v e n t i o n  o f  SS.13 15 and 2 0  o f  t h e  
I 1 

C o n s t i t u t i o n  i n  r e l a t i o n  t o  t h e  A p p l i c a n t .  



2.  T h a t  t h e  A p p l i k a n t ' s  r i g h t  t o  p e r s o n a l  l i b e r t y  and  

t o  p r o t e c t i o n  o f  l a w  u n d e r  S.15 ( a )  - (k) and  S.20 o f  

t h e  C o n s t i t u t i o n  h a s  b e e n  and i s  b e i n g  c o n t r a v e n e d  

by t h e  a f o r e s a j d  u n c o n s t i t u t i o n a l  a c t i o n  o f  t h e  
I 

Director o f  P u b l i c  P r o s e c u t i o n s  by t h e  m a n i p u l a t i o n  
I 

a n d / o r  m i s u s e  o f  t h e  p r o c e s s  o f  t h e  C o u r t .  

3 .  T h a t  S.277 o f  t h e  J u d i c a t u r e  ( R e s i d e n t  M a g i s t r a t e ' s )  

A c t  s p e c i f i c a l l y  p r o v i d c s  f o r  t h c  modus o f  t r a n s f e r  o f  

a c r i m i n a l  case a t  t h e  i n s t a n c e  o f  The D i r e c t o r  o f  

P u b l i c  P r o s e c u t i o n s  f rom t h e  M a g i s t r a t e ' s  C o u r t  t o  t h a t  

'.. 
of t h e  Supreme C o u r t .  

4 .  T h a t  SS.272 ,and 277 o f  t h e  a f o r e s a i d  J u d i c a t u r e  

( R e s i d e n t  M a g i s t r a t e ' s )  A c t  and  S.20 o f  t h e  c o n s t i t u -  

0 t i o n  c o n j o i n t l y  p r o t e c t  t h e  r i g h t  o f  t h e  A p p l i c a n t  t o  

a f a i r  h e a r i n g  by way o f  a P r e l i m i n a r y  E x a m i n a t i o n  whe re  

t h e  Director  o f  P u b l i c  P r o s e c u t i o n s  d i r e c t s  t h e  M a g i s t r a t e  

i n  w r i t i n g  t,o t r e a t  t h e  c a s e  as o n e  f o r  ' t h e  C i r c u i t  C o u r t .  

5 .  T h a t  t h e  e n 8 t r y  o f  t h e  Nollc P r o s e q u i  and t h e  preferment o f  

a V o l u n t a r y  B i l l  by t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  

c o n s t i t u t e  a m a n i f e s t  m a n i p u l a t i o n  o f  t h e  p r o c e s s  o f  t h e  

<-- \ 
C o u r t  and a n  a t t e m p t  t o  c i r c u m v e n t  5 . 277  o f  t h e  J u d i c a t u r e  

\ 

L2 ( R e s i d e n t  M a g i s t r a t e s )  A c t  i n  o r d e r  t o  b r i n g  t h e  A p p l i c a n t  
I 

t o  t r i a l  i n  t h e  Supreme C o u r t  w i t h o u t  a j u d i c i a l  d e t e r m i n a -  

1 t i o n  t h a t  a p r d m a  f a c i e  case h a s  b e e n  made o u t .  

6 .  T h a t  t h e  p e r f o r m a n c e  o f  t h e  f u n c t i o n s  o f  t h e  D i r e c t o r  o f  

P u b l i c  P r o s e c u t i o n s  i s  s u b j e c t  t o  r e v i e w  and  c o r r e c t i o n  

by  t h e  c o u r t  p u r s u a n t  t o  S .  l (1 )  o f  t h e  C o n s t i t u t i o n .  

D e c l a r a t i o n  P e c u l i a r  t o  c h e  Mot ion  01 M i s s  M e l a n i e  T a p p c r  
? -., 

U T h a t  t h e  A p p l i c a n t  was c n t i t l c d  t o  a f a i r  h e a r i n g  o n  t l ~ c  

a f o r e s a i d  c h a r g e s  w i t h i n  t h e  p a r a m e t e r s  o f  S .272  and  S .277  

o f  t h e  J u d i c a t u r e  ( R e s i d e n t  M a g i s t r a t e ' s )  A c t  b e f o r e  t h e  

R e s i d e n t  M a g i s t r a t e  a s  a n  i n d e p e n d e n t  and i m p a r t i a l  c o u r t  
I 

e s t a b l i s h e d  by  l a w .  



Those P e c u l i a r  t o  t h e  Motion o f  M r .  Winston McKenzie 

1. T h a t  t h e  i s s u e  o f  a  N o l l e  P r o s e q u i  by t h e  D r i e c t o r  

o f  P u b l i c  P r o s e c u t i o n s  d o e s  n o t  amount t o  a  w i t h d r a w a l  

a n d / o r  d i s m i s q a l  o f  a  c h a r g e  o r  c h a r g e s  a g a i n s t  t h e  

p e r s o n  cha rged  u n d e r  S . 2 0 ( 1 )  o f  t h e  C o n s t i t u t i o n .  
I 

2 .  T h a t  t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  h a s  power 

unde r  S.94 o f  The C o n s t i t u t i o n  o n l y  t o  d i s c o n t i n u e  a  

c r i m i n a l  c a s e  however i n s t i t u t e d ,  b u t  no power t o  r e i n -  

s t a t e  t h e  i d e n t i c a l  c a s e  and t o  o b t a i n  t r i a l  t h e r e o n  

s a v e  upon s t r o n g  and p o w e r f u l  g rounds  o f  j u s t i f i c a t i o n  

d e m o n s t r a t e d  t o  t h e  C o u r t .  

3 .  T h a t  t h e  C o n s t i t u t i o n  d o e s  n o t  g i v e  t h e  D i r e c t o r  o f  

P u b l i c  P r o s e c u t i o n s  a s  a n  o f f i c e r  o f  t h e  E x e c u t i v e  

Branch o f  Government t h e  power t o  s e l ec t  t h e  s e v e r i t y  

o f  t h e  r a n g e  o f  punishment  t o  be  imposed on a n  i n d i v i d u a l  

who may b e  found t o  b e  g u i l t y  o f  t h e  o f f e n c e s  se t  o u t  

h e r e i n .  

4 .  T h a t  t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s b y  i s s u i n g  a  

N o l l e  P r o s e q u i  i n  r e s p e c t  of  cha rge : s  pend ing  a g a i n s t  

t h e  A p p l i c a n t  i n  t h e  R e s i d e n t  M a g i s t r a t e ' s  C o u r t  f o r  t h e  

p u r p o s e  o f  r e i n s t a t i n g  t h e  i d e n t i c a l  c h a r g e s  i n  t h e  
i' I' 
L *' Supreme C o u r t  amounted i n  t h e  c i r c u m s t a n c e s  t o  t h e  

D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  s e l e c t i n g  t h e  s e v e r i t y  

' o f  t h e  r a n g e  o£ punishment  t o  b e  imposed on t h e  A p p l i c a n t  
I 

i f  h e  i s  found g u i l t y  o f  t h e  s a i d  c h a r g e s  and amounts  t o  

t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  p e r f o r m i n g  a n d / o r  

d i r e c t i n g  j u d i c i a l  f u n c t i o n s  c o n t r a r y  t o  t h e  p r i n c i p l e  

o f  t h e  s e p a r a t i o n  of  powers .  

The O r d e r s  s o u g h t  by t h e  a p p l i c a n t s  a r e  a s  i n d i c a t e d  below: 

1. ( a )  T h a t  t h e  V o l u n t a r y  B i l l  o f  I n d i c t m e n t  
h e r e i n  b e  s t r u c k  o u t  a n d / o r  d i s m i s s e d  a n d / o r  
set  a s i d e  a s  n u l l  and v o i d  by r e a s o n  o f  t h e  
c o n t r a v e n t i o n  o f  S e c t i o n  15  o f  t h e  C o n s t i t u t i o n  
(The combined e f f e c t  o f  o r d e r s  s o u g h t  by b o t h ) .  

( b )  T h a t  t h e  V o l u n t a r y  B i l l  o f  I n d i c t m e n t  
d a t e d  t h e  6 t h  day o f  J u n e ,  1 9 9 8  a s  a g a i n s t  
t h e  A p p l i c a n t  b e  s e t  a s i d e  a s  n u l l  and v o i d  
by r e a s o n  o f  t h e  c o n t r a v e n t i o n  o f  t h e  
p r i n c i p l e  of  t h e  s e p a r a t i q n  of  powers 
( s o u g h t  o n l y  by Wins t o n  McKenzie) . 



2. * h a t  t h e  A p p l i c a n t s  be  u n c o n d i t i o n a l l y  
d i s c h a r g e d .  

3 .  A l t e r n a t i v e l y  t h a t  t h e  a f o r e s a i d  c h a r g e s  
a g a i n s t  t h e  A p p l i c a n t s  be  r e m i t t e d  t o  
t h e  R e s i d e n t  M a g i s t r a t e ' s  C o u r t  f o r  t r i a l  
a n d / o r  o t h e r w i s e  t o  be  d e a l t  w i t h  a c c o r d i n g  
t o  law.  

( M r .  Ramsay a s k e d  t h e  c o u r t  t o , c o n c e n t r a t e  
on t h i s  o r d e r )  

4 .  , T h a t  t h e  a p p l i c a n t s  b e  awarded compensa t ion  
t o  b e  a s s e s s e d  a s  t h e  c o u r t  may d i r e c t ,  
from The S t a t e  a s  r e d r e s s  f o r  t h e  d e p r i v a t i o n  
o f  t h e i r  p e r s o n a l  l i b e r t y  unde r  S.15 o f  t h e  
c o n s t i t u t i o n ,  and f o r  d e p r i v a t i o n  o f  t h e  

' p r o t e c t i o n  o f  Law unde r  S . 2 0  o f  t h e  s a i d  
C o n s t i t u t i o n .  

5. , T h a t  c o s t s  o f  t h e  a p p l i c a t i o n s  may b e  p a i d  
by t h e  f i r s t  and second  r e s p o n d e n t s  o r  s u c h  
o t h e r  Orde r  a s  t h e  IIonourable  C o u r t  may t h i n k  
f i t .  

6 .  For  such  f u r t h e r  and o t h e r  r e l i e f  a s  t h e  
c o u r t  may seem f i t .  

The I s s u e s  I 

The i s s u e s  f o r  t h e  d e t e r m i n a t i o n  o f  t h i s  c o u r t  may b e  

summarised as f o l l o w s  : 

(1 Whether i n  l i g h t  o f  S e c t i o n  1 ( 9 )  o f  t h e  C o n s t i t u -  
t i o n  o f  J a m a i c a ,  t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s '  
r i g h t  t o  d i s c o n t i n u e  c r i m i n a l  p r o c e e d i n g s  b e f o r e  a  
c o u r t  o r  t o  e n t e r  a  n o l l e  p r o s e q u i  p u r s u a n t  t o  
S e c t i o n  1 9 4  ( 3 )  ( c )  o f  t h e  C o n s t i t u t i o n  and S.4 o f  
t h e  C r i m i n a l  J u s t i c e  ( A d m i n i s t r a t i o n )  A c t ,  i s  s u b j e c t  
t o  j u d i q i a l  c o n t r o l  a n d / o r  r e v i e w ;  

I 

1 ( 2 )  I f  t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  i s  s u b j e c t  

C' t o  s u c h  j u d i c i a l  c o n t r o l  a n d / o r  r e v i e w  w h e t h e r  h i s  
e n t  o f  t h e  n o l l e  p r o s e q u i  may be s e t  a s i d e  by 
t h i s  c o u r t ,  on t h e  ground t h a t  it mounts  t o  o r  i s  
f i r s t  s t e p  i n  an  a b u s e  o f  t h e  p r o c e s s  o f  t h e  c o u r t ;  

( 3  Whether t h e  r e i n s t i t u t i o n  by way o f  a  V o l u n t a r y  
B i l l  o f  I n d i c t m e n t  i n  t h e  Supreme C o u r t  o f  t h e  
same c h a r g e s  which were t h e  s u b j e c t  m a t t e r  o f  t h e  
n o l l e  p r o s e q u i  e n t e r e d  i n  t h e  R e s i d e n t  M a g i s t r a t e ' s  
C o u r t  t o  a c h i e v e  t h e  o b j e c t i v e  o f  removing t h e  c a s e  

1 from t h e  a p r t i c u l a r  R e s i d e n t  M a g i s t r a t e  c o n s t i t u t e s  
a n  a b u s e  o f  t h e  p r o c e s s  o f  t h e  c o u r t ,  a d e p r i v a t i o n  
o f  t h e  p r o t e c t i o n  o f  law a f f o r d e d  by S.277 o f  t h e  

I J u d i c a t u r e  ( R . M . )  A c t ,  and a  c o n t r a v e n t i o n  o f  t h e  
C o n s t i t u t i o n  and a b r e a c h  o f  t h e  a p p l i c a n t s '  l e g i t i -  

I mate e x p e c t a t i o n s ;  and 

-' 
1- ( 4 )  Whether t h e  a p p l i c a n t s  were u n l a w f u l l y  a r r e s t e d  

and d e p r i v e d  o f  t h e i r  l i b e r t y  w i t h i n  t h e  meaning 
o f  S.15 o f  t h e  C o n s t i t u t i o n  and  t h u s  e n t i t l e d  t o  
r e d r e s s  u n d e r  S .25  o f  t h e  C o n ' s t i t u t i o n .  

I w i l l  now p r o c e e d  t o  d e a l  w i t h  t h e s e  i s s u e s .  I p r o p o s e  t o  
I 

deal with 1 and 2 t o g e t h e r .  Whether t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u -  

t i o n  i s  s u b j e c t  t o  j u d i c i a l  r e v i e w  a n d / o r  c o n t r o l  i n  t h e  e x e r c i s e  



o f  h i s  powers u n d e r  S . 9 4 ( 3 )  ( c )  o f  t h e  C o n s t i t u t i o n  and S.4 o f  t h e  

C r i m i n a l  J u s t i c e  A c t  and whe the r  the  e n t r y  o f  n o l l e  p r o s e q u i  may b e  

s e t  a s i d e  by t h e  c o u r t  on t h e  ground t h . a t  it amounts  t o  o r  i s  t h e  

f i r s t  s t e p  i n  an  a b u s e  o f  t h e  p r o c e s s  o f  t h e  c o u r t .  

S e c t i o n  9 4 ( 3 )  ( c )  o f  t h e  C o n s t i t u t i o n  s t a t e s :  

The D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  
s h a l l  have  power i n  any c a s e  i n  which  
he c o n s i d e r s  it d e s i r a b l e  s o  t o  do  - 

........................ ( a )  

( c )  t o  d i s c o n t i n u e  a t  any s t a g e  
! b e f o r e  judgment i s  d e l i v e r e d .  

any s u c h  c r i m i n a l  p r o c e e d i n g s  
i n s t i t u t e d  o r  u n d e r t a k e n  by 
h i m s e l f  o r  any o t h e r  p e r s o n  
o r  a u t h . o r i t y  . 

S.94 ( 6 )  p r o v i d e s :  

I n  t h e  e x e r c i s e  o f  t h e  powers c o n f e r r e d  
upon him by t h i s  s e c t i o n  t h e  D i r e c t o r  
o f  P u b l i c  P r o s e c u t i o n s  s h a l l  n o t  b e  
s u b j e c t  t o  t h e  d i r e c t i o n  o r  c o n t r o l  o f  
any o t h e r  p e r s o n  o r  a u t h o r i t y .  

S . 1 ( 9 )  p r o v i d e s :  

No p r o v i s i o n  o f  t h i s  C o n s t i t u t i o n  t h a t  
any p e r s o n  o r  a u t h o r i t y  s h a l l  n o t  b e  
s u b j e c t  t o  t h e  d i r e c t i o n  o r  c o n t r o l  o f  
any o t h e r  p e r s o n o r  a u t h o r i t y  i n  e x e r c i s i n g  
any f u n c t i o n s  unde r  t h i s  c o n s t i t u t i o n  
s h a l l  b e  c o n s t r u e d  a s  p r e c l u d i n g  a  c o u r t  
from e x e r c i s i n g  j u r i s d i c t i o n  i n  r e l a t i o n  
t o  any q u e s t i o n  whe the r  t h a t  p e r s o n  o r  
a u t h o r i t y  h a s  per formed t h o s e  f u n c t i o n s  
i n  a c c o r d a n c e  w i t h  t h e  c o n s t i t u t i o n  o r  any 
o t h e r  law.  

S e c t i o n  4 o f  The C r i m i n a l  J u s t i c e  A c t  empowers t h e  D i r e c t o r  

o f  P u b l i c  P r o s e c u t i o n s  o r  h i s  Deputy t o  e n t e r  a  n o l l e  p r o s e q u i  i n  

any c r i m i n a l  p r o c e e d i n g s  b e f o r e  any c o u r t .  

M r .  Ramsay Q . C . ,  f o r  t h e  a p p l i c a n t  Mrs. Tapper  s u b m i t t e d  t h a t  

t h e  combined e f f e c t  o f  S . 1 ( 9 )  o f  t h e  c o n s t i t u t i o n  and s . 9 4  ( 6 )  i s  

lr -1 t h a t  w h i l s t  t h e  d i s c r e t i o n  o f  t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  
L- / 

t o  i n s t i t u t e  p r o c e e d i n g s  o r  d i s c o n t i n u e  them i s  u n f e t t e r e d  o n c e  

he  h a s  i n s t i t u t e d  p r o c e e d i n g s  b e f o r e  t h e  c o u r t ,  it i s  t h e  c o u r t  

t h a t  h a s  c o n t r o l  o f  t h e  p r o c e e d i n g s .  Hence t h e  c o u r t  c a n  s a y  t h e r e  

i s  an  abuse  o f  p r o c e s s  and s e t  a s i d e  t h e  n o l l e  p r o s e q u i .  Fo r  t h i s  

c o n t e n t i o n  he re l ies .  on Brooks v. Director o f  P u b l i c  P r o s e c u t i o n s  

of Jamaica (1994)  2  A l l  E.R. 231 a t  239 ( a - f )  and  a t  p .240 (e) a n d  



C ' 
M r .  S c o t t  f o r  t h e  a p p l i c a n t  McKenzie, s u b m i t t e d  t h a t  t h e  

e n t r y  o f  a  n o l l e  p r o s e q u i  i s  o n e  o f  t h e  many r u l e s  o f  p r o c e d u r e  

i n v o l v e d  i n  t h e  c r i m i n a l  t r i a l .  H e  c o n t e n d e d  t h a t  t h e  e n t r y  o f  

n o l l e  p r o s e q u i  i s  t h e  p r o c e s s  which  i n i t i a t e d  t h e  a b u s e  o f  p r o c e s s  

a n d  t h a t  t h i s  c o u r t  - t h e  c o n s t i t u t i o n a l  c o u r t  - h a s  t h e  power as  

p a r t  o f  i t s  s u p e r v i s o r y  mechanism t o  c n s u r e  t h a t  t h e  p r o c e s s  o f  

t h e  c o u r t  i s  n o t  abu , sed .  Great r e l i a n c e  was p l a c e d  on ~ i r e c t o r  

c) of P u b l i c  P r o s e c u t i o n s  v -  I3- (1998)  HCA 45 ( 2 3 r d . J u l y ,  1 9 9 8 )  a 

d e c i s i o n  of t h e  ~ i g h  C o u r t  o f  A u s t r a l i a  and Gabby Rona v. D i s t r i c t  

C o u r t  of S o u t h  A u s t r a l i a  (19-1-95) a d e c i s i o n  o f  t h e  Supreme C o u r t  
I 

of  S o u t h  A u s t r a l i a .  

M r .  Wildman conceded  t h a t  l i k e  o t h e r  f u n c t i o n a r i e s  u n d e r  The 

C o n s t i t u t i o n  t h e  e x e r c i s e  o f  power by t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u -  

t i o n s  c a n  be  reviewed by t l ~ c  c o u r t .  11c rcfcrs t o  t h e  c a s c  o f  

C o u n c i l  of C i v i l  S e r v i c e  Un ions  and O t h e r s  v -  M i n i s t e r  of C i v i l  

Cj Services (1984)  3 A l l  E.R. 935 (CCSU) where  t h e  House o f  L o r d s  h e l d  

t h a t  powers  e x e r c i s e d  u n d e r  t h e  p r e r o g a t i v e  arc s u b j e c t  t o  j u d i c i a l  

r e v i e w .  However h e  c o n t e n d e d  t h a t  t h e  Director o f  P u b l i c  P r o s e c u -  

t i o n s  c a n  o n l y  b e  c h a l l e n g e d  i f  it c a n  b e  shown t h a t  h e  had  b r e a c h e d  

t h e  u l t r a  v ires  p r i n c i p l e  - s e e  Tapp inq  v. Lucas  - 2 0  W.1-R, 229 a t  

235H. T h a t  it m u s t  b e  shown t h a t  h i s  c o n d u c t  was i l l e g a l  o r  i r r a t i o n a l  

o r  p r o c e d u r a l l y  i m p r o p e r .  M r .  Wildman r e f e r r e d  t h e  c o u r t  t o t h e  N l 9 z r i a n  

C o u r t  o f  A p p e a l ' s  d e c i s i o n  I n  A t t o r n e y  G c n c r a l ,  Ogun State  ct a1 v ,  

E g e n t i  (1987)  LRC ( C o n s t . )  607 .  The C o u r t  o f  A p p e a l ' s  d e c i s i o n  h e r e  

was p r i m a r i l y  c o n c e r n e d  w l t h  t h e  d o c t r i n e  o f  s t a r e  d e c i s i s .  

M r .  Ne l son  a d o p t s  M r .  Wl ldman ' s  submission I n  t h i s  r e g a r d  and 

c o n t e n d s  t h a t  t h e r e  h a s  been  no  a b u s e  o f  p r o c c s s .  

On t h i s  i s s u e  M r .  Campbel l  c o n t e n t e d  h i m s c l f  by s u b m i t t i n g  

t h a t  t h e  e n t e r i n g  o f  a  n o l l e  p r o s e q u i  c o u l d  n o t  b e  a n  a b u s e  o f  

p r o c e s s  s i n c e  t r i a l  had n o t  y e t  bcgun .  

I n  C o n n e l l y  v. Director o f  Pub l i c  P r o s e c u t i o n s  ( 1 9 6 4 )  A.C. 1254  

t h e  House o f  L o r d s  h e l d  t h a t  t h e  c o u r t  h a s  a g e n e r a l  i n h e r e n t  powcr  

t o  p r o t e c t  i t s  p r o c e s s  a g a i n s t  a b u s e .  T h l s  i n c l u d e s  s a f e g u a r d i n g  

t h e  a c c u s e d  p e r s o n  f rom o p p r e s s i o n  and p r e ~ u d l c e  - S e e   ills v. 

Cooper  (1967)  2 A l l  E.R. 100. 

I n  Brooks  v. Director o f  P u b l i c  P r o s e c u t i o n s  ' (1994)  2  A l l  E.R. 

231 and 238 (h) t h e  P r i v y  C o u n c i l  h e l d  t h a t  t h e  p r i m a r y  p u r p o s e  o f  



t S . ' 9 4 ( 6 )  o f  The C o n s t i t u t i o n  was t o  p r o t e c t  t h e  D i r e c t o r  o f  P u b l i c  

P r o s e c u t i o n s  f rom p o l i t i c a l  i n t e r f e r e n c e  and it had no  a p p l i c a t i o n  

t o  j u d i c i a l  c o n t r o l  o f  p r o c e e d i n g s .  

I t  would seem t h e r e f o r e  t h a t  t h e r e  i s  no  r e a l  d i s p u t e  a s  t o  

w h e t h e r  o r  n o t  t h e  c o u r t  may r e v i e w  t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u -  

t i o n ' s  e x e r c i s e  o f  t h e  power t o  e n t e r  a n o l l e  p r o s e q u i .  

I n d e e d  t h e  d i c t a  o f  Smi th  L . J .  i n  R.  v.  C o m p t r o l l e r  of P a t e n t s  

(1899) 1 Q.B. 909 a t  9 1 4  t h a t :  ..." The A t t o r n e y  G e n e r a l  a l o n e  h a s  

power t o  e n t e r  a  n o l l e  p r o s e q u i  and t h a t  power i s  n o t  s u b j e c t  t o  any  

c o n t r o l "  d o  n o t  r e f l e c t  t h e  p r e s e n t  s t a t u s  o f  t h e  law.  

The power o f  t h e  A t t o r n e y  Gcncrctl  o f  1;ngland was e x e r c i s e d  

d i r e c t l y  u n d e r  t h e  p r e r o g a t i v e  and a s  s u c h  was t h o u g h t  t o  b e  immune 

f rom c h a l l e n g e  i n  t h e  c o u r t s .  And, a t  t h e  t i m e  when t h e  l e a r n e d  t r i a l  

j udge  s p o k e ,  j u d i c i a l  r e v i e w  o f  t h e  e x e r c i s e  o f  p r e r o g a t i v e  power was  

" l i m i t e d  t o  e n q u i r i n g  i n t o  w h e t h e r  a p a r t i c u l a r  power e x i s t e d ,  a n d ,  

C/ i f  it d i d ,  i n t o  i t s  e x t e n t . "  But  as was s a i d  by Lord Scarman i n  t h e  

CCSU c a s e  ( s u p r a )  a t  9 4 5  " t h i s  l i m i t a t i o n  h a s  now g o n e ,  owerwhelmed 

by t h e  d e v e l o p i n g  modern l a w  o f  l u d i c i a l  r e v i e w . "  

I n  any  e v e n t ,  a s  s t a t e d  b e f o r e ,  i n  J a m a i c a  t h e  power o f  t h e  

D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  t o  d i s c o n t i n u e  c r i m i n a l  p r o c e e d i n g s  
I 

o r  t o  e n t e r  n o l l e  p r o s e q u i  i s  d e r i v e d  f rom t h e  a u t h o r i t y  o f  t h e  

c o n s t i t u t i o n  and  t h e  C r i m i n a l  J u s t i c e  A c t .  There c a n  b e  no  d o u b t  t h a t  

t h e  e x e r c i s e  o f  s u c h  power i s  s u b j e c t  t o  a n  o b l i g a t i o n  t o  a c t  f a i r l y  
f -. ",\ 

and  may b e  c a l l e d  i n t o  q u e s t i o n  by t h e  c o u r t s .  

I m u s t  n o n e t h e l e s s  g o  o n  t o  c o n s i d e r  t h e  remedy a v a i l a b l e .  I n  

w h a t  way,  i f  a n y ,  c a n  t h e  c o u r t  c o n t r o l  t h e  c x e r c i s e  o f  s u c h  power?  

I t  i s  now s e t t l e d  l a w  t h a t  a  l i m i t e d  d i s c r e t i o n a r y  power e x i s t s  

t o  p r e v e n t  a p r o s e c u t i o n  f rom p r o c e e d i n g  o n  t h e  b a s i s  t h a t  it i s  a n  

a b u s e  o f  p r o c e s s  o f  t h e  c o u r t .  O f  c o u r s e  t h i s  power s h o u l d  o n l y  b e  

e x e r c i s e d  i n  e x c e p t i o n a l  c i r c u m s t a n c e s  - S c c  V i s c o u n t ' s  D i l h o u r n e ' s  

-,, warn ing  i n  Director of P u b l i c  P r o s e c u t i o n s  v .  IIumphrys ( 1 3 7 6 )  6 3  Cr. C. 
App.  R. 95 a t  107.  

Where a  n o l l e  p r o s e q u i  i s  e n t e r e d ,  t h i s  remedy would  o n l y  b e  

a v a i l a b l e  i f  and  when f r e s h  p r o c e e d i n g s  f o r  t h e  same c h a r g e s  a r e  

i n s t i t u t e d .  

The e f f e c t  o f  a n o l l e  p r o s e q u i  i s  t o  b r i n g  t o  a n  end c r i m i n a l  

p r o c e e d i n g s  b e f o r e  t h e  C o u r t  - t h e  a c c u s e d  " s h a l l  b e  d i s c h a r g e d  i n  

r e s p e c t  o f  t h e  c h a r g e  f o r  which  t h e  n o l l e  i s  e n t e r e d "  - S.4 

, C r i m i n a l  J u s t i c e  (Admin.,) A c t .  



Most o f  t h e  a b u s e  o f  p r o c e s s  c a s e s  a r e  conce rned  w i t h  t h e  

power o f  t h e  c o u r t  t o  s t a y  c r i m i n a l  p r o c e e d i n g s  f o r  a b u s e  o f  p r o c e s s .  

When t h e  ~ i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  e n t e r s  a  n o l l e  p r o s e q u i  

t h e  remedy o f  a ' s t a y  o f  t h e  p r o c e e d i n g s  b e f o r e  t h e  c o u r t  would b e  

t o  no a v a i l .  T h e r e  migh t  w e l l  b e  c i r c u m s t a n c e s  where t h e  o n l y  
I 

remedy t h a t  would b e  a d e q u a t e  i s  f o r  t h e  c o u r t  t o  r e f u s e  t o  a c c e p t  

, t h e  n o l l e  p r o s e q u i  and t o  d i r e c t  t h a t  t h e  p r o c e e d i n g s  b e  c o n t i n u e d  

and f a i l i n g  t h a t  t o  d i s m i s s  t h e  a c c u s e d .  

The q u e s t i o n  must  t h e n  b e  - c a n  t h e  c o u r t s  p r e v e n t  t h e  D i r e c t o r  

o f  P u b l i c  P r o s e c u t i o n s  from b r i n g i n g  a n  c n d  t o  c r i m i n a l  p r o c e e d i n g s  

by t h e  e n t r y  o f  a  n o l l e  p r o s e q u i  on t h e  ground t h a t  s u c h  a c t i o n  i s  

a n  a b u s e  o f  t h e  c o u r t ' s  p r o c e s s ?  P u t  a n o t h e r  way - c a n  a c o u r t  

r e f u s e  t o  a c t  on  a  n o l l e  p r o s e q u i  e n t e r e d  b y t h e  ~ i r e c t o r  o f  P u b l i c  

P r o s e c u t i o n s ?  

The High C o u r t  o f  A u s t r a l i a  had t o  g r a p p l e  w i t h  s u c h  a q u e s t i o n  

i n  Director of Public Prosecutions v. B (1998) HCA 4 5  (23rd July, 

1998) .  On 2 8 t h  November, 1 9 9 4  t h e  r e s p o n d e n t  w a s  cha rged  w i t h  s i x  

c o u n t s  o f  s e x u a l  o f f e n c e s  a g a i n s t  a  young g i r l .  H e  p l e a d e d  n o t  

g u i l t y .  The t r i a l  was u l t i m a t e l y  set  t o  commence on  t h e  1 1 t h  J u l y ,  

1 9 9 5 .  On t h a t  day  t h e  compla inantwhose  e v i d e n c e  was e s s e n t i a l  t o  

t h e  p r o s e c u t i o n ' s  c a s e  was a b s e n t .  The Crown asked  f o r  an  a d j o u r n -  

ment.  The judge  r e f b s e d  t h e  a p p l i c a t i o n .  Counse l  f o r  t h e  p r o s e c u t i o n  

t o l d  t h e  judge s h e  w a s  i n s t r u c t e d  t o  e n t e r  a  n o l l e  p r o s e q u i .  The 

j'udge r e f u s e d  " i n  t h e  c i r c u m s t a n c e s "  t o  a c c e p t  it. 

On t h e  s u g g e s t i o n  o f  t h e  j u d g e , c o u n s e l  f o r  t h e  r e s p o n d e n t  

a p p l i e d  f o r  t r i a l  by judge  a l o n e ;  t h e  a p p l i c a t i o n  was g r a n t e d .  On 

a r r a i g n m e n t  t h e  r e s p o n d e n t  p l eaded  n o t  g u i l t y  t o  a l l  c o u n t s .  Th.e 

p r o s e c u t i o n  t ende r ' ed  no e v i d e n c e .  The judge  found him n o t  g u i l t y  

on a l l  c o u n t s  and d i s c h a r g e d  him. A t  t h c  r e q u e s t  o f  t h e  D i r e c t o r  

f --') o f  P u b l i c    rose cut ions f o r  South  A u s t r a l i a  t h e  judge  s t a t e d  a  c a s e  

\' 
f o r  t h e  F u l l  C o u r t .  q u e s t i o n s  o f  law were  r e s e r v e d  by t h e  

judge  f o r  t h e  c o n s i d e r a t i o n  o f  t h e  F u l l  C o u r t .  

(1) Do I have  t h e  power t o  r e f u s e  t o  a c c e p t  

a  n o l l e  p r o s e q u i  e n t e r e d  by t h e  D i r e c t o r  

o f  P u b l i c  P r o s e c u t i o n s ?  and 

( 2 )  I f  t h e  answer t o  t h e  f i r s t  q u e s t i o n  i s  y e s ,  

a r e  t h e r e  any l i m i t a t i o n s  t o  t h e  e x e r c i s e  

o f  t h a t  power? 



The F u l l  C o u r t  h e l d  t h a t  b o t h  q u e s t i o n s  s h o u l d  b e  answered 

a f f i r m a t i v e l y .  

The D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  a p p e a l e d  t o  t h e  ~ i g h  C o u r t  

, o f  A u s t r a l i a .  By a  m a j o r i t y  t h e  High C o u r t  h e l d  t h a t  t h e  t r i a l  

judge  d i d  n o t  have  j u r i s d i c t i o n  t o  r e s e r v e  t h e  two q u e s t i o n s  and 

' t h e  answers  g i v e n  by t h e  F u l l  C o u r t  were s e t  a s i d e .  K i rby  J .  d i s s e n t e d .  

The d i s s e n t i n g  judgment o f  K i r b y ,  J .  i s  most  h e l p f u l .  

I n  answer ing  t h e  f i r s t  q u e s t i o n  h e  f i r s t  s e t  o u t  t h e  a rgumen t s  

a g a i n s t  t h e  power. 

"I  a c c e p t  t h a t  t h e r e  a r e  a number o f  a rgumen t s  
which s u p p o r t  a  c o n c l u s i o n  t h a t  no such  power 
e x i s t s ,  i n c l u d i n g  where t h e  n o l l e  p r o s e q u i  i s  
p r o f f e r e d  by t h e  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  
p u r s u a n t  t o ,  s t a t u t e .  

1. To t h e  e x t e n t  t h a t  some f e a t u r e s  o f  t h e  
A t t o r n e y  G e n e r a l ' s  n o l l e  p r o s e q u i  have  
been  c a r r i e d  o v e r  t o  t h e  s t a t u t o r y  power 
a f f o r d e d  t o  t h e  a p p e l l a n t  mos t  e a r l i e r ,  
l e g a l  a u t h o r i t y  s u g g e s t s  t h a t  no power o r  
d i s c r e t i o n  t o  r e f u s e  t h e  e n t r y  o f  a  n o l l e  

............... p r o s e q u i  e x i s t s  i n  a c o u r t  

J u s t  a s  t h e  crown had a n  u n f e t t e r e d  r i g h t  
t o  commence c r i m i n a l  p r o c e e d i n g s ,  i t  
t r a d i t i o n a l l y  had a n  u n f e t t e r e d  r i g h t  t o  
c o n c l u d e  them . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

2 .  A r e a s o n  o f  p r i n c i p l e  f o r  a d h e r i n g  t o  t h i s  
approach  may be  s o u g h t  i n  t h e  removal  o f  t h e  
c o u r t s  from invo lvemen t  i n  p r o s e c u t o r i a l  
d e c i s i o n s .  Al though n o t  u n i v e r s a l  t h i s  i s  
c o n s i d e r e d  d e s i r a b l e  i n  o u r  l e g a l  t r a d i t i o n  
f o r  t h e  independence  and m a n i f e s t  i m p a r t i a l i t y  

................................ o f  t h e  c o u r t s  

3 .  The p r o c e d u r a l  d i f f i c u l t i e s  o f  d e c l i n i n g  t o  
a c c e p t  t h e  e n t r y  of  a  n o l l e  p r o s e q u i ' w e r e  
a l s o  emphas i sed .  I f  t h e  Crown r e f u s e s  t o  
p roceed  w i t h  a  t r i a l  t h e  c o u r t  c o u l d  s c a r c e l y  
t a k e  o v e r  t h e  r o l e  o f  t h e  p r o s e c u t o r ' .  

I t  would i l l - b e c o m e  a  c o u r t  i n s i s t  t h a t  a  
a  p e r s o n  b e  p r o s e c u t e d  and t o  r e q u i r e  t h a t  
e v i d e n c e  be  t e n d e r e d  a g a i n s t  t h e  p e r s o n  i f  
t h e  p r o s e c u t o r  d e c l i n e d  t o  do s o .  E i t h e r  
t h e  m a t t e r  would proceed  t o  an  i n a d e q u a t e  
o r  h a l f  h e a r t e d  p r o s e c u t i o n  o r  no e v i d e n c e  
would be c a l l e d  o r  t h e  judge  would be  p l a c e d  
i n  t h e  i n t o l e r a b l e  p o s i t i o n  o f  c a l l i n g  
e v i d e n c e  i n  a  way i n a p p r o p r i a t e  t o  a  c r i m i n a l  
t r i a l  a s  c o n v e n t i a l l y  conduc ted  i n  t h i s  
c o u n t r y .  Moreover once  t h e  p r o s e c u t o r  had 
announced a n  i n t e n t i o n  n o t  t o  p roceed  on 
t h e  i n d i c t m e n t  b e f o r e  t h e  c o u r t  t h e  remedy 
o f  a  s t a y  o f  p r o c e e d i n g s ,  a t  l e a s t  i f  
d i r e c t e d  t o  p r o c e e d i n g s  on t h e  i n d i c t m e n t ,  
would b e  f u t i l e .  The re  would b e  no p o i n t  o f  
p r o v i d i n g  a s t a y  g i v e n  t h e  announced i n t e n -  
t i o n  n o t  t o  proceed  upon t h e  i n d i c t m e n t  anyway. 

4 .  F u r t h e r  p r a c t i c a l  d i f f i c u l t i e s  a r i s e  from a  
p u r p o r t e d  r e f u s a l  t o  a c c e p t  a n o l l e  p r o s e q u i .  
I n  t h e  p r e s e n t  c a s e ,  t h e  r e s p o n d e n t ' s  t r i a l ,  



i f  lt had begun a t  a l l ,  was i n  i t s  e a r l i e s t  
phase ,  Cases  c a n  a r i s e  where a  n o l l e  p r o s e q u i  
i s  p r o f f e r e d  a t  a n  advanced s t a g e  i n  a t r i a l .  
I n d e e d ,  t h e s e  are t h e  cases i n  which  t h e  
w o r s t  s u g g e s t e d  a b u s e s  o f  p r o c e s s  c o u l d  p o t e n -  
t i a l l y  a r i s e .  A c a s e  where a  j u r y ' s  r e q u e s t  
f o r  r e d i r e c t i o n  may have  s i g n a l l e d  a l i k e l y  
v e r d i c t  u n f a v o u r a b l e  t o  the  p r o s e c u t i o n ;  one  
where the c a s e  h a s  gone b a d l y  f o r  t h e  p r o s e c u -  
t i o n ;  one where t h e  p r o s e c u t o r  h a s  t a k e n  t h e  
r i s k  o f  p r o c e e d i n g  w i t h o u t  a  w i t n e s s  whose 
e v i d e n c e ,  i n  r e t r o s p e c t ,  a p p e a r s  v i t a l .  But  
a l l o w i n g  t r i a l  j udges  t o  r e f u s e  t o  a c c e p t  a  
n b l l e  p r o s e q u i  p l a c e s  a  heavy bu rden  upon 
them. Because a  p r o s e c u t o r  c a n n o t  be  r e q u i r e d  
t o  g i v e  r e a s o n s  f o r  t h e  d e c i s i o n  t o  p r o f f e r  a  
n o l l e  p r o s e q u i ,  a  c o u r t  may o f t e n  b e  unaware 
o f  t h e  complex c o n s i d c r a t i o n s  which have  
r e s u l t e d  i n  t h i s  c o u r s c ,  c v c n  i n  t h e  m i d s t  o f  
a  t r i a l .  I f  t h e  c o u r t  r e f u s e s  t o  a c c e p t  a  
p r o f f e r e d  n o l l e  p r o s e q u i ,  t h e  p o s s i b i l i t y  o f  
a  g u i l t y  v e r d i c t  i n  a  t r i a l  by j u r y  c a n n o t  b e  
e x c l u d e d .  

5 .  To h o l d  t h a t  t h e  c o u r t  h a s  no power t o  p r e v e n t  
t h e  e n t r y  a  n o l l e  p r o s e q u i ,  i n c l u d i n g  by a  
s t a t u t o r y  o f f i c e  h o l d e r  such  a s  t h e  a p p e l l a n t ,  
d o e s  n o t  l e a v e  t h e  c o u r t s  e n t i r e l y  w i t h o u t  
remedy where f u r t h e r  p r o s e c u t i o n  would c o n s t i -  
t u t e  an abuse  o f  p r o c e s s  o r  a n  u n a c c e p t a b l e  
d e p a r t u r e  from f a i r n e s s  t o  t h e  a c c u s e d .  I t  
would s t i l l  b e  open t o  t h e  a c c u s e d ,  i n  t h e  
e v e n t  o f  a  f r e s h  p r o s e c u t L o n ,  t o  a r g u e  t h a t  
t h e  c i r c u m s t a n c e s  i n  which t h e  n o l l e  p r o s e q u i  
was e n t e r e d  i n v o l v e d  a n  a b u s e  o f  p r o c e s s  o r  a 
d e p a r t u r e  from f a i r  t r i a l  r e q u i r e m e n t s .  I n  
t h i s  way, t h e  i n t e r v e n t i o n  o f  t h e  c o u r t s  would 
b e  r e s e r v e d  t o  c a s e s  where i n t e r v e n t i o n  was 
s t r i c t l y  n e c e s s a r y .  There  would t h e n  b e  
p r o c e e d i n g s  i n  a c o u r t  which c o u l d  p r o p e r l y  b e  
t h e  s u b j e c t  o f  a  s t a y  o r d e r  d i r e c t e d  a t  t h e  
p r o c d s s  i n i t i a t e d  by t h e  new i n d i c t m e n t .  S h o r t  
o f  r e f u s i n g  t o  a c c e p t  t h e  e n t r y  o f  a  n o l l e  
p r o s e q u i ,  a judge cou ld  p r o p e r l y  make p l a i n  a n  
o p i n i o n  t h a t ,  i n  t h e  a b s e n c e  o f  s i g n i f i c a n t l y  
new e v i d e n c e ,  t h e  commencement o f  f r e s h  
p r o c e e d i n g s  would c o n s t i t u t e  a n  a b u s e  o f  
p r o c e s s .  The p u r p o r t e d  a s s e r t i o n  o f  a  power 
t o  r e f u s e  t h e  e n t r y  o f  a  n o l l e  p r o s e q u i  would 
t h e r e f o r e  o r d i n a r i l y ,  b e  u n n e c e s s a r y .  A s  i n  
t h i s  c a s e ~ r e f u s i n g  t h e  e n t r y  o f  a  n o l l e  p r o s e q u i  
migh t  p u n i s h  t h e  Crown f o r  i n a d e q u a t e  p r e p a r a -  
t i o n  i n  e n s u r i n g  t h e  a t t e n d a n c e  o f  i t s  w i t n e s s e s  
(and send a  s i g n a l  f o r  o t h e r  l i k e  c a s e s ) .  But 
it migh t  do  s o  a t  a  p r i c e  o f  d e n y i n g  t h e  
communi ty ' s  i n t e r e s t  i n  h a v i n g  s e r i o u s  c r i m i n a l  
c h a r g e s  h e a r d  on t h e i r  merits a n d ,  i f  p r o v e d ,  
t h o s e  found g u i l t y  pun i shed  a c c o r d i n g  t o  law.  

Arguments for  t h e  power: T h e s e  a rgumen t s  are o b v i o u s l y  s i g n i f i -  

c a n t .  Weight migh t  b e  g i v c n  t o  them. IIowcvcr, a  number o f  compe t ing  

a rguments  s u p p o r t  t h e  p r o p o s i t i o n  t h a t ,  i n  r a r e  and e x c e p t i o n a l  

c i r c u m s t a n c e s ,  a n  A u s t r a l i a n  c o u r t  i s  empowered t o  r e f u s e  t o  a c c e p t  

t h e  e n t r y  o f  a  n o l l e  p r o s e q u i .  A t  l e a s t  it i s  s o  empowered where  

t e n d e r e d  by a s t a t u t o r y  o f f i c e  h o l d e r  such  a s  t h e  a p p e l l a n t ,  and 

where t h e  c o u r t  i s  convinced  that, i f  c n t c r c d ,  t h e  n o l l e  p r o s e q u i  



w i l l  b e ,  o r  w i l l  b e  t h e  f i r s t  s t e p  i n ,  a n  a b u s e  o f  p r o c e s s  o f  t h e  

c o u r t  o r  a n  u n a c c e p t a b l e  i n f r i n g e m e n t  o f  a n  a c c u s e d ' s  r i g h t  t o  

f a i r  t r i a l :  

1. The power o f  A u s t r a l i a n  c o u r t s  t o  p r e v e n t  
and remedy a b u s e  o f  t h e i r  p r o c e s s  o r  s e r i o u s  
i n f r i n g e m e n t s  o f  a n  accused  p e r s o n ' s  r i g h t  
t o  f a i r  t r i a l  i s  now much more c l e a r l y  
p e r c e i v e d  and s t r o n g l y  a s s e r t e d  t h a n  was 
f o r m e r l y  t h e  c a s e .  I n  Rona v .  D i s t r i c t  C o u r t  
( S A ) ,  King C J  p u t  t h e  p r e s e n t  problem i n t o  
t h e  c o n t e x t  o f  l e g a l  h i s t o r y :  

" I t  m'ay b e  t h a t  t h e  deve lopment  i n  A u s t r a l i a  
o f  a  d e e p e r  u n d e r s t a n d i n g  o f  t h e  i n h e r e n t  
power o f  t h e  c r i m i n a l  c o u r t s  t o  p r e v e n t  a b u s e  
o f  t h e i r  p r o c c s s c s  l e a d s  t o  khc c o n c l u s i o n  
t h a t  t h e  c o u r t s  have  power t o  a c t  i n  a  way 
which a c h i e v e s  what  i s  now a c h i e v e d  by 
~ r a c i t i c e  i n  Eng land ,  by r e f u s i n g  t o  a c t  on a  
n o l l e  p r o s e q u i  whcre t o  do s o  would p e r m i t  
a n  a b u s e  o f  p r o c e s s .  I n  R. v .  S a u n d e r s ,  t h e  
c o u r t  r e f u s e d  t o  a c t  on a  n o l l e  p r o s e q u i  
e n t e r e d  d u r i n g  t r i a l  and d i r e c t e d  a n  a c q u i t t a l .  
I n  R'. v. Je l l ;  E x p a r t e  A t t o r n e y  G e n e r a l ,  t h e  
F u l l  Supreme C o u r t  h e l d  t h a t  a  t r i a l  judge  h a s  
a d i s c r e t i o n  t o  r e f u s e  t o  a c c e p t  a  n o i l e -  
p r o s e q u i  i f  t o d o  s o  would b e  an  a b u s e  o f  p r o c e s s .  

I f  t h e  r e a s o n i n g  and d e c i s i o n  i n  J e l l  a r e  sound ,  
and t h e y  c e r t a i n l y  a c c o r d  w i t h  my s e n s e  o f  
j u s t i c e ,  t h e r e  i s  no r e a s o n  why t h e  same s h o u l d  
n o t  a p p l y  where t h e  t r i a l  h a s  n o t  begun b u t  t h e  
d a t e  f o r  t r i a l  h a s  been  f i x e d  i n  a c c o r d a n c e  
w i t h  t h e  r e g u l a r  p r o c e d u r e s  o f  t h e  c o u r t .  When 
t h e  accused  a p p e a r s  f o r  t r i a l  on  t h a t  d a t e ,  t h e  
i n t e r e s t s  o f  j u s t i c e  may demand t h a t ,  i f  t h e  
p r o s e c u t i o n  d o e s  n o t  w i s h  t o  p roceed  and t h e r e  
i s  no v a l i d  r e a s o n  why t h e  accused  shou ld  
remain  exposed t o  p r o s e c u t i o n  i n  r e s p e c t  o f  t h e  
a l l e g e d  c o n d u c t ,  t h e r e  b e  a  v e r d i c t  o f  n o t  
g u i l t y  by d i r e c t i o n . "  

2 .  E x e r c i s i n g  such  power d o e s  n o t ,  a s  s u c h ,  
c o n s G i t u t e  a  n o v e l  r e v i e w  o f  t h e  p r o s e c u t o r ' s  
d i s c r e t i o n  t o  e n t e r  a  n o l l e  p r o s e q u i .  I n s t e a d ,  
it may be  c h a r a c t e r i s e d  a s  a c t i o n  on t h e  p a r t  
o f  a  c o u r t  t o  de fend  i t s  own p r o c e s s e s .  I t  
e n s u r e s  t h a t  minimum r e q u i r e m e n t s  o f  a  f a i r  
t r i a l  o f  p e r s o n s  accused  o f  c r i m i n a l  o f f e n c e s  
a r e  o b s e r v e d i n  t h e  c o u r t s  o f  t h i s  c o u n t r y .  
The i p e s c a p a b l e  d u t y  o f  c o u r t s  t o  s e c u r e  f a i r  
t r e a t m e n t  o f  t h o s e  who a r e  b r o u g h t  b e f o r e  them 
was r e c o a n i s e d  i n  Enaland i n  C o n n e l l v  v .  
~ i r e c t o r ~ o f  P u b l i c  ~ ; o s e c u t i o k s ,  i n  New Zealand 
i n  Moevao v .  Depar tment  o f  Labour  and by t h i s  -- 
C o u r t  i n  a s c r i c s  of cases f o l l o w i n a  Jaao v ,  

4 a 

D i s t r i c t  C o u r t  (NSW). C o u r t s  c a n n o t  s u r r e n d e r  
t h e s e  f u n c t i o n s  t o  a n  o f f i c e r  o f  t h e  e x e c u t i v e  
government ,  such  a s  a  D i r e c t o r  o f  P u b l i c  
P r o s e c u t i o n s .  Once a p e r s o n  i s  b e f o r e  a  c o u r t ,  
i n  t h e  s e n s e  t h a t  t h a t  c o u r t ' s  j u r i s d i c t i o n  h a s  
been  engaged i n  r e l a t i o n  t o  him o r  h e r ,  t h e  
c o u r t ' s  p r o t e c t i v e  powers a r e  a t t r a c t e d .  T h i s  
i s  e s p e c i a l l y  s o  i n  t h e  case o f  s u p e r i o r  c o u r t s  
which have  l a r g e  i n h e r e n t  powers t o  p r o t e c t  
t h e i r  own p r o c e s s e s  which i n  r e c e n t  y e a r s ,  t h e y  
have been more r e a d y  t h a n  p r e v i o u s l y  t o  e x e r c i s e .  



3 .  I t  would be o f f e n s i v e  t o  p r i n c i p l e ,  a t  
l eas t  i n  r e s p e c t  o f  t h e  e x e r c i s e  o f  power s  
such i  a s  t h o s e  c o n f e r r e d  o n  t h e  a p p e l l a n t  by 
t h e  DPP A c t ,  t o  s u g g e s t  t h a t  h i s  d e c i s i o n  t o  
e n t e r  a n o l l e  p r o s e q u i  was  beyond j u d i c i a l  
s c r u t i n y  i f ,  f o r  e x a m p l e ,  i t  c o u l d  be shown 
t h a t  it was e x e r c i s e d  f o r  a m a l i c i o u s  p u r p o s e ,  
c o r r u p t l y  o r  o t h e r w i s e  c o n t r a r y  t o  l a w .  Not  
o n l y  h a s  P a r l i a m e n t  e x p r e s s l y  r e s e r v e d  t h e  u s e  
o f  t h e  a p p e l l a n t ' s  power t o  " a p p r o p r i a t e  c a s e s "  
b u t  it h a s  a f f o r d e d  t h a t  power ,  i n  t h e  o r d i n a r y  
way,  t o  b e  u sed  t o  a c h i e v e  t h e  p r o p e r  o b j e c t s  
o f  t h e  DPP A c t .  A c o u r t  m i g h t  b e  s l o w  t o  
q u e s t i o n  t h e  u s e  o f  t h e  power .  I t  would be 
s l o w e r  s t i l l  t o  embark upon c o n d u c t  w h i c h  r i s k e d  
c a l l i n g  i n t o  q u e s t i o n  i t s  own n e u t r a l i t y .  B u t  
t h e  s u b m i s s i o n  t h a t  a  c o u r t  i s  c o m p l e t e l y  
p o w e r l e s s  t o  d e f e n d  i t s  p r o c e s s e s  and t o  u p h o l d  
t h e  r i g h t  o f  p e r s o n s  b e f o r c  i t  t o  f a i r  t r i a l  
i n  e x t r e m e  and o b v i o u s  c a s c s  i s  q u i t e  uncon-  
v i n c i n g .  I t  i s  u n n e c e s s a r y ,  and p r o b a b l y  
i m p o s s i b l e ,  c o m p r e h e n s i v e l y  t o  c a t a l o g u e  w h a t  
s u c h  e x t r e m e  c a s e s  w i l l  be. B u t  a  c lea r  
i n s t a n c e  would b e  whe re  c r i m i n a l  p r o c e e d i n g s ,  
i n  wh ich  t h e  a c c u s e d  was r c a d y  f o r  t r i a l ,  werc 
r e p e a t e d l y  u n r e a d y  b e c a u s e  o f  i n a d e q u a t e  o r  
i n c o m p e t e n t  p r e p a r a t i o n  by  t h e  p r o s e c u t i o n .  
I n  s u c h  cases,  i f  t h e  p r o s e c u t i o n  were d e n i e d  
a  f u r t h e r  a d j o u r n m e n t  a f t e r  a r g u m e n t  o f  t h e  
me r i t s ,  t h e  a p p e l l a n t  c o u l d ,  i f  h i s  a r g u m e n t  
were a c c e p t e d ,  p r o c u r e  t h e  same r e s u l t  by 
u n i l a t e r a l  e n t r y  o f  a n o l l e  p r o s e q u i .  An 
e x t r e m e  example  a r o s e  i n  R i c h a r d s  v. Jamaica. 
T h e r e ,  t h e  a c c u s e d  was c h a r g e d  w i t h  m u r d e r  and 
p l e a d e d  g u i l t y  t o  m a n s l a u g h t e r .  The p l e a  was 
a c c e p t e d  by  t h e  p r o s e c u t i o n .  S u b s e q u e n t l y ,  
howeve r ,  a  n o l l e  p r o s e q u i  was e n t e r e d .  H e  w a s  
t h e n  , a g a i n  c h a r g e d  w i t h  m u r d e r ,  and t h i s  t i m e  
c o n v i c t e d  and s c n t c n c e d  t o  d c a t h .  The U n i t e d  
N a t i o n s  Human R i g h t s  Conuuit;tc.c found  t h a t :  

"The n o l l e  p r o s e q u i  was u sed  n o t  t o  d i s c o n t i n u e  
p r o c e e d i n g s  a g a i n s t  t h e  a c c u s e d  b u t  t o  e n a b l e  
a f r e s h  p r o s e c u t i o n  a g a i n s t  t h e  a c c u s e d  t o  b e  
i n i t i a t e d  i m m e d i a t e l y ,  on  e x a c t l y  t h e  same c h a r g e  
i n  r e s p e c t  o f  wh ich  he had a l r e a d y  e n t e r e d  a  
p l e a  o f  g u i l t y  t o  m a n s l a u g h t e r ,  a  p l e a  w h i c h  
had b e e n  a c c e p t e d .  T h u s ,  i t s  p u r p o s e  and e f f e c t  
were t o  c i r c u m v e n t  t h e  c o n s e q u e n c e s  o f  t h a t  
p l e a ,  w h i c h  was e n t e r e d  i n  a c c o r d a n c e  w i t h  t h e  
law and p r a c t i c e  o f  J a m a i c a .  I n  t h e  C o m m i t t e e ' s  
o p i n i o n ,  t h e  r e s o r t  t o a  r l o l l e  p r o s e q u i  i n  s u c h  
c i r c u m s t a n c e s ,  and t h e  i n i t i a t i o n  o f  a f u r t h e r  
c h a r g e  a g a i n s t  t h e  a c c u s e d ,  was i n c o m p a t i b l e  
w i t h  t h e  r e q u i r e m e n t s  o f  a  f a i r  t r i a l  w i t h i n  
t h e  meaning  o f  t h e  I n t e r n a t i o n a l  C o v e n a n t  o n  
C i v i l  and P o l i t i c a l  R i g h t s . "  

C 1; Were t h e  p r o s e c t u i o n  a l l o w e d  a n  u n f e t t e r e d  r i g h t  t o  e n t e r  a 

n o l l e  p r o s e q u i  i n  e i the r  of t h e  a b o v e  c i r c u m s t a n c e s ,  t h e  r e s u l t  

would b e  o f f e n s i v e  t o  j u s t i c e  and t o  t h e  f u n c t i o n  o f  a c o u r t  a s  s u c h .  

The p r o c e s s e s  o f  t h e  c o u r t  would b e  s e r i o u s l y  t h r e a t e n e d .  The 

a c c u s e d  would be d e p r i v e d  o f  t h e  r i g h t  t o  a  f a i r  t r i a l ,  i n c l u d i n g  

o n e  c o n d u c t e d  i n  a  t i m e l y  f a s h i o n .   he a p p e l l a n t  w o u l d ,  i n  e f f e c t ,  

p u t  h i m s e l f  above  t h e  j u d i c i a l  d i r e c t i o n  e x e r c i s e d  by t h e  c o u r t  f o r  



t h e  f a i r  c o n d u c t  o f  p r o c e e d i n g s  b e f o r e  t h e  c o u r t .  The p u b l i c ' s  

c o n f i d e n c e  i n  the c o u r t s  would t h e r e b y  b e  unde rmined .  The power  o f  

' t h e  c o u r t s  t o  e n s u r e  e v e n - h a n d e d n e s s  as be tween  t h e  i n d i v i d u a l  and 

t h e  p r o s e c u t i o n  would b e  e r o d e d .  The c o u r t s  a r e  n o t  o b l i g e d  t o  

a l l o w  t h i s  t o  happen .  

4 .  ~ l t h o u ~ h  t h e  a s s e r t i o n  o f  a  power s u c h  a s  
I h a v e  m e n t i o n e d ,  i n  r e l a t i o n  t o  t h e  c o n d u c t  4 

o f  t h e  a p p e l l a n t  and h i s  d e l e g a t e s ,  u n d o u t e d l y  
i n v o l v e s  a  d e p a r t u r e  f rom t h e  o l d  l e g a l  
a u t h o r i t y  which  d e n i e d  t o  a  c o u r t  a n y  
a u t h o r i t y  t o  r e f u s e  t o  a c c e p t  t h e  e n t r y  o f  a  
n o l l e  p r o s e q u i  by t h e  A t t o r n e y  G e n e r a l ,  t h a t  
r e f u s a l  mus t  i t s e l f  b e  s e e n  i n  t h e  c o n t e x t  
o f  t h e  a s s u m p t i o n s  t h e n  prcvni.l . . i .nq in the 
law c o n c e r n i n g  j u d i c i a l  e x a m i n a t i o n  o f  t h e  
e x e r c i s e  o f  p r e r o g a t i v e  powers .  I t  m u s t  b e  
re-examined i n  c o n t e m p o r a r y  c i r c u m s t a n c e s  i n  
t h e  l i g h t  o f  t h e  b e n e f i c i a l  d e v e l o p m e n t s  o f  
r e c e n t  d e c a d e s  i n  t h c  j u d i c i a l  r e v i e w  o f  t h c  
d e c i s i o n s  o f  s t a t u t o r y  o f f  i cc  h o l d e r s .  Th.e 
e n d e a v o u r  t o  i m p o r t  h i s t o r i a l  p r o h i b i t i o n s  
and i m m u n i t i e s  o n c e  a p p l i e d  i n  r e l a t i o n  t o  
t h e  d e c i s i o n s  o f  t h e  Crown made by  t h e  A t t o r n e y  
G e n e r a l ,  t o  t h e  e x e r c i s e  o f  s t a t u t o r y  power s  
by a  s t a t u t o r y  o f f i c e  h . o l d e r  s u c h  a s  t h e  
a p , p e l l a n t  i s  u n c o n v i n c i n g .  I t  sh.ould b e  
r e j e c t e d ,  I t  it  i s  beyond q u e s t i o n  t h a t  
A u s t r a l i a n  c o u r t s  have  f u l l  power t o  p r e v e n t  
a b u s e  o f  t h e i r  p r o c e s s ,  t h e y  h a v e  a  d u t y ,  
whe re  n e c e s s a r y ,  t h e m s e l v e s  t o  p r o t e c t  t h e  
i n t e g r i t y  o f  t h a t  p r o c e s s .  I t  i s  n o t  
s u f f i c i e n t  s i m p l y  t o  t r u s t ,  w i t h o u t  q u e s t i o n ,  
t h e  p r o p r i e t y  o f  e v e r y  d e c i s i o n  o f  a s t a t u t o r y  
o f f i c e  h o l d e r  t o  e n t e r  a  n o l l e  p r o s e q u i .  N o r  
i s  i t  n e c e s s a r i l y  s u f f i c i e n t ,  t h e  m a t t e r  
b e i n g  b e f o r e  a  c o u r t ,  t o  l e a v e  d e f e n c e  o f  t h e  
c o u r t ' s  p r o c e s s  or  o f  t h e  a c c u s e d ' s  f a i r  t r i a l  
r i g h t  t o  a  f u t u r e  c o u r t ,  s h o u l d  a f r e s h  
p r o s e c u t i o n  b e  b r o u g h t .  I n  a  g i v e n  case,  t h a t  
m i g h t  d e p r i v e  a n  a c c u s e d  p e r s o n  o f  a n  e n t i t l e -  
ment  o r  a v e r d i c t  o f  a c q u i t t a l .  I t  c o u l d  b u r d e n  
him o r  h e r  u n j u s t i f i a b l y  w i t h .  t h e  odium o f  a n  
u n r e s o l v e d  c r i m i n a l  a c c u s a t i o n .  I t  c o u l d  
i n v o l v e  i n j u s t i c e  and s e r i o u s  o p p r e s s i o n .  Most 
i m p o r t a n t l y ,  i t  c o u l d  d e f e a t  t h e  e x p e c t a t i o n s  
o f  t h e  a c c u s e d ,  t h e  community and t h e  c o u r t  
i t s e l f  t h a t  o n c e  t h e  p r o c e e d i n g s  a r e  b e f o r e  a n  
i n d e p e n d e n t  c o u r t  o f  j u s t i c e  no  p a r t y  t o  t h o s e  
p r o c e e d i n g s  c a n ,  i n  d e f i a n c e  o f  t h e  c o u r t ' s  
r u l i n g s  on t h e  j u s t i c e  o f  t h e  case, u n i l a t e r a l l y  
t e r m i n a t e  t h e  matter.  L e a s t  o f  a l l  may t h e  
a p p e l l a n t  d o  s o  g i v e n  t h a t  P a r l i a m e n t  h a s  
c o n f i n e d  h i s  power t o  e n t e r  a  n o l l c  p r o s e q u i  
t o  " a p p r o p r i a t e  c a s e s "  and t h o s e ,  by i m p l i c a t i o n ,  
f o r  t h e  p u r p o s e s  o f  a d v a n c i n g  t h e  o b j e c t s  o f  t h e  
DPP A c t .  

5 .  Where a  c o u r t  c o n c l u d e s  t h a t  c o n d u c t  o f  any 
p a r t y , i s ,  o r  i f  p e r m i t t e d  would b e ,  a n  a b u s e  
o f  i t s  p r o c e s s  o r ,  i n  a  c r i m i n a l  t r i a l ,  
d i m i n i s h e s  t h e  a c c u s e d ' s  r i g h t  t o  a  f a i r  
t r i a l  wh ich  i s  t h e  h a l l m a r k  o f  t h e  c r i m i n a l  
l a w  o f  t h i s  c o u n t r y ,  it i s  f o r  t h e  c o u r t  t o  
f a s h i o n  t h e  remedy ( i f  a n y )  t h a t  i s  a p p r o p r i a t e .  
I n  some cases it may b e  s u f f i c i e n t  t o  o r d e r  
t h e  e x p e d i t i o n  o f  any  s u b s e q u e n t  p r o c e e d i n g s  
o r  t o  l a y  down c o n d i t i o n s  f o r  t h e i r  c o n d u c t .  



I n  s,ome c a s e s  it w i l l  be a p p r o p r i a t e  t o  
l e a v e  t h e  p r o v i s i o n  o f  r e l i e f  t o  be  
decided i f  a  p r o s e c u t i o n  i s  r e v i v e d .  But 
i n  r a r e  and e x c e p t i o n a l  c a s e s  t h e  c o u r t  
w i l l  have t h e  power and a u t h o r i t y  t o  
fasdhion an o r d e r  s t a y i n g  f u r t h e r  p r o c e e d i n g s  
on t h e  i n d i c t m e n t .  I n  o t h e r  c a s e s ,  
p a r t i c u l a r l y  where t h e  n o l l e  p r o s e q u i  i s  
p r o f e r r e d  a t  an advanced s t a g e  i n  t h e  t r i a l ,  
t h e  c o u r t  may r e q u i r e  t h e  m a t t e r  t o  proceed 
t o  v e r d i c t ,  a t  l e a s t  where t h a t  i s  t h e  wish  
of  t h e  accused and t h e  d e f e n c e  o f  t h e  c o u r t ' s  
p r o c e s s  a s  w e l l  a s  f a i r n e s s  t o  t h e  accused 
s u g g e s t s  t h a t  it i s  p r o p e r .  Once it i s  
accep ted  t h a t  a c o u r t  may, i n  r a r e  and 
e x c e p t i o n a l  c i r c u m s t a n c e s ,  r e f u s e  t o  e n t e r  a 
n o l l e  p r o s e q u i ,  a l t h o u g h  p r o f f e r e d  f o r  t h e  
p r o s e c u t o r ,  it must be  expected  t h a t  t h e  
p r o s e c u t o r  would a c c e p t  t h e  j u d i c i a l  r u l i n g  
and conform t o  i t s  consequences  s o  f a r  a s  t h e s e  
a f f e c t e d  t h e  e n s u i n g  conduct  o f  t h e  t r i a l .  

6 .  L ike  t h e  F u l l  C o u r t ,  I r e f r a i n  from commenting 
on t h e  a p p r o p r i a t e n e s s  o f  t h e  r e f u s a l  t o  
a c c e p t  t h e  e n t r y  of  t h e  n o l l e  p r o s e q u i  i n  
t h e  p r e s e n t  c a s e .  I t  i s  cnough t o  s a y ,  w i t h  
e v e r y  r e s p e c t  t o  a l l  i n v o l v e d ,  t h a t  n e i t h e r  
i n  i t s  s u b s t a n c e  nor i n  i t s  p rocedure  i s  t h e  
c a s e  a  model f o r  what should  happen where a  
c o u r t  e n t e r t a i n s  a  concern  t h a t  e n t r y  o f  a  
n o l l e  p r o s e q u i  would c o n s t i t u t e  an abuse  of  
p r o c e s s  o r  a  d e r o g a t i o n  from t h e  a c c u s e d ' s  
f a i r  t r i a l  r i g h t .  However, because  t h e  pr imary  
judge d i d  have a  power t o  r e f u s e  t o  e n t e r  a  
n o l l e  p r o s e q u i  p r o f f e r e d  on b e h a l f  o f  t h e  
a p p e l l a n t ,  t h e  F u l l  C o u r t ' s  a f f i r m a t i v e  answer 
t o  t h e  f i r s t  q u e s t i o n  was c o r r e c t .  S u b j e c t  
t o  what f o l l o w s ,  t h e  a p p e a l  from t h e  F u l l  
C o u r t ' s  o r d e r  t h a t  t h e  f i r s t  q u e s t i o n  be  s o  
answered should  t h e r e f o r e  be dismissed ." 

I f i n d  t h e  a n a l y s e s  r e a s o n i n g  and c o n c l u s i o n  o f  Kirby J. most 

h e l p f u l .  Although t h e  D . P . P ,  Act of  South A u s t r a l i a  which empowers 

t h e  D.P.P. " t o  e n t e r  a  n o l l e  p r o s e q u i  o r  o t h e r w i s e  t e r m i n a t e  a  

p r o s e c u t i o n  i n  a p p r o p r i a t e  c a s e s "  i s  n o t  q u i t e  t h e  same a s  t h e  

c o n s t i t u t i o n a l  and s t a t u t o r y  powers o f  t h e  D.P .P .  i n  t h i s  j u r i s d i c t i o n ,  

I am of  t h e  view t h a t  t h e  p r i n c i p l e  embraced by K i r b y ,  J. 

a r e  a p p l i c a b l e  t o  t h e  s i t u a t i o n  h e r e .  Accord ing ly  I am i n c l i n e d  t o  

t h i n k  t h a t  t h e  c o u r t  may i n  r a r e  and e x c e p t i o n a l  c i r c u m s t a n c e s  

r e f u s e  t o  a c c e p t . a  n o l l e  p r o s e q u i  e n t e r e d  by t h e  D . P . P .  

I would v e n t u r e  t o  t h i n k  t h a t  i n  t h e  c a s e  o f  p r o c e e d i n g s  commenced 

by t h e  p o l i c e  ( a s  i n  ( the  i n s t a n t  c a s e )  o r  by t h e  D.P.P. h i m s e l f  t h e  

c o u r t  may r e f u s e  t o  a c t  on a  n o l l e  p r o s e q u i  where such r e f u s a l  

i s  n e c e s s a r y  t o  defend i t s  p r o c e s s  and t o  uphold t h e  r i g h t  o f  t h e  

accused pe r son  t o  a  f a i r  t r i a l .  A s  was s t a t e d  by Ki rby ,  J .  ( s u p r a )  

t h e  D.P.P. canno t  " p u t  h imse l f  above t h e  j u d i c i a l  d i r e c t i o n  e x e r c i s e d .  

by t h e  c o u r t  f o r  t h e  f a i r  conduct  o f  t h e  p r o c e e d i n g s  b e f o r e  t h e  c o u r t .  



T h e  p u b l i c ' s  c o n f i d e n c e  i n  t h e  c o u r t s  would t h e r e b y  b e  unde rmined .  

The power o f  t h e  c d u r t s  t o  e n s u r e  even -handednes s  a s  b e t w e e n  t h e  

i n d i v i d u a l  and t h e  p r o s e c u t i o n  would b e  e r o d e d . "  

I may add  t h a t  i n  t h e  c a s e  o f  a  p r i v a t e  p r o s e c u t i o n ,  i f  t h e  

i n t e r v e n t i o n  o f  t h e , D . P . P .  i s  m a l i c i o u s ,  c o r r u p t  o r  o t h e r w i s e  

u n l a w f u l  t h e  c o u r t  i s  e n t i t l e d  t o  r e j e c t  i t .  P r o v i d e d  t h e  D.P.P. 

i s  not a c t i n g  c o m p l e t e l y  u n r e a s o n a b l e  o r  i n  bad f a i t h  h i s  c o n d u c t  

i n  t a k i n g  o v e r  a  p r o s e c u t i o n  and t h e n  d i s c o n t i n u i n g  i t  w i l l  n o t  b e  

open  t o  j u d i c i a l  r e v i e w .  Such i n t e r v e n t i o n  would e s s e n t i a l l y  b e  a  

m a t t e r  f o r  t h e  D.P. P .  ' s d . i . sc rc  t.i.on - r ; c :c :  At t :orncy G c n c r a l  v .  

Raymond (1982) Q.B. 839. 

F o r  t h e  r e a s o n s  s t a t e d  above  I a q r e c  w i t h  my b r o t h e r s  t h a t  

t h e  r i g h t  o f  t h e  D.P.P,  t o  e n t e r  a n o l l c  p r o s e q u i  i s  s u b j e c t  , to  

j u d i c i a l  c o n t r o l  a n d ,  more s p e c i f i c a l l y ,  t h a t  t h e  c o u r t  may i n  ra re  

C.1 and e x c e p t i o n a l  c i r c u m s t a n c e s  r e f u s e  t o  a c c e p t  a n o l l f  p r o s e q u i  

e n t e r e d  by t h e  D.P.P. 

The t h i r d  q u e s t i o n  a d d r e s s e s  t h e  c o r e  i s s u e  o f  t h e  a p p l i c a n t s '  

c o m p l a i n t .  

The i s s u e  h e r e  i s  w h c t l ~ c r  t11c c o n d u c t  of t h e  D.P .P .  i n  

p a r t i c u l a r  t h e  e n t r y  o f  t h e  n o l l e  p r o s e q u i  a n d ' t h e  p r e s e n t a t i o n  o f  

a  v o l u n t a r y  b i l l  i n  r e s p e c t  o f  t h e  s a i d  c h a r g e s  amoun t s  t o :  

( i)  a n  a b u s e  o f t h e  p r o c e s s  o f  t h e  c o u r t ;  

(ii) a d e p r i v a t i o n  o f  t h e  p r o t e c t i o n  o f  t h e  l aw;  

(iii) a c o n t r a v e n t i o n  o f  t h e  c o n s t i t u t i o n ;  a n d  

( i v )  a b r e a c h  o f  t h e  a p p l i c a n t ' s  l e g i t i m a t e  

e x p e c t a t i o n .  

M r .  Ramsay f o r  t h e  a p p l i c a n t  Miss T a p p e r  submi t ted  t h a t  t h e  

f i r s t  s t e p  i n  the  a b u s e  o f  p r o c e s s  was t h e  c l a n d e s t i n e ,  i r r e g u l a r  

and m a n i f e s t l y  i m p r o p e r  a t t e m p t  t o  remove I-Icr IIonour Miss Rickman 

f rom t h e  case and t o  r e p l a c c  h c r  w i t 1 1  J I ? c s i d c n t  M a g i s t r a t c  o f  
L.-, 

c h o i c e .  When t h i s  f a i l e d ,  tic s a i d ,  thc  D . P . P .  e n t e r e d  a n o l l e  

p r o s e q u i  t o  a c h i e v e  t h e  o b j e c t i v e  o f  removing  the c a s e  f rom t h e  

R e s i d e n t  M a g i s t r a t e o n  t h e  p u r p o r t e d  b a s i s  o f  i n j u d i c i o u s  r e m a r k s  

wh ich  were made s u b s e q u e n t  t o  h i s  f a i l e d  e f f o r t s .  

By t h e  p r e f e r m e n t  'of Thc V o l u n t a r y  Bill in t h e  I-Iome C i r c u i t ,  t h e  

D.P.P. h e  s u b m i t t e d ,  changed  not only the  R e s i d e n t  Magistrate but  t h e  e n t i r e  
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had  
j u r i s d i c t i o n  w h i c h  h e  h i m s e l f / e l e c t e d  a s  t h e  a r e n a  o f  t r i a l ;  t h u s  

d e p r i v i n g  t h e  a p p l i c a n t  o f  t h e  legal r i g h t  u n d e r  5 . 2 7 7  o f  t h e  

J u d i c a t u r e  (R.M.  ) A c t .  T h i s  s e c . t i o n  r e a d s  : 

A n y t h i n g  i n  t h i s  A c t  t o  t h e  c o n t r a r y  n o t -  
w i t h s t a n d i n g  i t  s h a l l  b e  l a w f u l  f o r  t h e  
Director o f  P u b l i c  P r o s e c u t i o n s  i n  any  
case b r o u g h t  b e f o r e  a  C o u r t ,  a t  any  t i m e  
b e f o r e  t h e  a c c u s e d  p e r s o n  h a s  s t a t e d  h i s  
d e f e n c e ,  by w r i t i n g  u n d e r  h i s  h a n d ,  t o  
r e q u i r e  t h e  M a g i s t r a t e  t o  a d j o u r n  t h e  c a s e ,  
o r  d e a l  w i t h  it a s  one  f o r  t h e  C i r c u i t  
C o u r t ;  and o n  r e c e i p t  o f  s u c h  r e q u i s i t i o n  
t h e  s a i d  M a g i s t r a t e  s h a l l  d e a l  w i t h  t h e  
case a c c o r d i n g l y .  

H e  c o n t e n d s  t h a t  s u c h  c o n d u c t  c o n s t i k u t c d  a n  a b u s e  o f  p r o c c s s  

wh ich  e s c a l a t e d  i n t o  t h e  i r r e g u l a r  and u n l a w f u l  a r r e s t  and d e p r i v a -  

t i o n  o f  l i b e r t y  o f  t h e  a p p l i c a n t .  I-Ie a r g u e d  t h a t  t h e  D.P.P. and  

h i s  Deputy  m a n i p u l a t e d  and mi sused  t h e  p r o c c s s  o f  t h e  c o u r t  so a s  

t o  d e p r i v e  t h e  a p p l i c a n t  o f  t h e  p r o t e c t i o n  p r o v i d e d  by  S .277  o f  

t h e  J u d i c a t u r e  ( R . M . )  A c t .  

The u n f a i r n e s s ,  h e  s u b m i t t e d ,  o c c u r s  i n  t h e  p r o c e d u r e  and 

d e p r i v e s  t h e  a p p l i c a n t s  n o t  o n l y  o f  t h e  p r o c e d u r e  b u t  o f  t h e i r  

l e g i t i m a t e  e x p e c t a t i o n .  

H e  r e l i e d  o n  R. v -  Derby Crown C o u r t  c x p a r t e  B r o o k s  ( 1 9 8 5 )  

80 Cr .  App. R.164; B e n n e t t  v .  H o r s e f e r r y  Road M a g i s t r a t e ' s  C o u r t  

a n d  A n o t h e r  ( 1993 )  3 A l l  E.R. 1 3 8 ;  B rooks  v .  Director of P u b l i c  

P r o s e c u t i o n s  of J a m a i c a  ( 1 9 9 1 )  2 A l l  E . R .  231.  

M r .  S c o t t  f o r  t h e  a p p l i c a n t  M r .  McKenzie ,  s u b m i t t e d  t h a t  t h e  

a f f i d a v i t  e v i d e n c e  p o i n t s  c l e a r l y  t o  a c a s e  o f  " m a n i p u l a t i o n  o f  

p r o c e s s  , I 1  or  " m i s u s e  o f  p r o c e s s , "  o r  " v i o l a t i o n  o f  t h e  f u n d a m e n t a l  

p r i n c i p l e s  o f  j u s t i c e  u n d e r l y i n g  t h e  c o m m u n i t y ' s  s e n s e  o f  f a i r  p l a y  

and  d e c e n c y . "  T h a t  t h e  t r u e  p r i n c i p l e s  upon wh ich  t h e  b a s i s  f o r  

a v o i d a n c e  o f  e x e c u t i v e  a c t i o n  f o r  a n  a b u s e  o f  p r o c e s s  res ts  a r e  

set  o u t  i n  R. v .  Derby  Crown C o u r t  ( s u p r a ) ,  B r o o k s  v. D.P.P. ( s u p r a )  

(1 Director of P u b l i c  P r o s e c u t i o n s  ( s o u t h  A u s t r a l i a )  v -  13- ( s u p r a )  and  

Gabby Rona v .  D i s t r i c t  C o u r t  o f  S o u t h  A u s t r a l i a  ( s u p r a ) .  T h a t  t h e  
I 
I 

o b j e c t i v e  o f  t h e  d i s c r e t i o n a r y  power i s  t o  e n s u r e  t h a t  t h e r e  s h o u l d  

be a  f a i r  t r i a l  a c c o r d i n g  t o  l aw and t h i s  i n v o l v e s  f a i r n e s s  t o  b o t h  

s i d e s .  H e  c o n t e n d e d  t h a t  t h e  a t t e m p t  by t h e  D.P.P.  t o  d e p a r t  f r om 

h i s  u n e q u i v o c a l  e l e c t i o n  t o  p r o c e e d  t o  t r i a l i n  t h e  R . M .  C o u r t  by  

p r e f e r r i n g  t h e  v o l u n t a r y  b i l l  i n  t h e  Supreme C o u r t  was  i n  t h e  c i r c u m -  

s t a n c e s  u n f a i r  t o  t h e  a p p l i c a n t s  and amoun t s  t o  a n  a b u s e  o f  t h e  
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By t a k i n g  the  c a s e  t o  t h e  Supreme C o u r t ,  h e  s u b m i t t e d ,  t h e  

D.P.P. was s e l e c t i n g  t h e  r a n g e  o f  p u n i s h m e n t  a n d  t h e r e b y  i n t e r f e r i n g  

w i t h  t h e  f u n c t i o n s  o f  t h e  j u d i c i a r y .  F o r  t h i s  h e  r e l i e d  o n  

A l i  v. R. a n d  R a s s o d  v. R.  ( 1 9 3 2 )  2  A l l  E - R . .  D e a l i n g  w i t h  t h e  

p r e j u d i c e  t o  the  a c c u s e d ,  M r .  S c o t t  c o n t e n d e d  t h a t :  

( i l  T h e r e  i s  t h e  p o s s i b i l i t y  o f  a more 
s e v e r e  s e n t e n c e  b e i n g  i m p o s e d .  

(ii) T h e  a p p l i c a n t  h a s  b e e n  d e p r i v e d  o f  h i s  
r i g h t  u n d e r  S . 2 7 7 .  

(iii) T h e  a p p l i c a n t  h a s  b e e n  d e n i e d  o f  h i s  
l e g i t i m a t e  e x p e c t a t i o n .  

( i v )  T h e  a t t e n d a n t  p r o b l e m  o f  d e l a y .  

M r .  Wildman f o r  t h e  D.P.P. s u b m i t t e d  t h a t  o n  t h e  f a c t s  b e f o r e  

, the  c o u r t  t h e r e  i s  n o t h i n g  t o  s u g g e s t  t h a t  t h c  D . P . P .  h a s  a c t e d  

i l l e g a l l y ,  i r r a t i o n a l l y  o r  t h a t  h e  i s  y u i - l t y  of a n y  p r o c e d u r a l  i m p r o -  

p r i e t y .  T h e r e  i s  t h e r e f o r e  n o  b a s i s  f o r  a  c l a i m  o f  a b u s e  o f  p r o c e s s .  

T h a t  t h e  D.P.P. ,  a  c r e a t u r e  o f  t h e  C o n s t i t u t i o n  w i t h  w i d e  a n d  

u n f e t t e r e d  p o w e r s  u n d e r  t h e  C o n s t i t u t i o n a n d  S e c t i o n s  2 a n d  4 o f  

T h e  C r i m i n a l  J u s t i c e  ' ( A d m i n i s t r a t i o n )  A c t  c a n  i n i t i a t e ,  d i s c o n t i n u e  

a n d  r e i n s t a t e  c r i m i n a l  proceedings and  o n c e  h e  a c t s  w i t h i n  t h e  
I 

c o n f i n e s  o f  the l a w  t h a t  i s  t o  s a y  o n c e  h i s  a c t i o n s  d o  n o t  o f f e n d  

t h e  u l t r a  v i r e s  d o c t r i n e  and  o n c e  it c a n  b e  shown t h a t  h e  e x e r c i s e s  

t h e s e  p o w e r s  c o n s i s t e n t  w i t h  t h e  p u b l i c ' s  i n t e r e s t ,  h i s  a c t i o n s  c a n n o t  
f'--" 1 
+ b e  s u c c e s s f u l l y  c h a l l & n g e d  c v e n  i f  a n o t h e r  t r i b u n a l .  may h a v e  f e l t  

t h a t  t h e y  would  h a v e  a c t e d  d i f f e r e n t l y .  F o r  t h e  a p p l i c a n t s  t o  
, 

s u c c e e d ,  h e  c o n t i n u e d ,  t h e y  m u s t  demonstrate t o  t h e  c o u r t  t h a t  n o  

D.P.P. h a v i n g  r e g a r d  t o  t h e  t o t a l i t y  o f  t h e  e v i d e n c e  b e f o r e  h i m  

would  h a v e  a c t e d  t h e  way h e  d i d .  

T h e  D .P .P . ,he  a r g u e d ,  h a s  c l e a r l y  d e m o n s t r a t e d  t h a t  h e  was a c t i n g  

i n  t h e  i n t e r e s t  o f  j u s t i c e  i n  h a v i n g  t h e  m a t t e r  p u t  b e f o r e  a n  i m p a r t i a l  

f --I 
t r i b u n a l .  IIe con tendcr3  that i f  t h e  D.l'.L1. had crnbarked o n  a t r i a l  

\./' b e f o r e  H e r  Honour  Miss Rickman w h a t e v e r  t h e  o u t c o m e  o f  t h e  t r i a l  i t  

would  h a v e  d o n e  v i o l e n c e  t o  t h e  maxim " j u s t i c e  s h o u l d  n o t  o n l y  be 

d o n e  b u t  m u s t  m a n i f e s t l y  a n d  u n d o u b t e d l y  a p p e a r  t o  be d o n e . "  

I n  t h e  c i r c u m s t a n c e s  o f  t h e  s t a t e m e n t s  made b y  t h e  R.M. t h e  

D.P.P. ,  he o p i n e d ,  wou ld  h a v e  a b d i c a t e d  h i s  d u t y  t o  t h e  p u b l i c  h a d  

h e  n o t  e ' x e r c i s e d  t h e  p o w e r s  g r a n t e d  b y  T h e  C o n s t i t u t i o n  a n d  t h e  

C r i m i n a l  J u s t i c e  A c t  a n d  removed t h e  matter f rom t h e  M a g i s t r a t e .  



H e  r e l i e d  o n  t h e  f o l l o w i n g  c a s e s  among o t h e r s :  L e s t e r  C a m p b e l l  v. 

Hector Gue lph  e t  a1 (1963 )  1 G 1 .  L.R. 1 7 9  - a  case c o n c e r n i n g  

i n j u d i c i o u s  r e m a r k s  made by a R e s i d e n t  M a g i s t r a t e  and t h e i r  e f f e c t  

. o n  t h e  p l a i n t i f f ;  cCSU v. Min. of C i v i l  S e r v i c e  ( s u p r a )  ; A s s o c i a t d  

P r o v i n c i a l  P i c t u r e  Houses  L t d ,  v. Wednesbury Corp .  ( 1 9 4 7 )  2  A l lE .R .680 ;  

King v. D.P.P. ( B a r b a d o s )  ( 1990 )  L.R.C. (Cons t . )  H42 a l s o  r e p o r t e d  

a t  (1991 )  40 W.1-R. 1 5 ;  G l a d y s  T a p p i n  v. F r a n c i s  L u c a s  ( 1 9 7 3 )  20 

W.I.R. a t  235 H, a n d  I; G r a n t  and  O t h e r s  v. D,P.P. 

W.I.R. 246;  R, v. S c o t t  ( 1991 )  L.R.C. (Cr im. )  130 .  

M r .  Wildman a l s o  s u b m i t t e d  t h a t  t h e  d e c i s i o n  o f  th .e  D.P.P. t o  

g o  by way o f  a  v o l u n t a r y  b i l l  i n s t e a d  o f  i n v o k i n g  t h e  p r o v i s i o n  
I 

o f  5 .277 o f  t h e  J u d i c a t u r e  ( R . M . )  A c t  d i d  n o t  c o n t r a v e n e  t h e  

c o n s t i t u t i o n a l  r i g h t s  o f  t h e  a p p l i c a n t s .  H e  c o n t e n d e d  t h a t  S .277  

p r e s u p p o s e s t h a t  t h e m t r i a l  h a s  i n  f a c t  comncnced b e f o r e  t h e  M a g i s t r a t e .  

The f a c t  t h a t  t h e  c h a r g e s  i n  t h e  Supreme C o u r t  are  i d e n t i c a l  

t o  c h a r g e s  i n  t h e  M a g i s t r a t e ' s  C o u r t  d o e s  n o t  c o n s t i t u t e  a  b r e a c h  

o f  e s t a b l i s h e d  p r o c e d u r e ,  h e  s u b m i t t e d .  R e l i a n c e  was p l a c e d  o n  

R. v. L l o y d e l l  ~ i ' c h a r d s  ( 1993 )  A.C. 217 and R. V. L o u i s  Chen 9  J.L.R. 

290.  

A s  r e g a r d s  l e g i t i m a t e  e c p e c t a t i o n s ,  he s u b m i t t e d  t h a t  t h i s  

c o n c e p t  i s  i n e x t r i c a b l y  bound u p  w i t h  t h e  c o n c e p t  o f  n a t u r a l  j u s t i c e .  

L e g i t i m a t e  e x p e c t a t i o n ,  h e  a r g u e d ,  c a n  o n l y  a r i se  i n  c i r c u m s t a n c e s  

c' whee t h e  f u n c t i o n a r y  i n  q u e s t i o n  h a s  a d u t y  t o  a c t  i n  k e e p i n g  w i t h  

n a t u r a l  j u s t i c e .  

M r .  Ne l son  a d o p t e d  t h e  s u b m ~ s s i o n s  o f  M r .  Wildman i n  p a r t i c u l a r  

t h o s e  r e l a t i n g  t o  t h e  l aw.  Iris s u b m l s s l o n s  i n  t h e  ma in  c o n c e r n e d  

a close c o n s i d e r a t i o n  o f  t h e  D e c l a r a t i o n s  and O r d e r s  s o u g h t  i n  

S u i t  No. M.113/98 and t h e  r e l e v a n t  a f f i d a v i t  e v i d e n c e .  

H e  c o n t e n d e d  t h a t  t h e  r e m a r k s  o f  t h e  R e s i d e n t  M a g i s t r a t e  were 

so  o f f e n s i v e  t h a t  t h e  D.P.P.  was l e f t  w i t h  no  c h o i c e  b u t  t o  remove 

t h e  matter  f rom h e r  a s  h e  d i d .  I t  c a n n o t  t h e r e f o r e  b e  s a i d  t h a t  
I 

h e  m a n i p u l a t e d  o r  m i s u s e d  t h e  p r o c e s s  o f  t h e  c o u r t ,  h e  a r g u e d .  

H e  s u b m i t t e d  t h a t  t h e  a p p l i c a n t s  h a v e  f a i l e d  t o  d e m o n s t r a t e  

t h a t  t h e y  are n o t  l i k e l y  t o  r e c e i v e  a f a i r  h e a r i n g  by a n  i n d e p e n d e n t  

and i m p a r t i a l  t r i b u n a l .  H e  r e f e r r e d  t o  many o f  t h e  cases a l r e a d y  

m e n t i o n e d  and u r g e d  t h e  c o u r t  t o  f i n d  t h a t  t h e r e  h a s  b e e n  no a b u s e  

o f  process .  



The e s s e n t i a l  a s p e c t s  o f  t h e  s u b m i s s i o n s  o f  M r .  Lennox Campbel l  

f o r  t h e  A t t o r n e y  G e n e r a l  were a s  f o l l o w s :  

(1) 1n o r d e r  f o r  a  c l a i m  of  Abuse o f  P r o c e s s  
t o  succeed  i n  a  c r i m i n a l  p r o s e c u t i o n  t h e  
accused  must  d e m o n s t r a t e :  

( a )  t h a t  t h e  c o n d u c t  o f  t h e  
p r o s e c u t i n g  agency  h a s  been  
such  a s  t o  p r e v e n t  a  f a i r  t r i a l  
o f  t h e  a c c u s e d ,  o r  

( b )  t h a t  t h e  p r o s e c u t i n g  agency  
h a s  w r o n g f u l l y  d i s r e g a r d e d  
s t a n d a r d  p r a c t i c e s  t h a t  enured  
t o  t h e  b e n e f i t  o f  t h e  a c c u s e d ,  
t h e r e b y  making it u n f a i r  t o  
t r y  t h e  d e c c a s c d .  

( 2  ( a )  T h e  u n f a i r n e s s  mus t  b e  o f  s u c h  
a  n a t u r e  t h a t  t h e  C o u r t  c a n n o t  
r i g h t  t h e  u n f a i r n e s s .  F o r  t h i s  
h e  re l ies  on D.P.P- v .  F e u r t a d o  
( s u p r a )  and G r a n t  v .  D.P.P. ( s u p r a ) .  

( b )  The m i s u s e  o r  m a n i p u l a t i o n  o f  
p r o c e d u r e  mus t  c o n s t i t u t e  v i o l a -  
t i o n s  o r  e x e c u t i v e  u n l a w f u l n e s s  
t o  amount t o  a b u s e  o f  p r o c e s s  o f  t h e  
c o u r t  - R. v. Derbv Crown C o u r t  
e x p a r t e  Brooks.  

Abuse o f  P r o c e s s  . 

Abuse o f  p r o c e s s  h.as been  deve loped  by t h e  c o u r t s  f rom common 

l a w  p r i n c i p l e s .  ~ t ' h a s  been  d e f i n e d  by t h e  P r i v y  C o u n c i l  i n  

Hui Chi Minq v. R. '(1992) A.C. 34 a s :  

"Something s o  wrong t h a t  t h e  c o u r t  
shou ld  n o t  a l l o w  a  p r o s e c u t o r  t o  
p rocecd  w i t h  what  i n  a l l  o t h e r  
r b s p e c t s  i s  a  r e g u l a r  p r o c e e d i n g . "  

The re  i s  no d o u b t  t h a t  t h e  D.P.P. i s  empowered by law t o  d i s -  

c o n t i n u e  c r i m i n a l '  p r o c e e d i n g s  and l a t e r  r e i n s t i t u t e  t h c  v e r y  same 

p r o c e e d i n g s  see L l o y d e l l  R i c h a r d s  v. R. ( s u p r a )  and R. v .  L o u i s  Chen 
I 

( s u p r a ) .  T h e r e  is a l so  n o d o u b t  t h a t  t h e  D.P.P. h a s  t h e  l e g a l  r i g h t  

t o  e x e r c i s e  a  power t o  p r e f e r  an i n d i c t m e n t  w i t h o u t  a p r e l i m i n a r y  

e n q u i r y  i n  c a s e s  i n  which i n  h i s  d i s c r e t i o n  he t h i n k s  it a p p r o p r i a t e  

-1 s o  t o  d o  - see D.P.P. v .  G r a n t  ( s u p r a ) .  

What t h e  a p p l i c a n t s  a r e  c h a l l e n g i n g  i s  t h e  manner i n  which  

t h e s e  d i s c r e t i o n a r y  powers were e x e r c i s e d .  

A s  a l r e a d y  s t a t e d  t h e i r  c o m p l a i n t  i s  t h a t  t h e  c o n d u c t  o f  t h e  

D.P.P. amounted t o  a  m a n i p u l a t i o n  o r  m i s u s e  o f  p r o c e d u r e .  

The common law r e c o g n i s e s  m i s u s e  o f  p r o c e d u r e s  a s  a  ground f o r  

s e t t i n g  a s i d e  p r o c e e d i n g s .  I n  R. v .  Derby Crown C o u r t  ex  p a r t e  



B r o o k s  80 C r .  App .  R - 1 6 4  a t  168-9 it was h e l d  t h a t  it may b e  a n  

abuse  o f  p r o c e s s  i f  t h e  p r o s e c u t i o n  h a s  m a n i p u l a t e d  o r  misused  

t h e  p r o c e s s  o f  t h e  c o u r t  s o  a s  t o  d e p r i v e  t h e  d e f e n d a n t  o f  a  p r o t e c -  

t i o n  p r o v i d e d  by law o r  t o  t a k e  a n  u n f a i r  a d v a n t a g e  o f  a t e c h n i c a l i t y .  

T h i s  was approved  by t h e  P r i v y  C o u n c i l  i n  D.P,P. v -  B r o o k s ,  

I n  Gabby R o n a  v- D i s t r i c t  C o u r t  of South ~ u s t r a l i a  O l s s o n ,  J .  

i n  d e a l i n g  w i t h  a b u s e  o f  p r o c e s s  s a i d :  

" . . . . . . . . . . . . . i n  g e n e r a l ,  t h e  power t o  
s t a y  c r i m i n a l  p r o c e e d i n g s  a r i s e s  a s  a 
weapon t o  m e e t  two b road  c a t e g o r i e s  o f  
s i t u a t i q n s .  The f i r s t  i s  where i t  may 
f a i r l y  b e  s a i d  t h a t  t h e  p r o s e c u t i o n ,  o r  
t h e  mode o f  p r o s e c u t i o n ,  o f  p r o c e e d i n g s  
i s  c o n t e m p l a t e d  i n  s u c h  a  manner a s  t o  
make them a n  i n s t r u m e n t  o f  o p p r e s s i o n  
which w i l l  r e s u l t  i n  a n  u n f a i r  t r i a l .  

The second i s  e s s e n t i a l l y  based  on 
p o l i c y  a s p e c t s ,  which d o  n o t  n e c e s s a r i l y  
f o c u s  upon a n  end r e s u l t  b e i n g  an  u n f a i r  
t r i a l ,  i n  t h e  t r a d i t i o n a l  s e n s e  o f  t h a t  

< '\\ e x p r e s s i o n .  " 
L,' 

I H e  went  on  t o  s t a t e  t h a t :  

"The c o n c e p t  o f  t h e  d u t y  o f  a  c o u r t  t o  
p r o t e c t  i t s e l f  a g a i n s t  a n  a b u s e  o f  i t s  
p r o c e s s  g i v e s  r i se  t o  what  i s  d e s c r i b e d  
as  ' two  fundamen ta l  p o l i c y  c o n s i d e r a t i o n s " '  

The f i r s t  was s a i d  t o  be  " t h a t  t h e  p u b l i c ' s  i n t e r e s t  i n  t h e  

a d m i n i s t r a t i o n  o f  j u s t i c e  r e q u i r e d  t h a t  t h e  c o u r t  p r o t e c t  i t s  

a b i l i t y  t o  f u n c t i o n  as  a c o u r t  o f  law by e n s u r i n g  t h a t  i t s  p r o c e s s e s  

are used f a i r l y  by S t a t e  and c i t i z e n  a l i k e . "  

The second b e i n g  " t h a t  u n l e s s  t h e  c o u r t  p r o t e c t s  i t s  a b i l i t y  

t o  f u n c t i o n  i n  t h a t  way i t s  f a i l u r e  w i l l  l e a d  t o  a n  e r o s i o n  o f  

p u b l i c  c o n f i d e n c e  by r e a s o n  o f  c o n c e r n  t h a t  t h e  c o u r t ' s  p r o c e s s e s  
I 
I 

may l e n d  t h e m s e l v e s  t o  o p p r e s s i o n  and i n j u s t i c e . "  

I n  B e n n e t t  v, H o r s e f e r r y  R o a d  Magistrates C o u r t  a t  p.149 (h) 

Lord G r i f f i t h s  had t h i s  t o  s a y :  

"As one  would hope ,  t h e  number o f  
r e p o r t e d  c a s e s  i n  which a  c o u r t  h a s  
had t o  e x e r c i s e  a j u r i s d i c t i o n  t o  
p r e v e n t  a b u s e  o f  p r o c e s s  a r e  compara- 
t i v e l y  ra re .  They a r e  u s u a l l y  c o n f i n e d  
t o  c a s e s  i n  which t h e  c o n d u c t  o f  t h e  
p r o s e c u t i o n  h a s  been  such  a s  t o  p r e v e n t  
a  f a i r  t r i a l  o f  t h e  a c c u s e d . "  

He t h e n  a p p r o v i n g l y  r e f e r r e d  t o  R. v. Derby C r o w n  C o u r t  ex 

exparte B r o o k s  and c o n t i n u e d  a t  p.150 ( b )  : 

"There  have  however a l s o  been  c a s e s  i n  
which a l t h o u g h  t h e  f a i r n e s s  o f  t h e  t r i a l  
i t s e l f  was n o t  i n  q u e s t i o n  t h e  c o u r t s  



have regarded  it  a s  s o  u n f a i r  t o  t r y  t h e  
accused f o r  t h e  o f f e n c e  t h a t  i t  amounted 
t o  abuse  o f  p r o c e s s .  I n  Chu Piu-Wing v. 
A-G, (1984) HKLR 422 t h e  Hong Kong C o u r t  - 
of  Appeal al lowed an a p p e a l  a g a i n s t  a  
c o n v i c t i o n  f o r  contempt o f  c o u r t  f o r  
r e f u s i n g  t o  obey a  subpoena ad t e s t i f i c a n -  
durn on t h e  ground t h a t  t h e  w i t n e s s  had 
been a s s u r e d  by t h e  Independent  Commission 
A g a i n s t  C o r r u p t i o n  t h a t  he would n o t  b e  
r e q u i r e d  t o  g i v e  ev idence . "  

I 

The l e a r n e d  Law Lord endorsed t h e  view t h a t :  

"There i s  c l e a r  p u b l i c  i n t e r e s t  t o  b e  
observed i n  h o l d i n g  o f f i c i a l s  o f  t h e  
S t a t e  t o  promises  made by them i n  f u l l  
u n d e r s t a n d i n g  o f  what i s  e n t a i l e d  by 
t h e  b a r g a i n . '  

H e  t h e n  con t inued  P .  151 (e -h )  : 

"Your Lordsh ips  a r e  now i n v i t e d  t o  
extend t h e  concep t  o f  abuse  o f  p r o c e s s  
a  s t a g e '  f u r t h e r .  I n  t h e  p r e s e n t  c a s e  
t h e r e  i s  no s u g g e s t i o n  t h a t  t h e  a p p e l l a n t  
canno t  have a f a i r  t r i a l  ................ 
I f  t h e  c o u r t  i s  t o  have t h e  power t o  
i n t e r f e r e  w i t h  t h e  p r o s e c u t i o n  i n  t h e  
p r e ~ e n t ~ c i r c u m s t a n c e s  it must be because  
t h e  j u d i c i a r y  a c c e p t  a  r e s p o n s i b i l i t y  f o r  
t h e  maintenance  o f  t h e  r u l e  o f  law t h a t  
embraces a  w i l l i n g n e s s  t o  o v e r s e e  e x e c u t i v e  
a c t i o n  and t o  r e f u s e  t o  countenance  behav iour  
t h a t  t h r e a t e n s  e i t h e r  b a s i c  human r i g h t s  o r  
t h e  r u l e '  o f  law. 

My Lords I have no doub t  t h a t  t h e  j u d i c i a r y  
should  a c c e p t  t h i s  r e s p o n s i b i l i t y  i n  t h e  
f i e l d  o f  c r i m i n a l  law. The g r e a t  growth o f  
a d m i n i s t r a t i v e  law d u r i n g  t h e  l a t t e r  p a r t  of  
t h i s  c e n t u r y  h a s  occur red  because  o f  t h e  
r e c o g n i t i o n  by t h e  J u d i c i a r y  and P a r l i a m e n t  
a l i k e  t h a t  i t  i s  t h e  f u n c t i o n  o f  t h e  High Cour t  
t o  e n s u r e  t h a t  e x e c u t i v e  a c t i o n  i s  e x e r c i s e d  
r e s p o n s i b l y  and as P a r l i a m e n t  i n t e n d e d .  So 
a l s o  should  it b e i n  t h e  f i e l d  o f  c r i m i n a l  law 
and i f  i t  comes t o  t h e  a t t e n t i o n  o f  t h e  c o u r t  
t h a t  t h e r e  h a s  been a  s e r i o u s  abuse  o f  power 
it should  i n  my view e x p r e s s  i t s  d i s a p p r o v a l  by 
r e f u s i n g  t o  a c t  upon i t . "  

I I t  i s  now c l e a r  t h a t  i n  c o n s i d e r i n g  whether  t h e r e  h a s  been an  

1 abuse  o f  p r o c e s s  t h e  c o u r t  i s  concerned n o t  o n l y  w i t h  t h e  i n t e r e s t  

1 o f  t h e  accused i n  a  f a i r  t r i a l  b u t  a l s o  t h e  p u b l i c  i n t e r e s t  i n  a  

f a i r  and j u s t  t r i a l  p r o c e s s  and t h e  p r o p e r  a d m i n i s t r a t i o n  o f  j u s t i c e .  

Cases such a s  Tappin v.  Lucas (supra) and t h e  d e c i s i o n  o f  t h e  

N i g e r i a n  Supreme C o u r t  i n  The State v. I l o r i  et a1 (1983) 2 S - C ,  

1 155 ( r e f e r r e d  t o  i n  Attorney General and Ogun State et a1 v. ~ q e n t i  

(supra) must be  s e e n  i n  t h e  l i g h t  of  t h e  d e v e l o p i n g  modern law o f  

j u d i c i a l  review.  



A p p l i c a t i o n  o f  l a w  t o  f a c t s  

E s s e n t i a l l y  t h e  D.P.P. i s  s a y i n g  t h a t  t h e  removal  o f  t h e  

, case from t h e  m a g k s t r a t e  by t h e  e n t r y  o f  a  n o l l e  p r o s e q u i  f o l l o w e d  

immed ia t e ly  by t h e  p r e f e r r i n g  o f  a v o l u n t a r y  b i l l  o f  i n d i c t m e n t  i n  

, t h e  Supreme C o u r t  w i t h  e x a c t l y  t h e  same c h a r g e s  i n  r e s p e c t  o f  which  

prosequi t h e  n o l l e  was e n t e r e d  i s  n o t  a n  a b u s e  o f  p r o c e s s  b e c a u s e  t h e  D.P.P. 

had a  good r e a s o n  founded i n  p u b l i c  i n t e r e s t  f o r  such  c o u r s e .  

The 'good  r e a s o n '  o f  c o u r s e  1s , t h e  i n j u d i c i o u s  r emarks  made by 

t h e  m a g i s t r a t e  wh ich ,  a c c o r d i n g  t o  M r .  Andrade i n  h i s  a f f i d a v i t  

t h r e a t e n e d  t o  do  v i o l e n c e  t o  t h e  maxirn ' j u s t i c e  s h o u l d  n o t  o n l y  b e  

done b u t  s h o u l d  m a n i f e s t l y  a p p e a r  t o  b e  d o n e . '  M r .  Wildman c o n t e n d s  

t h a t  t h e s e  r emarks  would have  l e d  t h e  v i r t u a l  c o m p l a i n a n t  t o  f e e l  

t h a t  t h e r e  would n o t  b e  a  f a i r  t r i a l .  

One o f  t h e  c a s e s  on which  M r .  Wildman p l a c e d  much r e l i a n c e  i s  

t h e  Canadian  case o f  R. v. S c o t t  (1991)  L.R.C. (Crim.) 130. A t  

t h e  t r i a l  o f  S c o t t  who w a s  cha rged  w i t h  p o s s e s s i o n  o f  c o c a i n e ,  h i s  

c o u n s e l  i n  c r o s s - e x a m i n a t i o n  asked  a p o l i c e  w i t n e s s  a q u e s t i o n  t o  

which  Crown Counse l  o b j e c t e d  on t h e  ground t h a t  it w a s  i r r e l e v a n t  

and would i n e v i t a b l y  l e a d  t o  t h e  i d e n t i i i c a t i o n  o f  a p o l i c e  i n f o r m e r .  

The judge  a l lowed  t h e  q u e s t i o n  whereupon Crown C o u n s e l  

e x e r c i s e d  h e r  s t a t u t o r y  power t o  d i s c o n t i n u e  t h e  p r o c e e d i n g s .  S h o r t l y  

t h e r e a f t e r  t h e  Crown r e i n s t i t u t e d  t h e  p r o c e e i d n g s  and t h e  c a s e  w a s  
F-' \\ 
Cj p u t  b e f o r e  a d i f f e r e n t  judge .  

Defence  Counse l  moved t o  s t a y  t h e  p r o c e e d i n g s  on t h e  ground o f  

a b u s e  o f  p r o c e s s  a r g u i n g  t h a t  t h e  s t a t u t o r y  power t o  d i s c o n t i n u e  

p r o c e e d i n g s  w a s  b e i n g  used t o  c i r c u m v e n t  a n  e v i d e n t i a l  r u l i n g  

u n f a v o u r a b l e  t o  t h e  Crown. The s t a y  was r e f u s e d .  L a t e r  d e f e n c e  

Counse l  u n d e r t o o k  t h e  same l i n e  o f  c r o s s - e x a m i n a t i o n  as  i n  t h e  

o r i g i n a l  t r i a l  and t h e  Crown a g a i n  o b j e c t e d .  

f - - ,  The judge  uphe ld  t h c  o b j e c t i o n .  S c o t t  was c o n v i c t e d  and a p p e a l e d .  

L' 
, The C o u r t  o f  Appea l  d i s m i s s e d  t h e  a p p e a l .  He a p p e a l e d  t o  t h e  

Supreme C o u r t .  The Supreme C o u r t  by a m a j o r i t y  o f  5 t o  4 d i s m i s s e d  

t h e  a p p e a l  h o l d i n g  t h a t  " n e i t h e r  t h e  s t a y  n o r  t h e  r e i n s t i t u t i o n  o f  

p r o c e e d i n g s  . w a s  a n  a b u s e  o f  p r o c e s s  o r  an i n f r i n g e m e n t  o f  any  r i g h t s  

i n  t h e  Canadian  C h a r t e r  o f  R i g h t s  and Freedoms.  The Crown had 

a c t e d  i n  good f a i t h  s o l e l y  t o  p r o t e c t  t h e  i d e n t i t y  o f  t h e  i n f o r m e r  

and was n o t  bound t o  . o f f e r  no f u r t h e r  e v i d e n c e  and a p p e a l  t h e  



t h e  i n e v i t a b l e  a c q u i t t a l .  The Crown had renewed t h e  p r o c e e d i n g s  

a t  t h e  f i r s t  r e a s o n a b l e  o p p o r t u n i t y  and t h e  a p p e l l a n t  was n o t  

p r e j u d i c e d  by  d e l a y  ..............,.." 
I n  a p o w e r f u l  judgment  t h e  d i s s e n t i e n t s  h e l d  t h a t , I 1 A b u s e  o f  

P r o c e s s  may b e  e s t a b l i s h e d  whe re  - ( a )  t h e  p r o c e e d i n g s  a r e  

o p p r e s s i v e  and v e x a t i o u s ,  and ( b )  t h e  f u n d a m e n t a l  p r i n c i p l e  o f  

j u s t i c e  u n d e r l y i n g  t h e  c o m m u n i t y ' s  s e n s e  o f  f a i r  p l a y  and d e c e n c y  

are v i o l a t e d .  T h i s  c a s e  r a i s e d  t h r e e  c o n c e r n s  i n  t h e  c o n t e x t  o f  

a b u s e  o f  p r o c e s s  wh ich  t h e  C o u r t  o f  Appea l  and m a j o r i t y  judgment  

f a i l e d  t o  f u l l y  a d d r e s s :  ( a )  t h e  e v i l  o f  judge-shopping ;  (b) t h e  

i m p a r t i a l i t y  of t h e  a d m i n i s t r a t i o n  o f  j u s t i c e ,  and ( c )  t h e  need  

t o  upho ld  t h e  d i g n i t y  o f  t h e  j u d i c i a r y  and t h e  j u d i c i a l  p r o c e s s .  
I 

A s y s t e m  wh ich  a l l o w e d  t h e  Crown a n  a d v a n t a g e  i n  c h o o s i n g  j u d g e s  

w a s  o r  a p p e a r e d  t o  b e  p a r t i a l  and p e r m i t t e d  a j u d g e ' s  r u l i n g  t o  be 

c i r c u m v e n t e d  o t h e r  t h a n  by a p p e a l ,  i t  was open  t o  t h e  c h a r g c  t h a t  

it o f f e n d e d  t h e  f u n d a m e n t a l  p r i n c i p l e s  o f  j u s t i c e  upon which  s o c i e t y  

r e s t e d .  Such  c o n c e r n s  ou twe ighed  t h e  p u b l i c  i n t e r e s t  i n  p r o s e c u -  

t i n g  c r i m e s  and t h e  i d e n t i t y  o f  i n f o r m e r s . "  

I n  my v i e w  t h e  d i s s e n t i n g  judgment  i s  i n  l i n e  w i t h  t h e  

modern d e v e l o p m e n t  o f  t h e  l a w  i n  r e g a r d  t o  j u d i c i a l  r e v i e w  o f  t h e  

, d e c i s i o n s  o f  c o n s t i t u t i o n a l  and s t a t u t o r y  o f f i c e  h o l d e r s ,  and i s  

o f  g r e a t  a s s i s t a n c e  t o  t h i s  c o u r t .  

I t  i s  f o r  t h i s  c o u r t  t o  examine  t h e  e v i d e n c e  and c i r c u m s t a n c e s  

i n  t h e  i n s t a n t  c a s e  w i t h  a  v i ew  t o  d e t e r m i n i n g  w h e t h e r  o r  n o t  

there h a s  b e e n  a n  a b u s e  o f  p r o c e s s  r e s u l t i n g  i n  a  b r e a c h  o f  t h e  , 

a p p l i c a n t ' s  c o n s t i t u t i o n a l  r i g h t s .  

The e v i d e n c e  of Miss Gregg ,  t h e  C l e r k  o f  t h e  C o u r t s ,  a s  

c o n t a i n e d  i n  h e r  a f f i d a v i t  f i l e d  o n  b e h a l f  o f  t h e  r e s p o n d e n t s  
I 
I 

i n d i c a t e s  t h a t  t h e r e  was a n  a t t e m p t  t o  rcrnovc t h e  c a s e  f rom Her 

Honour M i s s  Rickman, b e f o r e  t h e  words  compla ined  o f  w e r e  u s e d .  

A c c o r d i n g  t o  M ' i s s  Gregg on  A p r i l  2 0 ,  1 9 9 8  M r .  Wildman t o l d  

t h e  M a g i s t r a t e  t h a t  " t h e y  c o u l d  n o t  p r o c e e d  t h a t  d a y  b e c a u s e  t h e r e  

had  b e e n  some d e v e l o p m e n t s  p e r t a i n i n g  t o  t h e  c a s e  and t h e  D.P.P.  

w a s i n  c o n s u l t a t i o n  w i t h  t h e  C h i e f  J u s t i c e  a b o u t  i t . "  The 
I 

M a g i s t r a t e  and d e f e n c e  c o u n s e l  wanted  t o  know wha t  " t h e s e  d e v e l o p -  

m e n t s "  were. M r .  Wildman d i d  n o t  i n f o r m  them.  The M a g i s t r a t e  

w i t h d r e w  t o  h e r  c h a m b e r s .  Defence  C o u n s e l ,  Crown C o u n s e l  and t h . e  



C l e r k  w e n t  w i t h  h e r .  T h e s e  " d e v e l o p m e n t s "  w e r e  n o t  d i v u l g e d .  T h e  

matter w a s  a d j o u r n e d  t o  t h e  f o l l o w i n g  d a y  i . e .  A p r i l  2 1 .  

On t h e  2 1 s t ,  t h e  a f f i a n t  s a i d  t h a t  a  t e l e p h o n e  c a l l  w a s  

r e c e i v e d  f r o m  M r .  Wildman d i r e c t i n g  t h a t  t h e  m a t t e r  b e  l i s t e d  i n  

c o u r t  4 i . e .  b e f o r e  a n o t h e r  M a g i s t r a t e .  

On M i s s  G r e g g ' s  a n d  M r .  L a w s o n ' s  e v i d e n c e  it w a s  a f t e r  t h a t  

t h a t  t h e  r e m a r k s  w e r e  made b y  t h e  M a g i s t r a t e .  

Cl M r .  B e n t l e y  R o s e  s p o k e  o f  h e a r i n g  " a  v e r y  d i s t u r b i n g  r e p o r t "  

, o n  t h e  2 6 t h  J a n u a r y ,  1 9 9 8 .  T h e n  o n  t h e  2 0 t h  A p r i l ,  1 9 9 8  h e  o v e r -  

' h e a r d  a y o u n g  l a d y  t e l l i n g  t h c  C l e r k  t h a t  Miss Rickman  h a d  s a i d  t h a t  

t h e  c a s e  b e l o n g e d  t o  h e r .  

M r .  C r a f t o n  Mi l le r  a s e n i o r  a t t o r n e y - a t - l a w  who w a s  t h e n  

r e p r e s e n t i n g  ~ i s s  T a p p e r  s t a t e d  i n  h i s  a f f i d a v i t  t h a t  t h e  c o n d u c t  

o f  M r .  Wildman c o n s k i t u t c d  a n  a t t a c k  o n  t h c  i n t e g r i t y  o f  t h e  

M a g i s t r a t e  a n d  d e f e n c e  c o u n s e l .  H e  s a i d  t h e  M a g i s t r a t e  d e c l a r e d  
P, 
Lj t h a t  t h e  D.P.P.  c o u l d  n o t  d i r e c t  h e r  t o  t r a n s f e r  t h e  case t o  a n o t h e r  

c o u r t  a n d  t h a t  t h e  p r o p e r  c o u r s e  w a s  t o  a p p l y  f o r  a n  O r d e r  o f  
I 

P r o h i b i t i o n .  

I t  seems t o  m e l t h a t  t h e  M a g i s t r a t e  w a n t e d  t o  h e a r  a n d  t o  b e  

g i v e n  a c h a n c e  t o  a n s w e r ,  i f  n e c e s s a r y ,  w h a t  M r .  Wi ldman c a l l e d  

" d e v e l o p m e n t s  p e r t a i n i n g  t o  t h e  c a s e . "  

Thu's  i t  i s  c l e a r  t h a t  t h e  M a g i s t r a t e ' s  u t t e r a n c e s  i n  c o u r t  

o n  t h e  2 1 s t  A p r i l  came a f t e r  t h c  decision was t;nkc?n b y  t h c  t h e n  

D.P.P. t o  r e m o v e  t h e  c a s e  f r o m  h e r .  
*,, 

A p p a r e n t l y  t h e  D.P.P.  t r i e d  t o  e n l i s t  t h e  s u p p o r t  o f  t h e  

H o n o u r a b l e  C h i e f  J u s t i c e  t o  r emove  t h e  M a g i s t r a t e  f r o m  t h e  case. 

The  C h i e f  J u s t i c e  d e c l i n e d  t o  i n t e r f e r e .  

Some t e n  ( 1 0 )  w e e k s  l a t e r  when t h e  m a t t e r  came b e f o r e  t h e  

M a g i s t r a t e  a g a i n  f o r  t r i a l ,  t o  t h e  s u r p r i s e  o f  t h e  M a g i s t r a t e  a n d  

t h e  d e f e n c e ,  M r .  w i l d m a n  e n t e r e d  t h e  D . P . P . ' s  n o l l e  s t a t i n g  i n  o p e n  

C\ c o u r t  t h a t  t h i s  w a s  d o n e  s o l e l y  so t h a t  p r o c e e d i n g s  a g a i n s t  t h e  

a p p e l l a n t s  may b e  commenced d e  n o v o  i n  t h e  S u p r e m e  C o u r t .  T h e  n o l l e  

p r o s e q u i  w a s ,  i n  a  way ,  f l a u n t e d  i n  t h e  f a c e  o f  t h e  c o u r t .  No 

d o u b t  t h e  M a g i s t r a t e  w a s ,  i n  t h e  c i r c u m s t a n c e s ,  e m b a r r a s s e d .  H e r  

i n t e g r i t y  m i g h t  h a v e  b e e n  u n d e r m i n e d .  T h e  c o n d u c t  o f  t h e  D.P.P.  

cou ld  have l e d  t o  t h e ,  erosion of p u b l i c  c o n f i d e n c e  i n  t h e  a d m i n i s t r a -  

t i o n  o f  j u s t i c e  i n  t h e  R e s i d e n t  M a g i s t r a t e ' s  C o u r t .  S u c h  c o n d u c t  
I 



migh t  i m p a i r  t h e  d i g n i t y  o f  t h e  j u d i c i a r y .  

T h i s  migh t  w e l l  d e f e a t  t h e  e x p e c t a t i o n s  o f  t h e  a p p l i c a n t s  t o  

b e  t r i e d  by a n  i n d e p e n d e n t  c o u r t  o f  j u s t i c e .  'The e v i d e n c e  c e r t a i n l y  

t s u p p o r t s  t h e  a l l e g a t i o n  o f  t h e  a p p l i c a n t s  t h a t  t h e i r  c o n t i t u t i o n a l  

, r i g h t s  t o  b e  a f f o r d e d  a  f a i r  h e a r i n g  w i t h i n  a  r e a s o n a b l e  t i m e  by 

a n  i n d e p e n d e n t  and i m p a r t i a l  c o u r t  have  been  o r  a r e  b e i n g  c o n t r a -  

vened . 
I n  t h i s  r e g a r d  I a g r e e  w i t h  b o t h  c o u n s e l  f o r  t h e  a p p l i c a n t s  

who a rgued  f o r c e f u l l y  t h a t  t h e  p r o s e c u t i o n  h a s  m a n i p u l a t e d  a n d / o r  

misused t h e  p r o c e s s  o f  t h e  c o u r t  t h u s  d e p r i v i n g  t h e  a p p l i c a n t s  o f  

t h e i r  l e g a l  r i g h t s .  

They contended  t h a t  t h e  f i r s t  s t e p  i n  t h e  a b u s e  o f  p r o c e s s  was 

t h e  m a n i f e s t l y  imprope r  a t t e m p t  t o  remove t h e  m a g i s t r a t e  from t h e  

case by i n s t u c t i n g  t h e  a s s i s t a n t  c l e r k  o f  t h e  c o ' u r t  t o  l i s t  t h e  c a s e  

b e f o r e  a n o t h e r  M a g i s t r a t e  o f  t h e  p r o s e c u t o r ' s  c h o i c e .  S e c t i o n  277 

o f  The J u d i c a t u r e  ( R . M . )  Act  d o e s  n o t  empower t h e  D.P.P. s o  t o  d o .  

T h i s  s e c t i o n  empowers t h e  D.P.P. a t  any t ime  b e f o r e  t h e  p e r s o n  a c c u s e d  

h a s  s t a t e d  h i s  d e f e n c e ,  by w r i t i n g  u n d e r  h i s  hand ,  t o  r e q u i r e  t h e  

M a g i s t r a t e  t o  a d j o u r n  t h e  c a s e  o r  d e a l  w i t h  it a s  one  f o r  t h e  

C i r c u i t ,  C o u r t .  

M r .  Ramsay and M r .  S c o t t  a l s o  c r i t i c i s e d  t h e  approach  by t h e  

D . P . P .  t o  t h e  Ch ie f  J u s t i c e  t o  p e r s u a d e  him t o  change  th.e R e s i d e n t  

M a g i s t r a t e  i n  t h e  a b s e n c e  o f  t h e  a p p l i c a n t s '  a t t o r n e y s ,  a s  i r r e g u l a r  
I 

and amounting t o  " j u d g e  shopp ing .  " 

I t  i s  n o t  i n  d i i spute  t h a t  t h e  e n t r y  o f  t h e  n o l l e  p r o s e q u i  and 

t h e  p r e f e r r i n g  o f  t h e  v o l u n t a r y  b i l l  i n  t h e  Supreme C o u r t  were  

r e s o r t e d  t o  o n l y  b e c a u s e  t h e  s t e p s  r e f e r r e d  t o  above had f a i l e d .  

T h i s  c l e a r l y  i s  a  m a n i p u l a t i o n  o r  misuse  o f  t h e  p r o c e s s  o f  t h e  C o u r t .  

By i g n o r i n g  t h e  p r o v i s i o n s  o f  S e c t i o n  277  o f  t h e  J u d i c a t u r e  

( R e s i d e n t  M a g i s t r a t e )  A c t , t h e  D.P.P. in t h e  c i r c u m s t a n c e s  o f  t h i s  

c a s e  d e p r i v e d  t h e  a p p l i c a n t s  o f  t h e  b e n e f i t s  o f  c o m m i t t a l  p r o c e e d i n g s  

which were d e s c r i b e d  i n  B a r t o n  v. R. ( 1 9 8 0 )  1 4 7  C.L.R. 7 5  a s  " a n  

i m p o r t a n t  e l emen t  f o r  t h e  p r o t e c i t o n  o f  a n  a c c u s e d "  See Brooks  v .  

D.P.P. (supra) a t  240 (e) and (f). 

M r .  Wildman's  s u b m i s s i o n  t h a t  t h e  removal  o f  t h e  c a s e  from 

t h e  p a r t i c u l a r  m a g i s t r a t e  i n  th .e  manner i n  which i t  was done was 

i n  t h e  i n t e r e s t  o f  t h e  p u b l i c  i s  n o t  t e n a b l e .  
I 



I f  t h e  D.P.P. i s  aware o f  a  r e a l  d a n g e r  o f  b i a s  h e  s h . o u l d  

r a i se  t h e  issue w i t h  t h e  M a g i s t r a t e  a n d  i f  n e c e s s a r y  a p p l y  t o  t h e  

s u p r e m e  C o u r t  f b r  a n  o r d e r  o f  P r o h i b i t i o n .  I t  i s  c e r t a i n l y  n o t  

f o r  t h e  D.P.P. h i m s e l f  t o  d e t e r m i n e  t h a t  t h e  M a g i s t r a t e  i s  b i a s e d .  

I t  i s  f o r  t h e  c o u r t  t o  h e a r  t h e  e v i d e n c c  o f  b i a s  a n d  t h c  m a g i s t r a t e ' s  

comments  a n d  t h e n  d e t e r m i n e  i f  t h e r e  i s  a r e a l  d a n g e r  t h a t  t h e r e  

m i g h t  n o t  b e  a f a i r  t r i a l .  

I t  i s  c e r t a i n l y  n o t  i n  t h e  p u b l i c  i n t e r e s t  f o r  t h e  D.P.P.  t o  

" s t e p  o v e r "  t h e  m a g i s t r a t e  as  t h e  h e a d l i n e  i n  t h e  D a i l y    leaner 

Newspaper  d e c l a r e d .  C e r t a i n l y  r a i s i n g  t h e  i s s u e  f i r s t  w i t h  t h e  

M a g i s t r a t e  i n  c h a m b e r s  a n d  t h e n ,  i f  n e c e s s a r y ,  a p p l y i n g  t o  t h e  

Supreme  C o u r t  f o r  P r o h i b i t i o n  wou ld  b e  a b a l a n c e d  a p p r o a c h .  

I a c c e p t  t h e  s u b m i s s i o n s  o f  C o u n s c l  f o r  t h e  a p p l i c a n t s  a n d  

h o l d  t h a t  t h e  c o n d u c t  o f  t h e  D.P.P. c o m p l a i n e d  o f  a m o u n t s  t o  a n  

a b u s e  o f  process,  an? a d e p r i v a t i o n  o f t h e  p r o t e c t i o n  o f  l a w  a f  f o r d e d  

' b y  S e c t i o n  277 o f '  J u d i c a t u r e  ( R . M .  ) A c t .  

Has t h i s  a b u s e  o f  process l c d  t o  a b r c a c h  
o f  t h e  a p p l i c a n t s  c o n s t i t u t i o n a l  r i g h t s ?  

S e c t i o n  2 0 ( 1 )  of  t h e  C o n s t i t u t i o n  p r o v i d e s :  

Whenever  a n y  p c r s o n  i s  c h a r g e d  w i t h  
a  c r i m i n a l  o f f e n c e  h e  s h a l l ,  u n l e s s  
t h e  c h a r g e  i s  w i t h d r a w n ,  be a f f o r d e d  
a  f a i r  h e a r i n g  w i t h i n  a r e a s o n a b l e  
t i m e  b y  a n  i n d e p e n d e n t  a n d  i m p a r t i a l  
c o u r t  established b y  l a w .  

M r .  Ramsay s u b m i t t e d  t h a t  a b u s e  o f  p r o c e s s  i s  r e c o g n i s e d  a s  

a c o n s t i t u t i o n a l  i s s u e .  F o r  t h i s  h e  r e f e r r e d  t h e  c o u r t  t o  Brooks 

v. D.P,P. at page 2 4 0 .  

A s  I h a v e  e n d e a v o u r e d  t o  s h o w l a b u s e  o f  p r o c e s s  i n v o l v e s  

c o n d u c t  o n  t h e  p a r t  \ o f  t h e  p r o s e c u t i o n  t h a t  i s  o p p r e s s i v e  t o  t h e  

a p p l i c a n t s  a n d  incompatible w i t h  t h e  r c c j u i r c m c n t s  of a  f a i r  t r i a l  

w i t h i n  t h e  m e a n i n g  of S . 2 0 ( 1 )  of t h e  C o n s t i t u t i o n .  I n  my v i e w  s u c h  

c-', c o n d u c t  i s  a l s o  c a p a b l e  o f  c o n s t i t u t i n g  a n  i n t e r f e r e n c e  w i t h  t h e  
L- 

i n d e p e n d e n c e  o f  t h e  c o u r t s .  

L e g i t i m a t e  E x p e c t a t i o n  

T h e  a p p l i c a n t s  c l a i m  t h a t  t h e  p r o s e c u t i o n  by  t h . e i r  course o f  

d e a l i n g  l e d  t h e m  r e a s o n a b l y  t o  e x p e c t  t h a t  t h e i r  t r i a l  w o u l d  b e  i n  
C 

t h e  R e s i d e n t  M a g i s t r a t e ' s  C o u r t .  



Attorney  General  (T r in idad  and Tobaqo) v. X-C- Confec t i one ry  

Limited (1985) 3 4  W.I.R. 387 a t  409 (b )  P e r s a u d ,  J .  s a i d :  

"I have t a k e n  t h e  t r o u b l e  t o  d e a l  a t  some 
l e n g t h  w i t h  " l e g i t i m a t e  e x p e c t a t i o n "  and 
t h e  meaning g i v e n  t o  it i n  t h e  a v a i l a b l e  
c a s e s  i f  o n l y  t o  d e m o n s t r a t e  t h a t  t h e  
c o n c e p t  i s  i n e x t r i c a b l y  bound up w i t h  t h e  
r u l e s  o f  n a t u r a l  j u s t i c e ,  p a r t i c u l a r l y  t h e  
r i g h t  o f  t h e  c i t i z e n  t o  b e  hea rd  and t h e  
o b l i g a t i o n  o f  a  Government o r  o t h e r  a u t h o r i t y  
t o  a c t  f a i r l y .  A s  h a s  a l r e a d y  been  p o i n t e d  
o u t ,  t h e  c o n c e p t  h a s  been  h e l d  t o  e x t e n d  
beyond e n f o r c e a b l e  l e g a l  r i g h t s . "  

The p r i n c i p l e s  g o v e r n i n g  l e g i t i m a t e  e x p e c t a t i o n  were  se t  o u t  

by  Stuar t -Smith  L.J. i n  R. v. Jockey Club Expa r t e  RAM Racehorses 

L t d .  (1993) 2 All E,R. 225 a t  236-237 '1s: 

(i) a i  c l e a r  and unambiguous r e p r e s e n t a t i o n  
s e e  p e r  Bingham L . J .  i n  Exparte W K  
Underwrit ing Aqencies L t d -  (1990) 1 A l l  
E.R. 91 a t  110; 

(ii) t h a t  it was r e a s o n a b l e  f o r  t h . e  a p p l i c a n t  
t o  r e l y  upon it  w i t h o u t  more; 

(iii) t h a t  t h e  a p p l i c a n t  d i d  s o  r e l y  upon it; 

( i v )  t h a t  t h e  a p p l i c a n t  d i d  s o  t o  h i s / h e r  
d e t r i m e n t ;  

( v )  . t h a t  t h e r e  was no o v e r r i d i n g  i n t e r e s t  
a r i s i n g  from t h e  r e s p o n d e n t ' s  d u t i e s  
and r e s p o n s i b i l i t i e s .  

: The bu rden  o f  t h e  a p p l i c a n t ' s  c o n t e n t i o n  i s  t h a t  i n  th .e  

c i r c u m s t a n c e s  where  c o p i e s  o f  i n d i c t m e n t  were s e r v e d  on t h . e m  and 

d a t e s  se t  f o r  t r i a l  i n  t h e  R e s i d e n t  M a g i s t r a t e ' s  C o u r t ,  t h e y  had 

kL ./ ' e v e r y  r e a s o n  t o  have  a l e g i t i m a t e  c x p c c t a t l o n  f o r  t r i a l  i n  t h e  

M a g i s t r a t e ' s  C o u r t .  I am n o t  pe r suaded  t h a t  t h e y  have  e s t a b l i s h e d  

t h i s  c l a i m .  However t h i s  c o n d u c t  i s  r e l e v a n t  t o  t h e  i s s u e  o f  

a b u s e  o f  p r o c e s s .  

D e p r i v a t i o n  o f  L i b e r t y  and t h e  r i g h t  
t o  C o n s t i t u t i o n a l  R e d r e s s  

I have  t h e  m i s f o r t u n e  t o  d i f f e r  from my b r o t h e r s  on t h i s  i s s u e .  

I w i l l  f i r s t  c o n s i d e r  t h e  a r r e s t  and t h e n  t h e  r i g h t  t o  c o n s t i t u t i o n a l  

r e d r e s s .  

The A r r e s t  

The o n l y  c o m p l a i n t  by t h e  a p p l i c a n t s  i n  t h i s  r e g a r d  i s  t h a t  

t h e i r  a r r e s t  w i t h o u t  w a r r a n t s  was u n l a w f u l  and i n  b r e a c h  o f  
. I 

S e c t i o n  15  o f  t h e  c o n s t i t u t i o n .  
I 

I What are t h e  c i r c u m s t a n c e s  o f  t h e  a r r e s t ?  
I 

The e v i d e n c e  o f  Miss Tapper  i s  t h a t  t h e y  were  " r e a r r e s t e d  



upon  M r .  Wi ldman ' s  s t a t e m e n t  t h a t  ( t h e y )  had t o  b e  t a k e n  b a c k  i n t o  

c u s t o d y . "  She  s a i d  t h e y  were i m m e d i a t e l y  r e s t r a i n e d  and t a k e n  t o  

t h e  ' c e l l  h o l d i n g  a r e a '  by  t h e  c o u r t  p o l i c e .  No w a r r a n t  was  r e a d  

t o  h e r .  She  s t a t e d  t h a t  I n s p e c t o r  B a i l e y  ' g a v e  a n  e x p r e s s  d i s -  

claimer'  t o  h e r  and t o l d  h e r  h e  w a s  n o t  making a n  a r r e s t  and had  

n o t  a r r e s t e d  h e r  ' p u r s u a n t  t o  t h e  e n t r y  o f  t h e  n o l l e  p r o s e q u i . "  

She  wen t  o n  t o  s a y  t h a t  t h e  I n s p e c t o r  t o l d  h e r  h e  was o n l y  a s s i s t i n g  

h e r  by g i v i n g  h e r  a  l i f t  t o  t h e  Supreme C o u r t .  T h e r e  t h e  p r o s e c u -  

t i o n  d i d  n o t  o p p o s e  b a i l .  

S o  o n  h e r  e v i d e n c e  s h e  was d e p r i v e d  o f  h e r  l i b e r t y  by  t h e  

' c o u r t  p o l i c e '  n o t  I n s p e c t o r  B a i l e y ,  t h e  i n v e s t i g a t i n g  o f f i c e r .  

The e v i d e n c e  o f  t h e  a p p l i c a n t  McKenzie i s  a s  f o l l o w s :  A f t e r  

t h e  n o l l e  p r o s e q u i  was e n t e r e d ,  t h e y  w e r e  d i s c h a r g e d .  The  c o u r t  

was a d j o u r n e d  f o r  a  s h o r t  w h i l e .  M r .  Wildman d i r e c t e d  t h e  p o l i c e  

t o  t a k e  them i n t o  c u s t o d y  i n  o r d e r  t o  t a k e  them b e f o r e  t h e  C i r c u i t  

C o u r t .  The p o l i c e ,  w i t h o u t  w a r r a n t s ,  t o o k  th.em i n t o  c u s t o d y  and  

p l a c e d  them i n t o  a , c e l l  i n  t h e  ' h o l d i n g  a r e a '  o f  t h e  c o u r t .  They 

were s h o r t l y  a f t e r  t a k e n  t o  t h e  Supreme C o u r t  whe re  P i t t e r ,  J .  
I 

g r a n t e d  them b a i l .  

Was t h e  d e p r i v a t i o n  o f  t h e  l i b e r t y  o f  e a c h  a p p l i c a n t  i n  c o n t r a -  

v e n t i o n  o f  ~ e c t i o n ' l 5  o f  t h e  C o n s t i t u t i o n ?  

S e c t i o n  1 5  (1) ( f )  o f  t h e  C o n s t i t u t i o n  p r o v i d e s :  

" N o  p e r s o n  s h a l l  be d e p r i v e d  o f  h i s  p e r s o n a l  
l i b e r t y  s a v e  a s  may i n  any  o f  t h e  f o l l o w i n g  
c a s e s  be a u t h o r s i e d  by l aw - 
upon r e a s o n a b l e  s u s p i c i o n  o f  h i s  h a v i n g  
commi t t ed  o r  o f  b e i n g  a b o u t  t o  commit a 
c r i m i n a l  o f  f e n c e ;  ( e m p h a s i s  m i n e )  . 

Lawfu l  arrests are t h o s e :  

(i) u n d e r  w a r r a n t  

(ii) w i t h o u t  w a r r a n t  a t  common l a w ,  and 

(iii) w i t h o u t  w a r r a n t  u n d c r  s t a t u t e .  

I t  i s  n o t  i n  d i s p u t e  t h a t  t h e  a p p l i c a n t s  were a r r e s t e d  w i t h o u t  war ran t s .  

A t  common l a w  a c o n s t a b l e  h a s  power t o  a r r e s t  w i t h o u t  w a r r a n t  

on  r e a s o n a b l e  s u s p i c i o n  o f  f e l o n y  b u t  h a s  no s u c h  power t o  a r r e s t  

f o r  misdemeanour  u n l e s s  a b r e a c h  o f  t h e  p e a c e  h a s  b e e n  commi t t ed  

i n  h i s  p r e s e n c e  - see S t c v c n s o n  v. Aubrook (1941 )  2 A l l  6 - R -  476 

wh ich  was a p p r o v i n g l y  r e f e r r e d  t o  by t h e  J a m a i c a n  C o u r t  o f  A p p e a l  

i n  R. v .  Owen Sampson 6  J.L.R, 292  a t  2 9 5 -  
I 

A l l  t h e  c o u n t s , o f  t h e  v o l u n t a r y  b i l l  o f  i n d i c t m e n t  c h a r g e  



misdemeanours .  The p o l i c e  would t h e r e f o r e  have  no a u t h o r i t y  a t  
I 

common l a w  t o  a r r e s t  t h e  a p p l i c a n t s  upon r e a s o n a b l e  s u s p i c i o n  

w i t h o u t  w a r r a n t s ,  f o r  any o f  t h e  o f f e n c e s  c o n t a i n e d  i n  t h e  i n d i c t -  

ment  p r e f e r r e d  i n  t h e  Supreme C o u r t .  

S e c t i o n  15  o f  t h e  C o n s t a b u l a r y  F o r c e  A c t  p r o v i d e s  t h a t  any  

c o n s t a b l e  may w i t h o u t  w a r r a n t  app rehend  any  p e r s o n  found  c o m m i t t i n g  

Ci any o f f e n c e  p u n i s h a b l e  upon i n d i c t m e n t . o r  summary t r i a l .  The 

p o l i c e  d i d  n o t  ' f , i n d 1  t h e  a p p l i c a n t s  c o m m i t t i n g  t h e  o f f e n c e s  and  

t h e r e f o r e  t h i s  s e c t i o n  i s  n o t  a p p l i c a b l e .  

However S e c t i o n  33 o f  t h e  C o n s t a b u l a r y  F o r c e  A c t  p r o v i d e s :  

"Every a c t i o n  b r o u g h t  a g a i n s t  any c o n s t a b l e  
f o r  any a c t  done  by him i n  t h e  e x e c u t i o n  o f  
. . 
h i s  o f f i c e ,  s h a l l  be  a n  a c t i o n  on t h e  case 
f o r  a  t o r t ,  and i n  t h e  d e c l a r a t i o n  it  s h a l l  
b e  e x p r e s s l y  a l l e g e d  t h a t  s u c h  a c t  w a s  done  

( emphas i s  mine)  

I t  i s  c l e a r  t h a t  by v i r t u e  o f  t h e  p r o v i s i o n  an  a c t i o n  a g a i n s t  
I 

a c o n s t a b l e  i n  r e s p e c t  o f  a n  u n l a w f u l  a r r e s t  e f f e c t e d  i n  t h e  

e x e c u t i o n  o f  h i s  d u t y  m u s t , b e  a n  a c t i o n  on t h e  c a s e  f o r  t o r t .  I t  

i s  a l s o  c l e a r  t h a t  i n  such  a  c a s e  t h e  p l a i n t i f f  mus t  a l l e g e  and  p r o v e  

t h a t  t h e  c o n s t a b l e  a c t e d  m a l i c i o u s l y  o r  w i t h o u t  r e a s o n a b l e  and  

[-~ ',\ 

p r o b a b l e c a u s e .  The i n t e n t i o n  h e r e  i s  t o  p r o t e c t  t h e  p o l i c e  from 

L, 
f r i v o l o u s  and  v e x a t i o u s  s u i t s .  

I t  i s  my o p i n i o n  t h a t  a  p l a i n t i f f  c a n n o t  c i r c u m v e n t  t h i s  p r o v i s i o n  

by s e e k i n g  c o n s t i t u t i o n a l  r e d r e s s  i n  r e s p c c t  o f  an u n l a w f u l  a r r e s t .  

The i m p o r t a n t  q u e s t u o n  t h o u g h t ,  i s  whe the r  an  a r r e s t  made 

w i t h o u t  w a r r a n t  f o r  any o f f e n c e  i n  c i r c u m s t a n c e s  where t h e  p o l i c e  

have  r e a s o n a b l e  and  p r o b a b l e  c a u s e  s o  t o  do  i s  u n l a w f u l .  S e c t i o n  33 

s t a t e s  t h a t  i f  a  p l a i n t i f f  f a i l s  t o  p rovc  t h a t  t h e  p o l i c e  a c t e d  

C'; w i t h e r  m a l i c i o u s l y  o r  w l t h o u t  r e a s o n a b l e  and  p r o b a b l e  c a u s e  h e  s h a l l  

b e  non s u i t e d  o r  judgment g i v e n  f o r  t h e  d e f e n d a n t .  

I t  seems t o  m e  t h a t  i m p l i c i t  i n  t h i s  i s  t h a t  i f  t h e  p o l i c e ,  

I f o r  example ,  had  r e a s o n a b l e  o r  p r o b a b l e  c a u s e  t o  a r res t  w i t h o u t  

w a r r a n t  such  a r r e s t  would n o t  be  u n l a w f u l .  

Thus i f  t h e  p o l i c e  have  " r e a s o n a b l e  and  h o n e s t "  b e l i e f  t h a t  

t h e  c i r c u m s t a n c e s  j u s t i f i e d  t h e  a r r e s t  t h a t  would b e  a  good d e f e n c e .  

I 

: 
- -  



, The t e s t ,  a s  s t a t e d  by Dip lock  L . J .  i n   alli is on v. Caffery (1965) 
I 

1 Q.B. 348, 371 i s  , "whether  a  r e a s o n a b l e  man, assumed t o  know t h e  

law and p o s s e s s e d  o f  t h e  i n f o r m a t i o n  which was i n  f a c t  p o s s e s s e d  

by t h e  d e f e n d a n t ,  would b e l i e v e  t h a t  t h e r e  was r e a s o n a b l e  and 

p r o b a b l e  cause ' '  f o r  t h e  a r r e s t .  

I n  t h e  i n s t a n t  c a s e  t h e  a p p l i c a n t s  were c h a r g e d  w i t h  c e r t a i n  

C; i n d i c t a b l e  o f f e n c e s .  The p r o c e e d i n g s  i n  r e s p e c t  o f  t h o s e  c h a r g e s  

were d i s c o n t i n u e d  w i t h  a  view t o  t r a n s f e r r i n g  t h e  m a t t e r  t o  t h e  

Supreme C o u r t .  A v o l u n t a r y  b i l l  o f  i n d i c t m e n t  was p r e f e r r e d  t o  

t h i s  e n d ,  c o n t a i n i n g  t h e  same s a i d  c h a r y c s .  Thc p o l i c e  were t o l d  

i n  open c o u r t  by M r .  Wildman, t h e  Deputy D i r e c t o r  o f  P u b l i c  P r o s e -  

c u t i o n s ,  t h a t  t h e  a p p l i c a n t s  s h o u l d  be t a k e n  t o  t h e  Supreme C o u r t .  

Can it reaso 'nab ly  be  s a i d  t h a t  i n  t h e s e  c i r c u m s t a n c e s  t h e  

p o l i c e  had no r e a s o n a b l e  o r  p r o b a b l e  c a u s e  t o  a r r e s t  t h e  a p p l i c a n t s  

w i t h o u t  w a r r a n t s ?  

The m a r g i n a l  n o t e  t o  S e c t i o n  1 5 ( 1 )  o f  t h e  C o n s t i t u t i o n  r e f e r s  

t o  " p r o t e c t i o n £  rom a r b i t r a r y  a r r e s t  o r  d e t e n t i o n , "  and o f  c o u r s e  

s u b s e c t i o n  (1) ( f )  s p e a k s  o n l y  t o  ' r e a s o n a b l e  s u s p i c i o n '  o f  h a v i n g  

commit ted a  c r i m i n a l  o f  f e n c e .  

, Now t h e  i n v e s t i ' g a t i o n  was comple t e .  The m a t t e r  had  l o n g  gone  

p a s t  t h e  s t a g e  o f  ' r e a s o n a b l e  s u s p i c i o n . '  I ndeed  t h e  i n d i c t m e n t  

was p r e f e r r e d .  I t  i s  my view t h a t  on  t h e  f a c t s  of t h i s  case, t h e  

c l a i m s  o f  t h e  a p p l i c a n t s  t h a t  t h e i r  c o n s t i t u t i o n a l  r i g h t s  unde r  

S e c t i o n  15 have  b e e n , b r c a c h e d  must  be  vicwcd i n  t h e  l i g h t  o f  S.33 

o f  t h e  C o n s t a b u l a r y  F o r c e  Ac t .  

I To my mind t h e  a p p l i c a n t s  have f a i l e d  t o  show t h a t  t h e i r  

: fundamen ta l  r i g h t s ,  n o t  t o  b e  d e p r i v e d  o f  t h e i r  l i b e r t y  e x c e p t  i n  

' accor ldance  w i t h  S.15 o f  t h e  C o n s t i t u t i o n ,  have  been  v i o l a t e d .  

C o n s t i t u t i o n a l  R e d r e s s  

I n  any e v e n t ,  i t  i s  my v iew,  t h a t  cvcn i f  the a p p l i c a n t s  were 

u n l a w f u l l y  a r r e s t e d , , t h i s  c o u r t  s h o u l d  n o t  e n t e r t a i n  t h e i r  a p p l i c a -  

t i o n  f o r  c o n s t i t u t i o n a l  r c d r c s s  i n  r c s p c c t  o f  s u c h  a r r e s t s .  
I 

S e c t i o n  2 5  of  t h e  C o n s t i t u t i o n  r e a d s :  

(1) S u b j e c t  t o  t h e  p r o v i s i o n s  o f  s u b s e c t i o n  
( 4 )  o f  t h i s  s e c t i o n ,  i f  any p e r s o n  a l l e g e s ,  
t h a t  any o f  t h e  p r o v i s i o n s  of  S e c t i o n s  
14 t o  2 4  ( i n c l u s i v e )  o f  t h i s  C o n s t i t u t i o n  
hag  b e e n ,  i s  b e i n g  o r  i s  l i k e l y  t o  be  
c o n t r a v e n e d  i n  r e l a t i o n  t o  him t h e n ,  w i t h o u t  



p r e j u d i c e  t o  any o t h e r  a c t i o n  w i t h  
r e s p e c t  t o  t h e  same m a t t e r  which i s  
l a w f u l l y  a v a i l a b l e  t h a t  p e r s o n  may 
a p p l y  t o  t h e  Supreme C o u r t  f o r  r e d r e s s .  

( 2 )  The Supreme C o u r t  s h a l l  have  o r i g i n a l  
j u r i s d i c t i o n  t o  h e a r  and  d e t e r m i n e  any 

' a p p l i c a t i o n  made by any p e r s o n  i n  
p u r s u a n c e  o f  s u b s e c t i o n  (1) o f  t h i s  
s e c t i o n  and may make s u c h  o r d e r s ,  i s s u e  
such  w r i t s  and  g i v e  s u c h  d i r e c t i o n s  as 
it may c o n s i d e r  a p p r o p r i a t e  f o r  t h e  
p u r p o s e  o f  e n f o r c i n g ,  o r  s e c u r i n g  t h e  
e n f o r c e m e n t  o f  any o f  t h e  p r o v i s i o n s  o f  
t h e  s a i d  s e c t i o n s  1 4  t o  24 ( i n c l u s i v e )  
t o  t h e  p r o t e c t i o n  o f  which t h e  p e r s o n  
conce rned  i s  e n t i t l e d .  P r o v i d e d  t h a t  
t h e  Supreme C o u r t  s h a l l  n o t  e x e r c i s e  i t s  
powers  unde r  t h i s  s u b s e c t i o n  i f  it i s  
s a t i s f i e d  t h a t  a d e q u a t e  means o f  r e d r e s s  
f o r  t h e  c o n t r a v e n t i o n  a l l e g e d  a r e  o r  have  
been  a v a i l a b l e  t o  t h e  p e r s o n  c o n c e r n e d  
unde r  any o t h e r  law. ( emphas i s  mine)  

( 4 )  .......................................... 
I n  D a v i s  v .  Renford  and  O t h e r s  (1980) 37 W . I . I I .  308 t h e  J ama ican  

I C o u r t  o f  Appeal  i n  a p p l y i n g  t h e  p r o v i s o  t o  S . 2 5 ( 2 )  h e l d  t h a t  a d e q u a t e  

Means o f  r e d r e s s  f o r  a n  a r r e s t  w i t h o u t  t h e  a r r e s t e d  p e r s o n  b e i n g  

in fo rmed  o f  t h e  r e a s o n  w e r e  a v a i l a b l e  a t  common law.  

I n  t h a t  case Kerr, J . A .  a t  page 3 1 4  i n  s t a t i n g  what  s h o u l d  b e  

t h e  p r o p e r  appropch  q u o t e d  Lord Dip lock  i n  Kemrajh H a r r i k i s s o n  v. 

A t t o r n e y  G e n e r a l  (1979)  3 1  W.I.R. 348 at 349:  

"The n o t i o n  t h a t  whenever  t h e r e  i s  
a  f a i l u r e  by an  o r g a n  o f  government  
o r  p u b l i c  a u t h o r i t y  o r  p u b l i c  o f f i c e r  
t o  comply w i t h  t h e  law t h i s  n e c e s s a r i l y  
e n t a i l s  t h e  c o n t r a v e n t i o n  o f  some human 
r i g h t s  o r  fundamen ta l  f reedom g u a r a n t e e d  
t o  i n d i v i d u a l s  by C h a p t e r  1 o f  t h e  

I C o n s t i t u t i o n  i s  f a l l a c i o u s .  The r i g h t  
t o  a p p l y  t o  t h e  High C o u r t  unde r  S e c t i o n  
6 ( S e c t i o n  2 5  o f  t h e  J ama ican  C o n s t i t u t i o n )  
o f  t h e  C o n s t i t u t i o n  f o r  r e d r e s s  when any  
human r i g h t  o r  fundamen ta l  f reedom i s  o r  
i s  l i k e l y  t o  b e  c o n t r a v e n e d  i s  an  i m p o r t a n t  
s a f e g u a r d  o f  t h o s e  r i g h t s  and freedoms, 
b u t  i t s  v a l u e  w i l l  bc  d i m i n i s h e d  i f  it i s  
a l l o w e d  t o  b e  mi sused  a s  a  g e n e r a l  
s u b s t i t u t e  f o r  t h e  normal  p r o c e d u r e s  f o r  

' i n v o k i n g  j u d i c i a l  c o n t r o l  o f  a d m i n i s t r a t i v e  
a c t i o n .  " 

I t  i s  my view t h a t  t h e  law of t o r t  p r o v i d e s  the a p p l i c a n t s  w i t h  

a d e q u a t e  r e d r e s s  i n t h e  c i r c u m s t a n c e s  o f  t h i s  case and  a c c o r d i n g l y  

t h i s  c o u r t  s h o u l d  n o t  e x e r c i s e  i t s  powers unde r  S e c t i o n  25 o f  t h e  

c o n s t i t u t i o n .  



CONCLUSION 

1. , I would grant,ithe following declarations: 

(1) The right of the Director of Public 
Prosecution to discontinue criminal 
proceedings pursuant to S.94(3) of 
the Constitution of his right to 
enter a nolle prosequi pursuant to 
S.4 of the Criminal Justice Adminis- 

a tration Act are subject to judicial 
' review. 

(ii) The entry of the nolle prosequi by 
, the Director of Public Prosecutions 

and the presentation of a voluntary 
bill in respect of the said charges 
amounted to: 

(a) an abuse of the process 
of the court. 

(b) a deprivation of the protec- 
tion of law provided by 5 . 2 7 7  
of The Judicature (Resident 
Magistrates ' ) Act. 

I (c) a contravention of the 
applicant's rights under 
Section 2 0  (1) of the Consti- 
tution. 

2. Accordingly I would order that: 

(i) The nolle prosequi be set aside. 

(ii) The proceedings on the Indictment 
pqeferred in the Supreme Court be 
stayed; and 

(iii) The matter be remitted to the Resident 
Magistrate's Court at Half Way Tree. 

I would dismiss the applicants' claim 
under S. 2 5  of the Constitution for 
compensation in respect of the alleged 
,unlawful arrest. 

MARSH, J. 

i 

I have read the judgments of my brothers Panton and Smith JJ. 
I 

I am in agreement with the Order proposcd by my brother Panton, J. 

in its entirety and for the reasons stated in his judgment. 




