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Director of Public Prosecutions

Mr. Lennox Campbell for Attorney General
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8th February, 1999

PANTON, J.
On February 8, 1999 we declared as follows -
(1) the exercise of the powers of the Director of Public Prosecutions
under thetConstitution is subject to review by the Court by virtue

of section 1(9) of the Constitution; and

(2) the entry of the nolle prosequi and the presentation of a voluntary
| bill of indictment in respect of the said charges by the Director
of Public Prosecutions amounted to .- '
(1) an abuse of the process of the Court;
(i1) ; deprivation of the protection of the law; and

(1ii) a contravention of the constitution.

We also stayed proceedings on the voluntary bill of indictment, and remitted
the cirminal proceedings to the Resident Magistrate's Court at Half Way Tree
for trial as had been originally agreed between the prosecution and the

applicants.

We gavé then a summary of our reasons. Herein follow our detailed reasons.
My learned brother, Smith, J., has stated fully the facts of the case. I am
in full'agreement with his reasoning and conclusions exczpt so far as the
unlawful arrest of the applicants is concerned, and so far as I may express

myself differently in the few lines that I hereby contribute.




THE ABUSE OF PROCESS

Section 1(9) of the Constitution states:

"No provision. of this Constitution that any person or
authority shall not be subject to the direction or
control of any other person or authority in exercising
any functions under this Constitution shall be con-
strued as precluding a court from exercising juris-
diction in relation to any question whether that
person or authority has performed those functions in
accordance with the Constitution or any other law."

The Director of Public Prosecutions is empowered to function as such by

section 94 of the Constitution. He is not subject to the direction or control

of any other person or authority, in the exevcise of his powers (section 94(6).

However, he is not'a law unto himself. "It [referring to section 94(6)] is
not intended to apply to judicial control of the proceedings.'" (Brooks v.

Director of Public Prosecutions and Attorney General) (1994) 2 All. E.R. p. 231

at 238H. He cannot simply do whatever he wishes without regard for the rights
i

of the citizen or of the laws of the country. His action is subject to judicial
review.. In any.such review, the Court is obliged to consider his reasons if
he has disclosed them.

This case is unique as the circumstances leading up to the final act by the
Director of Public Prosecutions are unprecedented. It seems clear that the
Director (Mr. Glen Andrade, Q.C.) was misled by his Deputy Mr. Wildman into
making strange extra-judicial moves to have Her Honour Miss Millicent Rickman
removed from trying the case against the applicants. According to Mr. Wildman}'

in answer to this Court, the Director of Public Prosecutions had undisclosed

reasons for wanting the matter to be heard by another Resident Magistrate. This,

he said, was prior to the use of the word "persecutors'" and "worms" as alleged
of the Resident Magistrate. These reasons were never communicated to Miss

Rickman, nor have they been communicated to this Court.

It was never intended by the Constitution that the Direcctor of Public
Prosecutions was to be able to choose which Resident Magistrate should try a

case. If it is intended to challenge the right of a Resident Magistrate to

preside at a particular trial, it should be done boldy and clearly. Surreptitious

behaviour is not expected of the Director in a matter of such importance. The
method of challenge has long been established as -

(1 applyingito the Resident Magistrate in Chambers, setting out

the reasons;
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(2) applying to #he Resident Magistrate in open Court, if the
application in Chambers has failed; and

(3) applying to the Supreme Court if the Resident Magistrate

has rebuffed the earlier efforts.

\

Having not follbwed the established procedure and having failed in his extra-
judicial efforts to secure the removal of the Resident Magistrate, the
Director of Public Prosecutions went to the extreme. He entered a nolle prosequi
and presented a vo&untary bill of indictment for the applicants to be tried in
the Circuit Court.‘ He, in my view, was high-handed and unfair in this move.
He had led the applicantsvto the edge so far as a trial in the Resident
Magiétrate‘s Court was concerned. He had presented them with a copy of the
indictment on which they were to be tried in the lower Court. Their preparation
was based on this. To have suddenly done what the Director did, appecared mali-
clous. He disrégarded the fact that he was now exposing the applicants to
greater penalties if convicted. It is my view that the Constitution never con-
templated such behaviour by the Director, and it does not countenance it. Indeed,
section 277 of the Judicature (Resident Magistrates) Act provides the method that
would have been appiicable if the Director genuinely wished. the case to be tried
in thg Circuit Céurf.
Thé section reads:
"Anything in this act to the contrary notwithstanding it

shall be lawful for the Director of Public Prosecutions

in any case brought before a Court, at any time before

the accused person has stated his defence, by writing

under his hand to require the Magistrate to adjourn

the case, or deal with it as one for the Circuit Court;

and on receipt of such requisition the said Magistrate
shall deal with the case accordingly."

In my view, the proceedings having reached the point they had before the
Resident Magistrate,iwith both sides having unequivocally committed them-
selves to a trial in ithat forum, the Director should have written to the
Resident Magistrate requesting the conduct of a prelimnary examination, in
keeping with section 277. In proceeding as he did, given the history of the
matter, the Director of Public Prosecutions clearly‘abused the process of the

Court.

THE UNLAWFUL ARREST

As regards the arrest of the applicants in the courtroom at Half-Way-Tree,

Mr. Wildman, in answer to this Court, conceded that "there may have been a
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technical breach committed in how the matter was brought before the High Court. "
When he gave the Lerbal instructions for the arrest of the applicants there was
no document in existence to authorise the arrest — neither in the Resident
Magistrate's Court nor in the Circuit Court. There was also no process in
the‘hands of the gplice or even en route to them to sanction the arrest. The
applicants had béen on bail whichi had not been revoked by any Court. Further-
more, they had not committed any new offence, Mr. Wildman was here standing
in the shoes 6f the Director of Public Prosecutions, a public officer whose
office is one under the Constitution. In acting as he did, that is, without
observing the legal requirements, it is my view that he abused the constitutional
position of the Director. His abuse of it resulted in the unlawful deprivation
of the liberty 6f the applicants in contravention of section 15 of the Constitution.
There does not appear to be any real disputc on the point. After all, "where the
liberty of the subject is at stake, technicalitics arc important”: Brooks v.
Director of Pubiic Prosecutions and Attorney General (supra). The applicants
are, in my view, entitled to redress, in the form‘of damages to be assessed at
the completion of the criminal trial. Multiplicity of actions are to be avoided
so the fact that redress may be available to them in a separate action should
not prevent the present recognition and determination of the breach of the

Constitution.

Counsel's conduct :

‘During the course of the proceedings before us, the new Director of Public
Prosecutions Mr. Kent Pantry, Q.C. sought audience on two occasions. On the first,
he came to indicateihis willingness to facilitate a setglément of the matter by

the return of the criminal trial to the Resident Magistrate's Court. We took

the view that the‘proceedings before us were civil in nature and so could be
resolved if it was tﬂe wish of the parties. This was not to be, however, as

Mr. Wildman withdrew. the cooperation that he had earlier indicated.

Mr. Pantry's second appearance was more dramatic and certainly most decisive.
This was on the 17th December, 1998. He came to announce the revocation of Mr.
Wildman's assignment .for disobeying specific instructions that he, the Director

of Public Prosecutions, had given.

I wish merely to say that given Mr. Wildman's behaviour in the Resident

i
Magistrate's Court and his intimate connection with the events narrated in the
various affidavits, it seemed most unwise for him to have been appearing as

counsel in the proceedings before this Court.




F.A. SMITH, J.

This is a consolidated hearing of the two Originating Motions in the above suits dated the
21% September, 1998 and the 5 October, 1988 respectively.

The circums@ngcs which led 1o the filing of these Motions are of the utmost imﬁbrtancc.
These‘ nust therefore be stated in some detail. They appear largely from the affidavits of the
applicants supported by the affidavit of Mr. Crafton Miller the attorney-at-law. They arc as
follows: |

On the 16§h day of October, 1996, Mr. Winston McKenzic was arrested and charged with
324 counts of fraud. On the said day he was taken belore the Resident Magistrate’s Court at
Half Way Tree where he was granted bail. ' _

These cllargés came up for mention in the Hall Way ‘Irec Resident Magisirate’s Court on
at least two occasions. They were set down for trial on 14h April, 1997.

On that date the matter was adjournced and a new trial date, May 27, 1997 sct.

On May 27 the prosecution sought and obtained an adjournment on the ground that

1

. another person was to be arrested and charged jointly with McKenzic. Thercafter the casc was

“mentioned on May 29 and June 16, 1997.

Mrs. Melanie Tapper was arrested and charged on the 7% day of July 1997. She was
taken to the said Resident Magistratc’s Court on the same day and granted bail.

Both applicants were charged jointly with conspiracy to defraud Mr. Bentley Rose of
$7,000,000.00. |

Both appeared in court on the 14" July 1997, Thercafter the matter was called up for
mention on about five (5) occasions. during which time disclosurc and other pre-trial matters were
dealt with.

On the 7" November, 1997 the matter was set for trial‘ to commence on January 26, 1998
and to continue on the 27" and 28" January. 1998.

On the 26" January the matter was listed in court 1 before Her Honour Miss Millicent
Rickman one of the Resident Magistrates assigned to the Resident Magistrate “s Court, Half Way
Tree. The prosecution was represented by Mr. Hugh Wildman a Deputy Director of Public
Prosecutions and Mr. Gayle Nelson. who had the D.P.P.’s fiat to be associated with the
prosecuiion. |

The prosecution again appl‘icd for an adjournment stating that yet another person was
arrcstcd:in respect of the same charges. This other person was Mrs. Mcelanie McKenzie the wile
of Winston McKenzic.

The defence objcélcd to the application for adjournment. The application was granted
and the trial was set for four days conmmencing on April 20, 1998.

On the 16" April, ]1998 the d\cl‘cncc was sent a copy ol the dralt Indictment.

On the 20" April, ‘1998 at 10:20 a.m. when the matter was called the prosecuting attorneys

were not in court. Attorneys —at-law for the defence were present.
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The Residént.Magistrate, Her Honour Miss Rickman stated that
eariier that morning it was brought to her attention by the Clerk
that the matter was listed in Court 4 beforé another Resident
Magistrate. 6n‘her instructions the mgtter was relisted before her.

M?. Nelsdn{appeared a few minutes later and apologised for
his late arrivai;‘Shortly after, Mr. Wildman appeared. He told the
court that the prosecution was ready. However he went on to say
that there had been "some developments" and that he was instructed
by the Director of Public Prosecutions‘to seek a short adjournment.

The Magistrate expressed her concern with the manner in which the

'+ case was being dealt with. She said it seemed that someone did

not want her to try the case. Eventually.the matter was adjourned
to the following déy.

On the 21st April, 1998 both Mr. Wildman and Mr. Nelson were
absent. There was no word of apology or explanation.

In an affidavit Miss Gregg, the Clerk of Courts, stated that
the Magistrate enqﬁired "where are the persecutors." She then told

the Magistrate that the Deputy Clerk had informed her that Mr.

‘Wildman had telephoned to say that the Director of Public Prosecu-

tions had ordered that the matter be transferred to Court 4. The

Magistrate was, understandably, perturbed and observed that the

Directo: of Public Prosecutions could not "order her around." She

|

nonetheless adjourned the matter for trial on July 6, 7 and 8.

On. July 6, thé matter was again listed before Her Honour Miss

Rickman. Mr. Wildman, on behalf of the Director of Public Prosecu-

tions entered a nolle prosequi. A note appended to the nolle

jprosequi indicates that it was entered solely so that the proceedings
‘against the accusedlpersons may be commenced de novo in the Home
Circuit on a Voluntary Bill of Indictment.

Consequently the accused persons, that is, the applicants, were
taken into custody. They were transported the same day to the
Hone Circuit Court. There a Voluntary Bill of Indictment which was
preferred against them was placed before Pitter; J. who admitted
them to bail.

The charges contained in the Supreme Court Indictment are

identical to the charges contained in the erstwhile proposed

indictment for the Resident Magistrate's Court.




We have before us affidavits sworn by Mr. Glen Andrade Q.C.,
(the first Respondekt), Mr. Bentley Rosé, Mr. Hansurd Lawson,
‘Constable Joy Reid,$Constable Daniel Richards and Miss Laurel Gregg
-(the Clerk of Courts). These affidavits were filed by and/or on
behalf of the Respodnets.

Mr. Bentley Roée 1s a businessman and the managing director of
Benros Company Limited of which Mr. Winston McKenzie was a Director.
The allegations aregthat the applicants and Mrs. Elaine McKenzie
defrauded Benros Company Limited.

The import of Mr. Rose's evidence, it is argued, is the effect
which the statements alleged to have been made by the Magistrate
might ha&e on h;s perception of a fair trial. He stated that on or
about the 26th January, 1998 he received a "very disturbing report."
He also stated that on or about the 20th April, 1998, he was in the
Clerk of the Court'sioffice when he heard a young lady telling the
clerk that Her Honouf Miss Rickman had said ".......... the case of
Winstén McKenzie andiMelanie Tapper belongs to her." Mr. Rose said
he told Mr. Wildman and Mr. Nelson what he had heard.

He claimed that'"I was very upsct as it was clear to me from
Miss Rickman's remark reported to me from the previous court date
as well as what I had heard on this day, that I could not expect
that there would be a fair hearing and justice done in the matter."

As we shall see later this perception seems to be one of the
factors which influenced the Director of Public Prosecutions in
entering the nolle' prosequi.

According to Miss Laurel Gregg, the Clerk of the Courts, it
wés on the 21st of April, 1998 that the learned Resident Magistrate
had enquired "where are the persecutors" and then proceeded to read
from a .statement which made mention of the worms "coming out of the
woodwork." Mr. Hansurd Lawson, Constable Joy Reece and Constable
Daniel’Riéhards corroborate Miss Gregg's evidence.

| Mf. Glen Andrade, Q.C., the then Director‘of Public Prosecutions
in his affidavit stated that he was advised of the comments allegedly
made by the learnéd Resident Magistrate Miss Rickman in open court.
He was of‘the view that the alleged comments were "clearly prejudi-

cial to a fair trial in that reference was made to the prosecutors
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as 'persecutors' and ‘'woodworms.' Ile was very concerned as to the

implications for a fair trial. Consequently he discussed the matter
with The Honourable‘Chief Justice with a view to having the matter
;ransferred to another court. Such efforts were to no avail, he
said. He thereforeﬂtook the decision to remove the case to the
jurisdiction of the‘Supreme Court by entering a nolle prosequi and
prefering a Voluﬂtary Bill of Indictmentl
| He did this, he said, "to ensure that the trial would proceed
withoet violence to‘the_maxim justice must not only be done but
manifestly and undoﬁbtedly appear to be done." Presumably he had
in mind fhe perception of Mr. Bentley Rose the virtual complainant.
He went on to state éhat because a date for trial was set and the
case was ready and the witnesses were in attendance and the volume
of evidence invol?ed, he thought it more desirable in the interest
of justiee that a Voluntarkaill of Indictment be preferred instead
of proceeding by way of a preliminary enquiry;

I must now turn to consider the issues canvassed before us.

These applications are made pursuant to Section 25(1) of The
Constitution of Jamaica. The applicants are alleging that certain
brovisions of Sections 14-20 of Chapter 3 have been and are being
contravened in relation to them.
| For convenience and economy of time I will first set out the
Declarations sougHt which are common to the applicants and then

those that are peculiar to each.

"Common Declarations Sought

1. That the entry of a Nolle Prosequi by the Director of Public
Prosecutione in respect of charges pending against the
applicant 'in the Resident Magistrate's Court for the purpose
of reinstituting the identical charges in the Supreme Court
amounted in the!circumstances of the instant case to an abuse
of the process ef the court and to a deprivation of protection

of law and to a(contravention of SS.13)15 and 20 of the

Constitution in relation to the Applicant.




That the Applitant's right to personal liberty and

‘to protection of law under S.15(a) - (k) and S.20 of

the Constitution has been and is being contravened

by the aforesaid unconstitutional action of the

Director of Public Prosecutions by the manipulation K

and/or misuse of the process of the Court.

That S§.277 of fhe Judicature (Resident Magistrate's)
Act specifically provides for the modus .of transfer of
a criminal case at the instance of The Director of
Public Prosecutions from the Magistrate's Court to that

of the Supreme Court.

That S$58.272 .and 277 of the aforesaid Judicature

(Resident Mégistrate's) Act and $.20 of the constitu-

tion conjointly protect the right of the Applicant to
a fair hearinglby way of a Preliminary Examination where
the Director of Public Prosecutions directs the Magistrate

in writing to treat the case as one for the Circuit Court.

That the edtry‘ of the Nolle Prosequi and the preferment of
a Voluntary Bill by the Director oflPubiic Prosecutions
constitute a manifest manipulatién of the process of the
Court and an attemét to circumvent S.277 of the Judicature
(Resident Magistrates) Act in order to bring the Applicant
to trial in thé Supreme Court without a juéicial determina-

tion that a prﬁma facie case has been made out.

That the performance of the functions of the Director of
Public Prosecutions is subject to review and correction

by the court pursuant to S. 1(1) of the Constitution.

Declaration Peculiar to the Motion of Miss Melanie Tapper

That the Appliéant was entitled to a fair hearing on the
aforesaid charges within the parameters of S§.272 and S5.277
of the Judicétﬁre (Resident Magistrate’si Act before the
Resident Magistrate asian independent and impartial court

established by law.




- 10 -

Those Peculiar to the Motion of Mr. Winston McKenzie

1. That the issue of a Nolle Prosequi by the Driector

of Public Prdsecutions does not amount to a withdrawal

“and/or dismissal of a charge or charges against the

person charged under S5.20(1) of the Constitution.

That the Difeqtor of‘Public Prosecutions has power
under S.94 of The Constitution only to discontinue a
criminal case however instituted, but no péwer to rein-
state the identica; case and to obtain trial thereon‘
save upon strong and powerful grounds of justification

demonstrated to the Court.

That the Constitution does not give the Director of

‘Public Prosecutions as an officer of the Executive
‘Branch of Government the power to select the severity
of the rangé of punishment to be imposed on an individual

1who may be found to be guilty of the offences set out

herein.

That the Director of Public Prosecutionsby issuing a
Nolle Prosequi in respect of charges peﬁding against

the Applicant in the Resident Magistrate's Court for the
purpose of reinstating the identical charges in the
Supreme Court amounted in the circumstances to the
Director of Puglic Prosecutions selécting the severity

of the tange o% punishment to be imposed on the Applicant
if he is found guilty:of the said charges and amounts to
the Director of Public Prosecutions‘performing and/or

directing judicial functions contrary to the principle

of the separation of powers.

The Orders sought by the applicants are as indicated below:

1. (a) That the Voluntary Bill of Indictment
herein be struck out and/or dismissed and/or
set aside as null and void by reason of the
contravention of Section 150f the Constitution
(The combined effect of orders sought by both).

(b) ‘That the Voluntary Bill of Indictment
dated the 6th day of June, 1998 as against
the Applicant be set aside as null and void
by reason of the contravention of the
principle of the separation of powers
(sought only by Winston McKenzie).
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2. That the Applicants be unconditionally
discharged.

3. Alternatively that the aforesaid charges
.against the Applicants be remitted to
the Resident Magistrate's Court for trial
and/or otherwise to be dealt with according
to law.

(Mr. Ramsay asked the court to concentrate
on this order)

- . 4. | That the applicants be awarded compensation
&y) ' to be assessed as the court may direct,
from The State as redress for the deprivation
of their personal liberty under S.15 of the
constitution, and for deprivation of the
protection of Law under S.20 of the said
Constitution.

5. | That costs of the applications may be paid
by the first and second respondents or such
other Order as the Honourable Court may think
fit.

6. For such further and other rellef as the
court may seem fit.

b

(:ﬁ The Issues
The issues for the determination of this court may be
summarised as follows:

(1) Whether in light of Section 1 (9) of the Constitu-
tion of Jamaica, the Director of Public Prosecutions'
right to discontinue criminal proceedings before a
court or to enter a nolle prosequi pursuant to
Section 94(3) (c) of the Constitution and S.4 of
the Criminal Justice (Administration) Act, is subject
to judigial control and/or review;

o (2) If the Director of Public Prosecutions 1is subject
Y ? ‘ to such judicial control and/or review whether his
Cv” ent of the nolle prosequi may be set aside by
this court, on the ground that it mounts to or is
first step in an abuse of the process .0of the court;

(3) Whether the reinstitution by way of a Voluntary
" Bill of Indictment in the Supreme Court of the
same charges which were the subject matter of the
nolle prosequi entered in the Resident Magistrate's
Court to achieve the objective of removing the case
| ' from the aprticular Resident Magistrate constitutes
‘ an abuse of the process of the court, a deprivation
of the protection of law afforded by S.277 of the
‘ i Judicature (R.M.) Act, and a contravention of the
‘ ‘ Constitution and a breach of the applicants' legiti-
o ' : nate expectations; and
(;’ (4)

Whether the applicants were unlawfully arrested

and deprived of their liberty within the meaning

of 5.15 of the Constitution and thus entitled to
redress under S$.25 of the Constitution.

I will now proceed to deal with these issues. I propose to

deal with 1 and 2 together. Whether the Director of Public Prosecu-

tion is subject to judicial review and/or control in the exercise
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of his powers under S$.94(3) (c) of the Constitution and S.4 of the

Criminal Justice Act and whether the entry of nolle prosequi may be

- set aside by the court on the ground that it amounts to or is the

‘first step in an abuse of the process of the court.

Sgction 94 (3) (c) of the Constitution states:

The Director of Public Pfosecutiohs
shall have power in any case in which
he considers it desirable so to do -

= soen
)
(c) to discontinuc at any stage

i before judgment is delivered
any such criminal proceedings
instituted or undertaken by
himself or any other person
or authority.

S.94(6) provides:

In the exercise of the powers conferred
upon him by this section the Director
of Public Prosecutions shall not be
subject to the direction or control of
any other person or authority.

S.1(9) provides:

No provision of this Constitution that
any person or authority shall not be
subject to the direction or control of

any other personor authority in exercising
any functions under this constitution
shall be construed as precluding a court
from exercising jurisdiction in relation
to any question whether that person or
authority has performed those functions

in accordance with the constitution or any
other law. :

Section 4 of The Criminal Justice Act empowers the Director
of Public Prosecutions or his Deputy to enter a nolle prosequi in
any criminal proceedings before any court.

Mr. Ramsay Q.C., for the applicant Mrs. Tapper submitted that
the combined effect of S.1(9) of the constitution and S.94(6) is
that whilst the discretion of the Director of Public Prosecutions
to institute proceedings or discontinue them is unfettered once
he has instituted proceedings before the court, it 1s the court
that has control of the proceedings. Hence the court can say there

is an abuse of process and set aside the nolle prosequi. For this

contention he relies on Brooks v. Director of Public Prosecutions

of Jamaica (1994) 2 All E.R. 231 at 239 (a-f) and at p.240 (e) and

(£).
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‘Mr. Scott for the applicant McKenzie, submitted that the
entry of'a nolle prosequi is one of the many‘rules of procedure
}nvolved in the criminal trial. He contended that the entry of
nolle prosequi is the process which initiated the abuse of process
and that this court - the constitutional court - has the power as
part of its superﬁiéory mechanism to cnsure that the process of
the court is not abused. Great reliance was placed on Director

of Public Prosecutions v. B. (1998) HCA 45 (23rd July, 1998) a

decision of the High Court of Australia and Gabby Rona v. District

Court of South Australia (19-~1-95) a decision of the Supreme Court

'
t

of South Australia.

Mr. Wildman conceded that like other functionaries under The
Constitution the exercise of power by the Director of Public Prosecu-
tions cah be reviewed by the court. lic rcefers to the case of

Council of Civil Service Unions and Others v. Minister of Civil

Services (1984) 3 All E.R. 935 (CCSU) where the House of Lords held

that powers exercised under the prerogative are subject to judicial
review, However he contended that the Director of Public Prosecu-
tions can only be challenged if it can be shown that he had breached

the ultra vires principle - see Tapping v. Lucas 20 W.I.R. 229 at

235H. That it must be shown that his conduct was illegal or irrational
or procedurally improper. Mr. Wildman referred the court to the Nigerian

Court of Appeal's decision in Attorney General, Ogun State et al v.

Egenti (1987) LRC (Const.) 607. The Court of Appeal's decision here

was primarily concerned with the doctrine of stare decisis.

Mr. Nelson adopts Mr. Wildman's submission in this regard and

contends that there has been no abuse of process.

On this issue Mr. Campbell contented himsclf by submitting
that the entering of a nolle prosequi could not be an abuse of
process since trial had not yet begun.

In Connelly v. Director of Public Prosecutions (1964) A.C. 1254

the House of Lords held that the court has a general inherent power
to protect its process against abuse. This includes safeguarding
the accused person from oppression and prejudice - See Mills v.
Cooper (1967) 2 All E.R. 100.

In Brooks v. Director of Public Prosecutions (1994) 2 All E.R.

231 and 238 (h) the Privy Council held that the primary purpose of
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S.94(6) of The Constitution was to protect the Director of Public
Erosecutions from political interference and it had no application
to judicial control of proceedings.

It would seem therefore that there is no real dispute as to
whether or not the court may review the Director of Public Prosecu-

tion's exercise of the power to enter a nolle prosequi.

Indeed the dicta of Smith L.J. in R. v. Comptroller of Patents

(1899) i Q.B. 909 at 914 that: ..."The Attorney General alone has
power to enter a nolle prosequi and that power is not subject to any
control" do not reflect the present status of the law.

The power of the Attorney Gencral of England was exercised
directly under the prerogative and as such was thought to be immune
from challenge in the courts. And, at the time when the learned trial
judge spoke, judicial review of the exercise of prerogative power was
"limited to enguiring into whether a particular power existed, and,
if it did, into its extent.'" But as was éaid by Lord Scarman in the
CCSU case (supra) at 945 "this limitation has now gone, owerwhelmed

by the developing modern law of judicial review.'

In any event, as stated before, in Jamaica the power of the

‘Director of Public Prosecutions to discontinue criminal proceedings

or to enter nolle prosequi is derived from the authority of the

Constitution and the Criminal Justice Act. There can be no doubt that

the exercise of such power is subject to an obligation to act fairly
and may be called into gquestion by the courts.
I must nonetheless go on to consider the remedylavailable. In
what way, if any, can the court control the cxercise of such power?
It is now settled law that a limited discretionary power exists

to prevent a prosecution from proceeding on the basis that it is an

abuse of process of the court. O0f course this power should only be

exercised in exceptional circumstances - Scc Viscount's Dilhourne's

warning in Director of Public Prosecutions v. Humphrys (1976) 63 Cr.

App. R. 95 at 107.

Where a nolle prosequi 1is eﬁtered, this remedy would only be
available if and when fresh proceedings for the same charges are
instituted.

" The effect of a nolle prosegui is to bring to an end criminal
proceedings before the éourt - the accused "shall be discharged in

respect of the charge for which the nolle 1is entered” - 5.4

Criminal Justice (Adm;n;) Act.
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Most of the abuse of process cases are concerned with the

power of the court to stay criminal proceedings for abuse of process.

When the Director of Public Prosecutions enters a nolle prosequi

1the remedy of a’'stay of the proceedings before the court would be

to no avail. There might well be circumstances where the only

remedy that would be adequate 1is for the court to refuse to accept

“the nolle prosequi and to direct that the proceedings be continued

and failing that to dismiss the accused.

The question mﬁst then be - can the courts prevent the Director
of Public Prosecutions from bringing an end to criminal proceedings
by the entry of a nolle prosequi on the groundrthat such action is
an abuse of the court's process? Put another way - can a court
refuse to act on a nolle prosequi entered by the Director of Public
Prosecutions?

The High Court of Australia had to grapple with such a question

in Director of Public Prosecutions v. B (1998) HCA 45 (23xd July,

1998). On 28th Nbvember, 1994 the respondent was charged with six
counts of sexual offences against a young girl. He pleaded not
guilty. The trial was ultimately set to commence on the 1llth July,
1995.. On that day the complainant whose evidence was essential to
the prosecution's case was absent. The Crown asked for an adjourn—_
ment. The judge refused the application. Counsel for the prosecution
told the judge she was instructed to enter a nolle prosequi. The
judge refused "in tée circumstances" to accept it.

On the suggestion of the judge, counsel for the respondent
applied for trial by judge alone; the application was granted. On
afraignment the respondent pleaded not guilty to all counts. The
prosecution tendered no evidence. The judge found him not guilty
on all counts and discharged bim. At the request of the Director
of Public Prosecutions for South Australia the judge stated a case
for the Full Court. guestions of law were reserved by the
judge for the consideration of the Full Court.

(1) Do I have the power to refuse to accept
a nolle prosequi entered by the Director

of Public Prosecutions? and

(2) If the answer to the first question is yes,
are there any limitations to the exercise

of that power?
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The Full Court held that both questions should be answered
affirmatively.

The Director of Public Prosecutions appealed to the High Court

of Australia. By a majority the High Court held that the trial

' judge did not have jurisdiction to reserve the two questions and

the answers given by the Full Court were set aside. Kirby J. dissented.

The dissenting judgment of Kirby, J. is most helpful.

In answering the first question bhe first set out the arguments

against the power.

"I accept that there are a number of arguments
which support a conclusion that no such power
exists, including where the nolle prosequi is
proffered by the Director of Public Prosecutions
pursuant to statute.

1. To the extent that some features of the
Attorney General's nolle prosegui have
been carried over to the statutory power
afforded to the appellant most earlier,
legal authority suggests that no power or
discretion to refuse the entry of a nolle
prosequl exists in a CoOUXt....v v e eenns

-----------------------------------------

Just as the crown had an unfettered right
to commence criminal proceedings, it
traditionally had an unfettered right to
conclude them. ... .ottt eiinnnerenn

2. A reason of principle for adhering to this
approach may be sought in the removal of the
courts from involvement in prosecutorial
decisions. Although not universal this is
considered desirable in our legal tradition
for the independence and manifest impartiality
Of the CoUrtS. ... it eeacnneoansans

3. The procedural difficulties of declining to
accept the entry of a nolle prosequi were
also emphasised. 1If the Crown refuses to
proceed with a trial the court could scarxcely
take over the role of the prosecutor.

It would ill-become a court . insist that a

a person be prosecuted and to require that
evidence be tendered against the person if
the prosecutor declined to do so. Eitbher

the matter would proceed to an inadequate

or half hearted prosecution or no evidence
would be called or the judge would be placed
in the intolerable position of calling
evidence in a way inappropriate to a criminal
trial as conventially conducted in this
country. Moreover once the prosecutor had
announced an intention not to proceed on

the indictment before the court the remedy

of a stay of proceedings, at least if
directed to proceedings on the indictment,
would be futile. There would be no point of
providing a stay given the announced inten-
tion not to proceed upon the indictment anyway.

4. Further practical difficulties arise from a
purported refusal to accept a nolle prosequi.
In the present case, the respondent's trial,
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if 1t had begun at all, was in its earliest
phase, Cases can arise where a nolle prosequi
is proffered at an advanced stage in a trial.
Indeed, these are the cases in which the

worst suggested abuses of process could poten-
tially arise. A case where a jury's request
for redirection may have signalled a likely
verdict unfavourable to the prosecution; one
.where the case has gone badly for the prosecu-
tion; one where the prosecutor has taken the
risk of proceeding without a witness whose
evidence, in retrospect, appears vital. But
allowing trial judges to refuse to accept a
nolle prosequi places a heavy burden upon
them. Because a prosecutor cannot be required
to give reasons for the decision to proffer a
nolle prosequi, a court may often be unaware
of the complex considerations which have
resulted in this course, cven in the midst of
a trial. If the court refuses to accept a
proffered nolle prosequi, the possibility of

a guilty verdict in a trial by jury cannot be
excluded.

5. To hold that the court has no power to prevent
the entry a nolle prosequi, including by a
statutory office holder such as the appellant,
does not leave the courts entirely without
remedy where further prosecution would consti-
tute an abuse of process or an unacceptable
departure from fairness to the accused. It
would still be open to the accused, in the
event of a fresh prosecution, to argue that
the circumstances in which the nolle prosequi
was entered involved an abuse of process or a
departure from fair trial regquirements. In
this way, the intervention of the courts would
be reserved to cases where intervention was
strictly necessary. There would then be
proceedings in a court which could properly be
the subject of a stay order directed at the
process initiated by the new indictment. Short
of refusing to accept the entry of a nolle
prosequi, a judge could properly make plain an
opinion that, in the absence of significantly
new evidence, the commencement of fresh
proceedings would constitute an abuse of
process. The purported assertion of a power
to refuse the entry of a nolle prosequi would
therefore ordinarily, be unnecessary. As in
this case,refusing the entry of a nolle prosequi
might punish the Crown for inadequate prepara-
tion in ensuring the attendance of its witnesses
(and send a signal for other like cases). But
it might do so at a price of denying the
community's interest in having serious criminal
charges heard on their merits and, if proved,
those found guilty punished according to law.

Arguments for the power: These arguments are obviously signifi-
cant. Welight might be given to them. However, a number of competing
arguments support the proposition that, in rare and exceptional
circumstances, an Australian court is empowered to refuse to accept
the entry‘of a nolle‘prosequi. At least it is so empowered where
tendered by a statutory office holder such as the appellant, and

where the court is convinced that, if entered, the nolle prosequi

.
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will be, or will be the first step in, an abuse of process of the

court or an unacceptable infringement of an accused's right to

fair trial:

l.

The power of Australian courts to prevent
and remedy abuse of their process or serious
infringements of an accused person's right

‘to fair trial is now much more clearly

perceived and strongly asserted than was
formerly the case. In Rona v. District Court
(SA) , King CJ put the present problem into
the context of legal history:

"It may be that the development in Australia
of a deeper understanding of the inherent

power of the criminal courts to prevent abuse
of their processes leads to the conclusion
that the courts have power to act in a way
which achieves what is now achieved by

practice in England, by refusing to act on a
nolle prosequl where to do so would permit

an abuse of process. In R. v. Saunders, the
court refused to act on a nolle prosequil
entered during trial and directed an acquittal.
In R. v. Jell; Exparte Attorney General, the
Full Supreme Court held that a trial judge has
a discretion to refuse to accept a nolle
prosequl 1f to do so would be an abuse of process.

If the reasoning and decision in Jell are sound,
and they certainly accord with my sense of
justice, there is no reason why the same should
not apply where the trial has not begun but the
date for trial has been fixed in accordance
with the regular procedures of the court. When
the accused appears for trial on that date, the
interests of justice may demand that, if the
prosecution does not wish to proceed and there
is no valid reason why the accused should
remain exposed to prosecution in respect of the
alleged conduct, there be a verdict of not
guilty by direction."

Exercising such power does not, as such,
constitute a novel review of the prosecutor's
discretion to enter a nolle prosequi. Instead,
1t may be characterised as action on the part
of a court to defend its own processes. It
ensures that minimum requirements of a fair
trial of persons accused of criminal offences
are observedin the courts of this country.

The inescapable duty of courts to secure fair
treatment of those who are brought before them
was recognised in England in Connelly v.
Director of Public Prosecutions, in New Zealand
in Moevao v. Department of Labour and by this
Court in a scries of cases following Jago v.
District Court (NSW). Courts cannot surrender
these functions to an officer of the executive
government, such as a Director of Public
Prosecutions. Once a person is before a court,
in the sense that that court's jurisdiction has
been engaged in relation to him or her, the
court's protective powers are attracted. This
is especially so in the case of superior courts
which have large inherent powers to protect
thelr own processes which in recent years, they
have been more ready than previously to exercise.
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3. It would be offensive to'prlnCLple, at
least in respect of the exercise of powers
such' as those conferred on the appellant by
the DPP Act, to suggest that his decision to
enter a nolle prosequi was beyond judicial
scrutiny if, for example, it could be shown
that it was exercised for a malicious purpose,
corruptly or otherwise contrary to law. Not
only has Parliament expressly reserved the use
of the appellant's power to "appropriate cases"
but it has afforded that power, in the ordinary
. way, to be used to achieve the proper objects
'(:> of the DPP Act. A court might be slow to
question the use of the power. It would be
slower still to embark upon conduct which risked
calllng into question its own neutrality. But
the submission that a court is completely
powerless to defend its processes and to uphold
the right of persons before it to fair trial
in extreme and obvious cases is quite uncon-
vincing. It is unnecessary, and probably
impossible, comprehensively to catalogue what
such extreme cases will be. But a clear
instance would be where criminal proceedings,
in which the accused was ready for trial, were
repeatedly unrecady becausc of inadequate or
incompetent preparation by the prosecution.
In such cases, if the prosecution were denied
a further adjournment after argument of the
merits, the appellant could, if his argument
were accepted, procure the same result by
unilateral entry of a nolle prosequi. An
extreme example arose in Richards v. Jamaica.
There, the accused was charged with murder and
pleaded guilty to manslaughter. The plea was
accepted by the prosecution. Subsequently,
however, a nolle prosequi was entered. He was
then again charged with murder, and this time
convicted and sentenced to death. The United
Nations Human Rights Committee found that:

O

"The nolle prosequi was used not to discontinue
N proceedings against the accused but to enable
L,) : : a fresh prosecution against the accused to be
: initiated immediately, on exactly the same charge
in respect of which he had already entered a
plea of guilty to manslaughter, a plea which
had been accepted. Thus, its purpose and effect
were to circumvent the consequences of that
plea, which was entered in accordance with the
law and practice of Jamaica. In the Committee's
opinion, the resort toa nolle prosequi in such
circumstances, and the initiation of a further
charge against the accused, was incompatible
with the reqguirements of a fair trial within
the meaning of the International Covenant on
Civil and Political Rights."

(iﬁ Weré the pfosectuion allowed an unfettered right to enter a
| nolle‘prosequi in either of the above circumstances, the result
would be offensive to justice and to the function of a court as such.

The processes of the court would be seriously threatened. The
accused would be deprived of the right toba fair trial, including
one conducted in a timely fashion. The appellant would, in effect,

put himself above the judicial direction exercised by the court for
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the fair conduct of proceedings before the court. The public's
confidence in the courts would thereby be undermined. The power of
the courts to ensure even-handedness as between the individual and

the prosecution would be eroded. The courts are not obliged to

allow this to happen.

4. Although the assertion of a power such as

I‘hqve mentioned, in relation to the conduct

of the appellant and his delegates, undoutedly
involves a departure from the o0ld legal
authority which denied to a court any

authority to refuse to accept the entry of a
nolle prosequi by the Attorney General, that
refusal must itself be seen in the context

of the assumptions then prevailing in the

law concerning judicial examination of the
exercise of prerogative powers. It must be
re-examined in contemporary circumstances in
the light of the beneficial developments of
recent decades in the judicial review of the
decisions of statutory officc holders. The
endeavour to import historial prohibitions

and immunities once applied in relation to

the decisions of the Crown made by the Attorney
General, to the exercise of statutory powers

by a statutory office holder such as the
appellant is unconvincing. It should be
rejected, It it is beyond guestion that
Australian courts have full power to prevent
abuse of their process, they have a duty,

where necessary, themselves to protect the
integrity of that process. It 1s not
sufficient simply to trust, without question,
the propriety of every decision of a statutory
office holder to enter a nolle prosequi. Nor
is it necessarily sufficient, the matter

being before a court, to leave defence of the
court's process or of the accused's fair trial
right to a future court, should a fresh
prosecution be brought. In a given case, that
might deprive an accused person of an entitle-
ment or a verdict of acquittal. It could burden
him or her unjustifiably with the odium of an
unresolved criminal accusation. It could
involve injustice and serious oppression. Most
importantly, it could defeat the expectations
of the accused, the community and the court
itself that once the proceedings are before an
independent court of justice no party to those
proceedings can, in defiance of the court's
rulings on the justice of the case, unilaterally
~ terminate the matter. Least of all may the
appellant do so given that Parliament has
confined his power to enter a nolle prosequi

to "appropriate cases" and those, by implication,
for the purposes of advancing the objects of the
DPP Act.

5. Where a court concludes that conduct of any
party .is, or 1f permitted would be, an abuse
of its process or, in a criminal trial,
diminishes the accused's right to a fair
trial which is the hallmark of the criminal
law of this country, it is for the court to
fashion the remedy (if any} that is appropriate.
In some cases it may be sufficient to order
the expedition of any subsequent proceedings
or to lay down conditions for their conduct.
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In some cases i1t will be appropriate to
leave the provision of relief to be

decided if a prosecution is revived. But

in rare and exceptional cases the court

will have the power and authority to

fashion an order staying further proceedings
on the indictment. In other cases,
particularly where the nolle prosequi is
proferred at an advanced stage in the trial,
the court may require the matter to proceed
to verdict, at least where that. is the wish
of the accused and the defence of the court's
process as well as fairness to the accused
suggests that it 1s proper. Once it is
accepted that a court may, in rare and
exceptional circumstances, refuse to enter a
nolle prosequi, although proffered for the
prosecutor, it must be expected that the
prosecutor would accept the judicial ruling
and conform to its consequences so far as these
affected the ensuing conduct of the trial.

6. Like the Full Court, I refrain from commenting
on the appropriateness of the refusal to
accept the entry of the nolle prosequi in
the present case. It is enough to say, with
every respect to all involved, that neither
in its substance nor in its procedure is the
case a model for what should happen where a
court entertains a concern that entry of a
nolle prosequi would constitute an abuse of
process or a derogation from the accused's
fair trial right. However, because the primary
judge. did bhave a power to refuse to enter a
nolle prosequi proffered on behalf of the
appellant, the Full Court's affirmative answer
to the first question was correct. Subject
to what follows, the appeal from the Full
Court's order that the first guestion be so
answered should therefore be dismissed.”

I find the analyses reasoning and conclusion of Kirby J. most
helpful. Although the D.P.P. Act of South Australia which empowers
the D.P.P. "to enter a nolle prosequi or otherwise terminate a
prosecution in appropriate cases" 1s not guite the same as the
constitutional and statutory powers of the D.P.P. in this jurisdiction,
I am of the view that the principle embraced by Kirby, J.
are applicable to the situation here. Accordingly I am inclined to
think that the court‘may in rare and exceptional circumstances
refuse to accept a nolle prosequi entered by the D.P.P.

I would venture‘to think that in the‘case of broceedings commenced
by the police (as in ithe instant case) or by the D.P.P. himself the
court may refuse to act on a nolle prosequi where such refusal
is necessary to defend its process and to uphold the right of the

accused person to a fair trial. As was stated by Kirby, J. (supra)

the D.P.P. cannot "put himself above the judicial direction exercised

by the court for the fair conduct of the proceedings before the court.
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'The public's confidence in the courts would thereby be undermined.

The power of the‘cdurts to ensure even-handedness as between the
individual and the prosecution would be eroded."

I may add that in thé case of a private prosecution, if the
intervention of the D.P.P. is malicious, corrupt or otherwise
ﬁnlawful the court is entitled to reject it. Provided the D.P.P.
;s not acting comple;ely unreasonable or in bad faith his conduct
in taking over a prosecution and then discontinqing it will not be

open to judicial review. Such intervention would essentially be a

matter for the D.P.P.'s discrction - sce Attorney General v.

Raymond (1982) Q.B. 839.

For the reasons stated above I agrec with my brothers that
the right of the D.P.P, to cnter a nolle prosequi 1s subject to
judicial control and, more specifically, that the court may in rare

and exceptional circumstances refuse to accept a nolle proseqgui

entered by the D.PﬂP.

The third question addresses the core issue of the applicants'

complaint.
The issue here is whether the conduct of the D.P.P. in

particular the entry of the nolle prosequi and the presentation of

a voluntary bill in respect of the said charges amounts to:

(1) an abuse of the process of the court;
(ii) a deprivation of the protection of the law;
(1i1) a contravention of the constitution; and
(iv) a breach of the applicant's legitimate
expectation.

Mr. Ramsay for the applicant Miss Tapper submitted that the
first step in the abusé of process was the clandestine, irregular
and manifestly improper attempt to remove Her lonour Miss Rickman
from the case and to replace ber with a Resident Magilstrate of
choice. When this failed, he said, the D.P.P. ehtered a nolle
prosequi to achieve the objective of removing the case from the
Resident Magistrate on the purported basis of injﬁdicious remarks
thch were made subsequent to his failed cfforts.

By the preferment of Thc Voluntary Bill in the Home Circuit, the

D.P.P. he submitted, changed not only the Resident Magistrate but the entire
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jurisdiction which he himself/elected as the arena of trial; thus
depriving the applicant of the legal right under S$.277 of the
Judicature (R.M.) Act. This section reads:

Anything in this Act to the contrary not-

withstanding it shall be lawful for the

Director of Public Prosecutions in any

case brought before a Court, at any time

before the accused person has stated his

defence, by writing under bhis hand, to

require the Magistrate to adjourn the case,

or deal with it as one for the Circuit

Court; and on receipt of such requisition

the said Magistrate shall deal with the
case accordingly.

He ¢ontends‘that such conduct constitutcd an abuse of process
which escalated into the irregular and uﬁlawful arrest and depriva-
tion of liberty of the applicant. He argued that the D.P.P. and
his Deputy manipulated and misused the process of the court so as

to deprive the applicant of the protection provided by 5.277 of

the Judicature (R.M.) Act.

|
The unfairness, he submitted, occurs in the procedure and

deprives the applicants not only of the procedure but of their

legitimate expectation.

He relied on R. v. Derby Crown Court exparte Brooks (1985)

80 Cr. App. R.164; Bennett v. Horseferry Road Magistrate's Court

and Another (1993) 3 All E.R. 138; Brooks v. Director of Public

Prosecutions of Jamaica (1994) 2 All E.R. 231.

Mr. SCott for the applicant Mr. McKenzie, submitted that the
affidavit evidence points clearly to a case of "manipulation of
process," or "misuse bf process," or "violation of the fundamental

principles of justice underlying the community's sense of fair play

and decency." That the true principles upon which the basis for

avoidance of executive action for an abuse of process rests are

set out in R. v. Derby Crown Court (supra), Brooks v. D.P.P. (supra)

Director of Public Prosecutions (south Australia) v. B. (supra) and

Gabby Rona v. District Court of South Australia (supra). That the

+

obﬁective of the discretionary power is to ensure that there should
be a fair trial according to law and this involves fairness to both
siaes. He contended that the attempt by the D.P.P. to depart from
his unequivocal election to proceed to trialin the R.M. Court by
preferring the voluntary bill in the Supreme Court was in the circum-

stances unfair to the applicants and amounts to an abuse of the




process of the court.
By taking the case to the Supreme Court, he submitted, the

D.P.P. was selecting the range of punishment and thereby interfering

with the functions of the judiciary. TFor this he relied on

Ali v. R. and Rassod v. R. (1992) 2 All E.R.. Dealing with the

prejudice to the accused, Mr. Scott contended that:

(1) There is the possibility of a more
severe sentence being imposed.

(i1) The applicant has been deprived of hlS
right under $.277.

(1ii) The épplicant has been denied of his
legitimate expectation.

(iv) The attendant problem of delay.
Mr. Wildman for the D.P.P. submitted that on the facts before

the court there is nothing to suggest that the D.P.P. has acted
illegally, irrationaily or that he is guilty of any procedural 1lmpro-
priety. There is therefore no basis for a claim of abuse of process.
That the D.P.P., a creature of the Constitution with wide and
unfettered powers under the Constitution and Sections 2 and 4 of
The Criminal Justiée’(Administration)‘Act:can initiate, discontinue
and reinstate crimina} proceedings and once he acts within the
confines of the law that is to say once His actions do not offend
the ulﬁra vires doctrine and once 1t can be shown that he exercises
these powers consistent with the public's interest, his actions cannot
be successfully challénged even if another tribunal may have felt
that they would have écted differently. For the applicants to
succeed, he continued, they must demonstrate to the court that no
D.P.P. having regard to the totality of the evidence before him
would have acted the way he did.

| The D.P.P., be argued, has clearly demonstrated that he was acting
in the interest of justice in having the matter, put before an impartial
tribunal. He contended that if the D.P.P. had cmbarked on a trial
before Her Honour Miss Rickman whatever the outcome of the trial it
would have done violence to the maxim "Justice should not only be

done but must manifestly and undoubtedly appecar to be done."

In the circumstances of the statements made by the R.M. the
D.p.P., he‘opined, would have abdicated his duty to the public had
he not exercised the powers granted by The Constitution and the

Criminal Justice Act and removed the matter from the Magistrate.
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He relied on the following cases among others: Lester Campbell v.

Hector Guelph et al (1963) 1 Gl. L.R. 179 - a case concerning

injudicious remarks made by a Resident Magistrate and their effect

.on the plaintiff;vCCSU v. Min. of Civil Service (supra); Associatd

Provincial Picture Houses Ltd. v. Wednesbury Corp. (1947) 24A11.E.R.68O;V

King v. D.P.P. (Barbados) (1990} L.R.C. (Const.) H42 also reported

at (1991) 40 W.I.R. 15; Gladys Tappin v. Francis Lucas (1973) 20

W.I.R. 228 at 235 H and I; Grant and Others v. D.P.P. (1980) 30

W.I.R. 246; R. v. Scott (1991) L.R.C. (Crim.) 130.

Mr. Wildman also submitted that the decision of the D.P.P. to

vgo by way of a voluntary bill instead of invoking the provision
|

of §.277 of the Judicature (R.M.) Act d4id not contravene the
constitutional rights of the applicants. He contended that S.277
fmesupposesthat the-trial has in fact commcnced before the Magistrate.

Thé fact that the charges in the Supreme Court are identical
to charges in the Magistrate‘s Court does not constitute a breach

of established procedure, he submitted. Reliance was placed on

R. v. Lloydell Richards (1993) A.C. 217 and R. v. Louis Chen 9 J.L.R.

290.

As regards legitimate ecpectations, he submitted that this
concept is inextricably bound up with the concept of natural justice.
Legitimate expectétion, he argued, can only arise 1in cilrcumstances
whee the‘functionéry‘in question has a duty to act in keeping with
natural justice.

Mr. Nelson adopted the submissions of Mr. Wildman in particular
those relating to the law. His submissions in the main concerned
a close éonsideration of the Declarations and Orders sought in
Suit No. M.113/98 and the relevant affidavit evidence.

He contended that the remarks of the Resident Magistrate were
sb offensive that the D.P.P. was left with no choice but to remove
the matter from her és he did. It cannot-therefore be said that
he manipulated or miéused the process of the court, he argued.

He submitted that tbe applicants have failed to demonstrate
that they are not likely to receive a fair hearing by an independent
and impartial tribunél. He referred to many of the cases already
mentioned and urged the court to find that there has been no abuse

of process.

Do o st
et e
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The essential aspects of the submissions of Mr. Lennox Campbell
for the Attorney General were as follows:

(1) In order for a claim of Abuse of Process
"to succeed in a criminal prosecution the
accused must demonstrate:

(a) that the conduct of the
prosecuting agency has been
such as to prevent a fair trial
of the accused, or

(b) that the prosecuting agency
has wrongfully disregarded
standard practices that enured
to the benefit of the accused,
thereby making it unfair to
try the deccased.

(2) (a) The unfairness must be of such

‘ a nature that the Court cannot
right the unfairness. For this
he relies on D.P.P. v. Feurtado
(supra) and Grant v. D.P.P. (supra).

(b) The misuse or manipulation of
procedure must constitute viola-
tions or executive unlawfulness
to amount to abuse of process of the
court -~ R. v. Derby Crown Court
exparte Brooks.

Abuse of Process

Abuse of process has been developed by the courts from common

law principles. It has been defined by the Privy Council in

Hui Chi Ming v. R. (1992) A.C. 34 as:

"Something so wrong that the court
should not allow a prosecutor to
proceed with what in all other
respects is a regular proceeding."
There is no doubt that the D.P.P. 1is empowered by law to dis-
continue criminalvproceedings and later reinstitute the very same

proceedings see Lloydell Richards v. R. (supra) and R. v. Louis Chen

(supra). There is also nodoubt that the D.P.P. has the legal right
to exercise a power to prefer an indictment without a preliminary
enguiry in cases in which in his discretion he thinks 1t appropriate

so to do - see D.P.P. v. Grant (supra).

What the applicants are challenging is the manner in which
these discretionary‘powers were exercised.

As already stated their complaint is that the conduct of the
D.P.P. amounted to a manipulation or misuse of procedure.
‘ The common law recognises misuse of procedures as a ground for

Setting aside proceedings. In R. v. Derby Crown Court ex parte
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Brooks 80 Cr. App. R.164 at 168-9 it was held that it may be an
abuée of process if the prosecution has manipulated or misused
the process of the court so as to deprive the defendant of a protec-
tion provided by law or to take an unfair advantage of a technicality.

This was approved by the Privy Council in D.P.P. v. Brooks.

In Gabby Rona v. District Court of South Aﬁstralia Olsson, J.

in dealing with abuse of process said:

............. in general, the power to
stay criminal proceedings arises as a
weapon to meet two broad categories of
situations. The first is where it may
fairly be said that the prosecution, or
the mode of prosecution, of proceedings
1s contemplated in such a manner as to
make them an instrument of oppression
which will result in an unfair trial.

The second is essentially based on
policy aspects, which do not necessarily
focus:upon an end result being an unfair
trial, in the traditional sense of that
expression."”

He went on to state that:
"The concept of the duty of a court to
protect itself against an abuse of its
process gives rise to what is described
as 'two fundamental policy considerations'"

The first was said to be "that the public's interest in the
administration of justice required that the court protect its
ability to function as a court of law by ensuring that its processes
are used fairly by state and citizen alike."

The second being "that unless the court protects its ability
to function in that way its failure will lead to an erosion of
public confidence bx reason of concern that the court's processes

may lend themselves to oppression and injustice."

In Bennett v. Horseferry Road Magistrates Court at p.149 (h)

Lord Griffiths had this to say:

"As one would hope, the number of
reported cases in which a court has

had to exercise a jurisdiction to
prevent abuse of process are compara-
tively rare. They are usually confined
to cases in which the conduct of the
prosecution has been such as to prevent
a fair trial of the accused.”

He then approvingly referred to R. v. Derby Crown Court ex

exparte Brooks and continued at p.150 (b):

"There have however also been cases in
which altbough the fairness of the trial
itself was not in question the courts




.- 28 -
have regarded it as so unfair to try the
accused for the offence that it amounted
to abuse of process. In Chu Piu-Wing v.
A.G. (1984) HKLR 422 the Hong Kong Court
of Appeal allowed an appeal against a
conviction for contempt of court for
refusing to obey a subpoena ad testifican-
dum on the ground that the witness had
been assured by the Independent Commission
Against Corruption that he would not be
required to give evidence."

The learned Law Lord endorsed the view that:

"There is clear public interest to be
observed in holding officials of the
State to promises made by them in full
understanding of what is entailed by
the bargain.’

He then continued P.151 (e-h):

"Your Lordships are now invited to

extend the concept of abuse of process

a stage' further. 1In the present case
there is no suggestion that the appellant
cannot have a fair trial ................

If the court is to have the power to
interfere with the prosecution in the

present circumstances it must be because

the judiciary accept a responsibility for

the maintenance of the rule of law that
embraces a willingness to oversee executive
action and to refuse to countenance behaviour
that threatens either basic buman rights or
the rule of law.

My Lords I have no doubt that the judiciary
should accept this responsibility in the

field of criminal law. The great growth of
administrative law during the latter part of
this century has occurred because of the
recognition by the Judiciary and Parliament
alike that it is the function of the High Court
to ensure that executive action 1s exercised
responsibly and as Parliament intended. So
also should it be in the field of criminal law
and if it comes to the attention of the court
that there has been a serious abuse of power

it should in my view express its disapproval by
refusing to act upon it."

It is now clear that in considering whether there has been an
abuse of process the court is concerned not only with the interest
of the accused in a fair trial but also the public interest in a

fair and just trial process and the proper administration of Jjustice.

Cases such as Tappin v. Lucas (supra) and the decision of the

Nigerian Supreme Court in The State v. Iloxri et al (1983) 2 S.C.

155 (referred to in Attorney General and Ogun State et al v. Egenti

(supra) must be seen in the light of the developing modern law of

judicial review.
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Application of law to facts
| Essentially the D.P.P. is saying that the removal of the
case from the magistrate by the entry of a nolle prosequi followed
immediately by the preferring of a voluntary bill of indictment in
the Su?reme Court‘hith ekactly the samé charges in respect of which
rosedqul . ‘

the nolle/was entered is not an abuse of process because the D.P.P.
ﬁad a good reason founded in public interest for such course.

The'good reason' of course 1s the injudicious remarks made by

the magistrate which, according to Mr. Andrade in his affidavit

threatened to do violence to the maxim 'justice should not only be

- done but should manifestly appear to be done.' Mr. Wildman contends

that these remarks would have led the virtual complainant to feel

that there would not be a fair trial.

One of the cases on which Mr. wWildman placed much reliance 1is

the Canadian case of R. v. Scott (1991) L.R.C. (Crim.) 130. At

‘the trial of Scott who was charged with possession of cocaine, his

counsel in cross-examination asked a police witness a guestion to

which Crown Counsel objected on the ground that it was irrelevant
and would inevitably lead to the identification of a police informer.
The judge allowed the guestion whereupon Crown Counsel
exercised her statutory power to discontinue the proceedings. Shortly
thereafter the Crown reinstituted the proceeidngs and the case was
put before a different judge.
|
| ‘Defence Counsel moved to stay the proceedings on the ground of
ébuse of process'arguing that the statutory power to discontinue
proceedings was beiﬂg used to circumvent an evidential ruling
unfavourable to the Crown. The stay was refused. Later defence
Counsel undertook:the same line of cross-examination as in the
original ﬁrial and the Crown again objected.
The judge upheld thc objection. Scott was convicted and appealed.
The Court of Appeal dismissed the appeal. He\appealed to the
Supreme Court. The Supreme Court by a majority of 5 to 4 dismissed
the appeal holding tﬁat "neither the stay nor the reinstitution of
proceedings 'was an abuse of process oOr an infriﬁgement of any rights
in the Canadian Chérter of Rights and Freédoms. The Crown had
acted in good faith éolely to protect the identity of the informer

and was not bound to offer no further evidence and appeal the
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the inevitablevacquittal. The Crown had renewed the proceedings
at the first reasonable opportunity and the appellant was not
prejudiced by délay ................. "

In a powerful judgment the dissentients held that "Abuse of
Process may be eStablished where - (a) the proceedings are
oppressive and vexatious, and (b) the fundamental principle of
justice underLying,the community's sense of. fair play and decency
are violated. This case raised three concerns in the context of
abuse of procesé which the Court of Appeal ané majority Jjudgment
failed to fully address: (a) the evil of judge-shopping; (b) the
impartiality of the administration of justice, and (c) the need

to uphold the dignity of the judiciary and the judicial process.

+ A system which allowed the Crown an advantage in choosing judges

was or appeared to be partial and permitted a judge's ruling to be
circumvented otherfthan by appeal, it was open to the charge that
it offended the fundamental principles of justice upon which society
rested. Such cdncerns outweighed the public interest in prosecu-
tiné crimes and prétecting the identity of informers."

In my view the dissenting judgment is in line with the

modern development of the law in regard to jﬁdicial review of the

+decisions of constitutional and statutory office holders, and is

'0of great assistance to this court.

It is for this court to examine the evidence and circumstances

.in the instant case with a view to detefmining whether or not

there has been an abuse of process resulting in a breach of the

applicant's constitutional rights.

The evidence of Miss Gregg, the Clerk of the Courts, as

contained in her affidavit filed on behalf of the respondents

!
I

‘indicates that there was an attempt to rcmove the case from Her

‘Honour Miss Rickman before the words complained of were used.

According to Miss Gregg on April 20, 1998 Mr. Wildman told
the Magistratetmat "they could not proceed that day because there
‘had been some deVelopments‘pertaining to the case and the D.P.P.
Qasin consultation with the Chief Justice about it." The
Magistrate and défence counsel wanted to know what "these develop-

ments" were. Mr. Wildman did not inform them. The Magistrate

withdrew to her éhambers. Defence Counsel, Crown Counsel and the
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QIefk went with her. These "developments" were not divulged. The
matter was adjourned to the following day i.e. April 21.

On the 21st, the affiant said that a telepbone call was
received from Mr. Wildman directing that the matter be listed in
court 4‘i.e. before another Magistrate.

On‘Miss Gregg's and Mr. Lawson's evidence it was after that
that the remarks wére made by the Magistrate.

Mr. Bentley Rose spoke of hearing "a very disturbing report"

on the 26th January, 1998. Then on the 20th April, 1998 he over-

"heard a young lady telling the Clerk that Miss Rickman had said that

‘the case belonged to her.

Mr. Crafton Miller a senior attorney-at-law who was then

‘representing Miss Tapper stated in his affidavit that the conduct

of Mr. Wildman constituted an attack on the integrity of the

Magistrate and defence counsel. He said the Magistrate declared

that the D.P.P. could not direct her to transfer the case to another

court and that the $r0per course was to apply for an Order of
Prohibition.
| It seems to me 'that the Magistrate wanted ﬁo hear and to be
given a chance to aﬁswer, i1f necessary, what Mr. Wildman called
"developments pertaining to the case."

Thus it is clear that the Magistrate's utterances in court
on the 2lst Aprillcame after the decision was taken by the then
D.P.P. to remove the case from her.

Apparently the D.P.P. tried to enlist the support of the
Honourable Chief Justice to remove the Magistrate from the case.
The Chief Justice declined to interfere.

éome ten (lOX weeks later when the matter came before the
Magistrate again for trial, to the surprise of the Magistrate and
the defence, Mr. wildman entered the D.P.P.'s nolle stating in open
court that this was done solely so that proceedings against the
appellants may be commenced de novo in the Supreme Court. The nolle
prosequi was, in a way, flaunted in the face of the court. No
doubt the Magistraﬁe was, in the circumstances, embarrassed. Her
integrity might have been undermined. The conduct of the D.P.P.
could have led to the erosion of public confidence in the administra-

tion of justice in the Resident Magistrate's Court. Such conduct
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i
might impair the dignity of the judiciary.

This might well defeat the expectations of the applicants to
be tried by an independent court of justice. The evidence certainly
supports the alledation of the applicants that their contitutional
rights to be afforded a fair hearing within a reasonable time by
an independent and‘impartial court have been or are belng contra-
(:} ' vened. |
’ In this regard I agree with both counsel for the applicants
'~ who argued forcefully that the prosecution has manipulated and/or
misused the proéess of the court thus depriving the applicants of

their legal rights.

They contended that the first step in the abuse of process was

the manifestly improper attempt to remove the magistrate from the

~case by instucting the assistant clerk of the court to list the case
(:? before anocther Magistrate of the prosecutor's choice. Section 277

of The‘Judicaturé (R.M.) Act does not empower the D.P.P. so to do.

‘Thisisection empowers the D.P.P. at anytime before the person accused

jhas‘stated his défence, by writing under his hand, to require the

Magistrate to édjourn the case or deal with it as one for the‘

Circuit Court.

Mr. Ramsay and Mr. Scott also criticised the approach by the

D.P.P. to the Chief Justice to persuade him to change the Resident
L,} jMagistrate in the absence of the applicants' attorneys, as irregular
and amounting to "jhdge shopping."

It is not in dﬁspute that the entry of the nélle prosequi and
the preferring of the voluntary bill in the Supreme Court were
resorted to only because the steps referred to above had failed.

This clearly is a manipulation or misuse of the process of the Court.

By ignoring .the provisions of Section 277 of the Judicature
(Resident Magistrate) Act,the D.P.P.in the circumstances of this

(:> . case deprived £he applicants of the bencfits of committal proceedings

which were described in Barton v. R. (1980) 147 C.L.R. 75 as "an

important element for the proteciton of an accused" See Brooks v.
b.P.P. (supra) at 240 (e) and (f).

Mr. Wildman's éubmission that the removal of the case from
the particular magistrate in the manner in which 1t was done was

in the interest of the public is not tenable.
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if the D.P.P. is aware of a real éanger of bias he should
raise the issue:with the Magistrate and if necessary apply to the
Sup#eme Court for an Order of Prohibition. It is certainly not
for the D.P.P. himself to determine that thé‘Magistrate is biased.
It is for the bourt to hear the evidence of bias and the magistrate's
commen#s and then determine if there i€ a réal danger that there
(:\ - might not be a fair trial.
It is certainly not in the public interest for the D.P.P. to
"step over" the magistrate as the headline in the Daily Gleaner
Newspaper declared. Certainly raising the issue first with the
Magistrate in chambers and then, if necessary, applying to the
,Sﬁpreme Court for Prohibition would be a balanced approach.
I accept the submissions of Counsel for the applicants and
~hold that the conddct of the D.P.P. complainéd of amounts to an
(:) abuse of process, and a deprivationof the protection of law afforded
| "by Section 277 of‘qudicature (R.M.) Act.

Has this abuse of process led to a breach
of the applicants constitutional rights?

Section 20(1) of the Constitution provides:

1. Whenever any pcrson is chargced with
a c¢riminal offence he shall, unless
the charge is withdrawn, be afforded
a fair hearing within a reasonable
‘time by an independent and impartial
‘court established by law.

Mr. Ramsay submitted that abusé‘of process 1s recognised as
a constitutional iséue. For this he referred the court to Brooks
v. D.P.P. at page 240.

As ‘I have endeévoured to show, abuse of process involves
conduct on the part jof the prosecution that is oppressive to the
applicants and incompatible witb the reguirements of a fair trial
within the meaning df S.ZO(l) of the Constitution. In my view such_

C:\ conduct is also capable of constituting an interference with the

independence of the courts.

Legitimate Expectation
The applicants claim that the prosecution by their course of
dealing led them reasonably to expect that their trial would be in

the Resident Magistrate's Court.
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In Attorney General (Trinidad and Tobago) v. K.C. Confectionery

Limited (1985) 34 W.I.R. 387 at 409 (b) Persaud, J. said:

"I have taken the trouble to deal at some
length with “legitimate expectation" and
the meaning given to it in the available

- cases if only to demonstrate that the .
concept 1s inextricably bound up with the
rules of natural justice, particularly the
right of the citizen to be heard and the
obligation of a Government or other authority
to act fairly. As has already been pointed
out, the concept has been held to extend
beyond enforceable legal rights."

The principles governing legitimate expectation were set out

by Stuart-Smith L.J. in R. v. Jockey Club Exparte RAM Racehorses

- Ltd. (1993) 2 All E.R. 225 at 236-237 as:

(1) al clear and unambiguous representation
see per Bingham L.J. in Exparte MFK
Underwriting Agencies Ltd. (1990) 1 All
E.R. 91 at 110;

{i1) that it was reasonable for the applicant
to rely upon it without more;

(1ii) that the applicant did so rely upon 1it;
{iv)  that the applicant d4id so to his/her
detriment;
(v) . that there was no overriding interest

arising from the respondent's duties
~and responsibilities.

The burden of the applicant's contention is that in tbhe
circumstances where copies of indictment were served on them and

dates set for trial in the Resident Magistrate's Court, they had

‘every reason to have a lecgitimate cxpectation for trial in the

Magistrate's Court. I am not persuaded that they have established

‘this claim. However this conduct is relevant to the issue of
‘abuse of process.

Deprivation of Liberty and the right
.to Constitutional Redress

I have the misfortune to differ from my brothers on this issue.
I will first consider the arrest and then the right to constitutional
redress.

The Arrest

The only complaint by the applicants in this regard is that
their arrest without warrants was unlawful and in breach of
. | .

Section 15 of the constitution.

|

!
What are the circumstances of the arrest?

The evidence of Miss Tapper is that they were "rearrested
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upon Mr. Wildmap'é statement that (they) had to be taken back into
custody." She said theylwere immediately :estrained and taken to
the 'cell holding area' by the court police. No warrant was read
to her. She sﬁated that Inspector Balley 'gave an express dis-
claimer' to hérﬁand told her he was not making an arrest and had
not arfested he; 'pursuant to the entry of the nolle prosequi.”
:She went on to éay that the Inspector told her he was only assisting
her by giving her’a lift to the Supreme Court. There the prosecu-
tioﬁ did not oppose bail.
| So on her evidence she was deprived of her liberty by the

'court police' not Inspector Bailey, the investigating officer.

The evidence of the applicant McKenzie is as follows: After
the nolle prosequi‘was entered, they were discharged. The court
was adjourned for a short while. Mr. Wildman directed the police
to take them inﬁo custody in order to take them before the Circuit
Court. The police, without warrants, took them into custody and
" placed them into a,cell in the 'holding area' of the court. They
were shortly afterltaken to the Supreme Court where Pitter, J.
.gfaﬁted them bail.1

Was the deprivation of the liberty of each applicant in contra-
vention of Section 15 of the Constitution?

Section 15(1)(f) of the Constitution provides:

| "No pérson shall be deprived of his personal

liberty save as may in any of the following
cases be authorsied by law -

upon reasonable suspicion of his having
committed or of being about to commit a
criminal offence; (emphasis mine).:

Lawful arrests are those:

(1) under warrant
(ii) ~ without warrant at common law, and
(1id) without warrant undcr statutc.

‘It is not in dis@uté that the applicants were arrested without warrants.
At‘common'law a constable has power to arrest without warrant

on réasonable suspiéion of felony but bas no such power to arrest

for ﬁisdemeanour uniess a breach of the peace has been committed

in his Qresence - see Stevenson v. Aubrook (1941) 2 All E.R. 476

' |
which was approvingly referred to by the Jamaican Court of Appeal

in R. v. Owen Sampson 6 J.L.R. 292 at 295.

All the counts of the voluntary bill of indictment charge
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misdemeanours. The police would therefore have no authority at
|

common law to arrest the applicants upon reasonable suspicion

without warran£s, for any of the offences contained in the indict-
ment preferred in the Supreme Court.

Section 15‘of'the Constabulary Force Act provides that any
constable may wfthout warrant apprehend any person found committing
any offence punishéble upon indictment or summary trial. The
police did not 'find' the applicants committing the offences and
therefore this section is»not applicable.

However Section 33 - of the Constabulary Force Act provides:

"Every action brought against any constable
for any act done by him in the execution of
his office, shall be an action on the case
for ' a tort, and in the declaration it shall
be expressly alleged that such act was done
either maliciously or without reasonable or
probable cause; and if at the trial of any
such action the plaintiff shall fail to prove
such allegation he shall be non suited or a
verdict shall be given fr the defendant."

{emphasis mine)

It is clear thét by virtue of the provision an action against
é constable in respéct of an unlawful arrest effected in the
execution of his duty must ‘be an action on the case for tort. It
is also clear that in such a case the plaintiff must allege and prove
that the constable acted maliciously or without reasonable and
probable cause. The intenﬁion here 1s to protect the police from
frivolous and vexétious suits.

It is my opinion that a plaintiff cannot circumvent this provision
by seeking constiﬁutional redress in respect of an unlawful arrest.

The importanf guestuon thought, 1s whether an arrest made
without warrant for any offence in circumstances where the police
have reasonable aﬁd probable cause so to do is unlawful. Section 33
states.that if a plaintiff fails to prove that the police acted
wither‘maliciouSly or without reasonable and probable cause he shall
be non suited or jﬁdgment given for the defendant.

It seems tolme that implicit in this is that if the police,
for example, had reasonable or probable céuse to arrest without
warrant such arrest would not be unlawful.

Thus if the police have "reasonable and honest" belief that

the circumstances justified the arrest that would be a good defence.
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'The test, as stated by Diplock L.J. in Dallison v. Caffery (1965)

1 Q.B. 348, 371 is "whether a reasonable man, assumed to know the

law and possessed of the information which was in fact possessed

by the defendant, would believe that there was reasonable and

probable cause" for the arrest.
In the instant case the applicants were charged with certain

indictable offenées, The proceedings in respect of those charges

were discontinued with a view to transferring the matter to the

Supreme Court. A voluntary bill of indictment was preferred to
fhiszend, contaidiné the same said charges. The police were told
in open court by‘Mr; Wildman, the Deputy Director of Public Prose-
cutiohs, that the applicants should be taken to the Supreme Court.

Can it reasonably be said that in these‘circumstances the
police had no réaéonable or probable cause to arrest the applicants
withoutvwarranté?

The marginal note to Section 15(1) of the Constitution refers

to "protectionf rom arbitrary arrest or detention,” and of course

subsection (1) (f) speaks only to 'reasconable suspicion' of having

. . . \
committed a criminal offence.

Now the‘investfgation was complete. The matter had long gone
éaét the stage of 'reasonable suspicion.' Indeed the indictment
was preferred. It is my view that on the facts of this case, the
ciaims of the applicants that their constitutional rights under
Section 15 have been breached must be viewed in the light of 5.33
of £he Constabulary Force Act.

To m? mind the épplicants have failed to show that their
fundamental rights, not to be deprived of their liberty except in

accordance with S.15 of the Constitution, have been violated.

Constitutional Redress
In any event, it is my view, that cven if the applicants were
unlawfully arrested,  this court should not entertain their applica-

tion for constitutional redress in respect of such arrests.
‘ i

Section 25 of the Constitution reads:

(1) Subject to the provisions of subsection
(4) of this section, if any person alleges,
that any of the provisions of Sections
14 to 24 (inclusive) of this Constitution
has been, is being or is likely to ke
contravened in relation to him then, without
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prejudice to any other action with
respect to the same matter which is
lawfully available that person may
apply to the Supreme Court for redress.

(2) The Supreme Court shall have original
jurisdiction to hear and determine any
application made by any person in
pursuance of subsection (1) of this
section and may make such orders, issue
such writs and give such directions as

. ‘ it may consider appropriate for the
(:) purpose of enforcing,.or securing the
o enforcement of any of the provisions of
the said sections 14 to 24 (inclusive)
to the protection of which the person
concerned is entitled. Provided that
the Supreme Court shall not exercise its
powers under this subsection if it is
satisfied that adequate means of redress
for the contravention alleged are or have
been available to the person concerned

under any other law. (emphasis mine)
(3) e e eseces st a s R
(8) et e e e
(;) % In Davis v. Renford and Others (1980) 37 W.I.R. 308 the Jamaican

i Court of Appeal in applying the proviso to S.25(2) held that adequate
means of redress for an arrest without the arrested person being
informed of the reasén were available at common law.

In that caselKe;r, J.A. at page 314 in stating what should be

the proper approach quoted Lord Diplock in Kemrajh Harrikisson v.

Attorney General (1979) 31 W.I.R. 348 at 349:‘

roe ! "The notion that whenever there is
ij ‘ a failure by an organ of government
‘ or public authority or public officer
to comply with the law this necessarily
entails the contravention of some human
; : ‘ rights or fundamental freedom guaranteed
' to individuals by Chapter 1 of the
J Constitution is fallacious. The right
. to apply 'to the High Court under Section
6 (Section 25 of the Jamaican Constitution)
of the Constitution for redress when any
human right or fundamental freedom i1s or
1s likely to be contravened is an important
-safeguard of those rights and freedoms,
but its value will be diminished if it is
.allowed to be misused as a general

{/m\ " 'substitute for the normal procedures for
i~ ‘invoking judicial control of administrative
: action."

It is my view that thc law of tort provides the applicants with
adeguate redress inthe circumstances of this case and accordingly

this court should not exercise its powers under Section 25 of the

Constiﬁu#ion.
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CONCLUSION
1. :I would gfantﬁthe following declarations:
» (i) The right of the Director of Public

Prosecution to discontinue criminal
proceedings pursuant to S.94(3) of
the Constitution of his right to
enter a nolle prosequl pursuant to
S.4 of the Criminal Justice Adminis-
.tration Act are subject to judicial
review. :

(i) The entry of the nolle prosequi by
j ‘ the Director of Public Prosecutions
? and the presentation of a voluntary
bill in respect of the said charges

amounted to:

i , (a) an abuse of the process
of the court.

- (b) a deprivation of the protec-
tion of law provided by S.277
of The Judicature {(Resident
Magistrates') Act.

i (c) a contravention of the
applicant's rights under
Section 20(1) of the Consti-
tution.
2. Accordingly I would order that:
(1) The nolle prosequi be set aside.
(ii) The proceedings on the Indictment
- preferred in the Supreme Court be
“stayed; and

(ii1) The matter be remitted to the Resident
Magistrate's Court at Half Way Tree.

3. : I would dismiss the applicants' claim
under S. 25 of the Constitution for

.compensation in respect of the alleged
runlawful arrest. '

MARSH, J.
I have read the Jjudgments of my brothers Panton and Smith JJ.
|

I am in agreement with the Order proposed by my brother Panton, J.

in its ehtirety and for the reasons stated in his judgment.






