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At the dinscance of Confidence kus Service Limited,
Langrin J,, in the Hupreme Couri in proceedings instituted
by an Oviyinating Cummons awvarded a aeclaratvion agyainst the

weral which reads

0 Q@ o aoo_LL .
Regulavion 1234 of chie Road Yraffic
Regulations nhas been made witaoui

tegal authoriug and is invalid.,”
1t should be noced tuat alihough the affidavit in
support of the swamons states that the respondent is a company
which employs arivers and conductors, there i1is no suygestion

;

Long had been prefevved agalnst

in the record tihat

ailing to obey Liue regulacion.

[

1ts drivers or concuctors for
The pavent statute and the limpugned regulation contemplate
a5 a sancbion fo. Lreach of the regulavtions, criminal

proceecings in the sumary couct of Pelty sessions and
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{ regulation shall come into
operation on the ist day of Mavch, 1Y65.°

issue posed was to decide whnether the Ministex

to nake thig

gulation.,

The Scope of Part Iii of the Road
Praffic Act {The Act) in relation
to Drivers and Conductors

cruss headinyg o Pare LId of whe Lot reads ~

ART LT, . of Public
”ehi cles and

11}

wito was eligible to be a couductor in law, 3t

o exemince acv least wwo of the provisions of

w
Lot

the Act. Tuacy are 59%9(1) & {(4) and they read as
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"u9.—(1) A person shall not act as
conaucter 0L a stage oOr CXPIesy carriage
aPLLJ” he is licensoed fou

DOSE this Pdrb and a
shall nout employ I

licensed o acc
vehicie on

(]

0w
Q
>3

L T L T I - T - B TS S Sy R S S N T S ]

{4; & llCunce to act as conductor
oL a stage carciage may at
any tlmb ol or revoked by chie
Licons hoxity by whom it was
granced upon e ground that, iy teason
oL his conduct uvr physical disability,
the holder 1s not o fit person to holu
suchh 2 licence,”

@e it noved thaco the conducteor®s status 18 regulatea
by express statutory power and that failure on his part Lo
comply with the provisions of che Act might result in the
enforcement of craiminal sanctions as stipulated in

'..
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Also by virtue of Section ©9(4) of the Act,
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his licence may be suspended or revoked. Additionally, an

employer of unlicenced conductors is crimanally liable and
the prececdiny Sections wi-td of the hci pertain o Road
Licences for public passenger veliicles,

5 of the Act is imnocstant and it is

}::’

b ¢ -

esgential to set it out in full as it pewaits the vules

[

paragraph 1234 of the Regulation.
B, {1} The Minister may make reguia-
cions as o the conduce of persons licensed
to act as dosvers or conduccors of public
passenger vehicles when acting as such.

{2) ILf any person to whom sucit

egulaticms apply contravenes or fails to
comply wich any of the poovisions of the
regulations, he shall be liable to a
penality not exceeding ten dollars, and
che court by wiich he is convicied may,
+f it thinks {iv, cuuse particulars of
the conviction o be endorsed upon Lhe
licence granted Lo Chat person under this
Part.
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Langrin J. ignored the implicatiions of ilhis
His only reference o it in ais Judgmentc is
Record where he said -
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dections 7T4-75 deal with C

Passengers, Conductoss and Do

Again none of these sections

Driver s and Conductos's Uni
such & veading of Eeciuion 75 fails to take
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charging a defendant ougiht te set oul the substance of the

charge letting the defendant know exaccly with what he is

I

ciiarged: See Seccion o4 of Justice of the Peace Jurisdiction

1

ict. In a prosecutiocn, it would e advisable to state thatc

contrery to Section 7L of Che Act and in

contraventron of paragraph 123a of the regulation, but a
failure to do so would not necessarily resule in the convic-

cion being upset cn appeal. See R.v. asnenheim (19737

PRI vy -y

R A Te 5056 a7 iy T2y 3 iy
ie J.k.k, 1060 ov 2U W.I.B. 307.

It 1s uvrue thut the introductory part of the

the puwer confoerred
vion 7¢ of the
g_hL. ]‘:Ullu\ung

Al .dt,:.“')y made. '

but if the HMinister the power he asswaed by virtue

oi vection 75 te regulate conducty s ag to comnpel cunductoss

ey

and drivers to wear weiforms os stopulated in pax it L2835

(supral, the introductory words advoerting co Sceticon 74 of the Acc
which on turn refers Lo Scotion 7Y Cannot create uncertaincy

of ultiy

50 as L0 render a couvicotion ionvalid on the
viies,

Thnere .s further for this contention fLrom

P Y A el = S I o v e iy ey AT e
Part VIii i the Acy and it 10 neceusary wo refer tu

section wiu7 SOCELUNSG reac -

2Ll regulacions purpoerting
LI pursuance of any ¥Furt
chils uct shall be puulhdhnu in the
Gazette and shall come into cfbxab¢¢n
on such publication oi al such cihe:
Laane as wmay be fixed py such regula-

2
(O3

LAONG .

(Z) all regulatvions made undey
are of tihis bhct shicll have full
hsLanuirg anyithing in any
ACT Ur any segulations made
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¥ {4} Regulations made undei any

Part of uhis act zhall be of the same

force and effect as 1f they werc

contained in and formed parc of uvhis

Act and shall be judicially noticed.”
There was no rssue that the regulation was published in the
Gazette and made pursuaht ©o bectlon 7o of the Act. Once it
18 conceded that the ‘conduct of persons’ in the context of
Section 75 oi the hoe s capable of embracing the requirement

i 5 i

to wear @ unifeorw when acting as a conductor or driver of a
public passenger vehicle, then paragraph L1234 of the vegulation
musit be intra vires. In o summary trial the introductory words
vf the regulation which states chat the Minister was acting
pursuant to Section 7uv would find no place in the parvticulars
of the information. Fugrther, Section 107(2) of the Act
specifrcally states that vegulations are Lo have full effect
notwithstending anything in any otner Act ur any wvegulation.

Unce paragraps 234 of the regulaticn was published in the

,_;

Gazetie and cunformed to Section 75 o the Act, then it was

valid and had full effecl. secvion 1J7{4) of the Act is alsco

and the cffect of it ils tiat once paragiaph 1234 of

i0n is ingra vices se¢ R.v, Minister of dHealt

expavce Yaffe (1931) H.l. 434, then 1t is te be treated as 1f it

vere contained in the act and se mus?t be judicially noticed.
Consequently, paragraph 12345 of the regulation must be auded
o the Ret ana the incroductory puragraph in the roegulailion
which specifies thuat the power to make regulation is conferred
by Secticn 7o of the Act could nevey c¢reate uncertainty so as
o make the regulation invalid,

Was there a clear legislative

reference in Section 7% to Sectiocn 75
the empowering Section of the Act?

L8 noted previously, the learned judge below wrongly disposac

of the Lurgument that Sceccoion 735 was the capowering seccich in &

single sencence. e Was More detailed in nis anelysis of
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section 76 and since he relied on the plain meaning of the
secLion Lo rejeci the submission of counsel fur the attorney
Seneral, that scction must now be consideved., 1t reads -

> Minigter may make segulations
fox rpose for which regulations
may be nade under tiis Part and for
prescribing unvtnlng which may be
prescribed under this Pavc, and
wenenrally for the purpose of carrvying this
Part inte ¢ffect, and in particular,

but withoue prejudice Lo the generality
of the f@rcgu NG provisions, may make
regulations with 3="ppct TO any Gf e
follow.ony matcers ~

It sewms thau seceion 76 of the act envisages that

the Ministcer may maxe regulacvions generally purscant to Paxt

which comprises secuions 0 to 70 inclusive. This must

include regulations made puisuant te Sccrion 75 of the Act.

He could also prescribe generally, and also make regulations

for cagrying the purpose of Part Lii into effecr. Additionally,

e
—

could moke revulacions for the iltems enumerated in
Sectivn 70 one of which Seccion 70 {(e) reads -

Gole) the badges o be worn by

ﬁrivc;s and ”OHUUCLLL“ of public
vehiicles and the
lquL¢L‘LuLLUﬂ carvds, photogiraphs
and Gocuments wo bo carried or

P TR T ST T TN P, W
exhabiced by Choeiye.sos”

Su construed, whether reliance i1s placed directly

v

on Section 7% or in tho alvernative veliance 1s on the

reference in Seerion 76 te dection 7bh, the answer 1is the satas,

paragreph 1234 of the Regulaticon is valid because Section 75
empowers it. Once the lewrned judge had ignored the effect
¢f Section 7% then section 76, even 1f he had consitrued 1t

have been of no avail to him, since he

specific warrant for the Minister's power in

sScevion 75,
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Was the declaration an appropriate
reiief where the breach of the
reqgulation was enforced by criminal
sanctions®

Court

<

Supreme recognised

.
\
)

for i

breach of ¢ criminal scncti

e
P

by Section 75 of ad.

it

enferc Here is

aeals with the matier at p. 12 of the Record -
il LIS

would be unrecasonable o
conclude that an owner or operavor of

i

an Jmnibus service is not affected by
a restroint placed upun a deiver o
conducitoer. Indeod in a proper case che

—

Ll

owner may be
ubeciing the

ding and

charged with
{ the dyiver or

fullure of

cenductor to wear unifora.”
(0
AN He wasg responding oo the subinission by counsel for the

eneral that Confidence Bus Scervice Limited had

how

noc locus s

that

ons imposed

1. -
e

Atrorney

tandi

to seek & declaeration.  Sut che pricy submissicn ought to have
been that the court uvught nut o have exercised its discuoetion

te have granted a declaration.

This igsue nmust be cunsidered nouc only

iFelevance to thic caso, bul because it moy offcer g
thea fuiure S Tnee T he o & iy SOU [Es o
Lile ucure., ince the sul 3 et matter in isgsue was a

preach c¢f which would give rise o criminal proceedings,
coure should have oidescd that the Direcror of Public
Prosecutions be o party at the vutset. The mavters

been adjourned Lo enable this to be dene. The

Nave exervcised its discretion oo refuse the grant of
decluration if a partvy whose interest was involved, w

‘

utary rule was advested to in London

because

©

of its

aguidance for

regulacion,

@i
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the
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couur ought to
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Buaird v, Mosceap (194w) L.C. or(i942) 1
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At p. GE latiter report Lord Maugham said -
" Poalso think it desiveable to mention
the point as Lo parlbicy in cuses where a

ivplAL The present

l(&.L [
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advantago

it
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;hu cion,

Sy dec
aave

been

ectly prejudiced

to



tlhem o submit Lo the declaratiun;
bul, con the other hand, the persons
Lyully interested were not before the
court, for nue a single menber of the
Trangpurt Union was, nor was that
Union itself, joined as a defendant
in the action. it i1is true thut in
thelr avsence thiey were not strictly
bound by che declaraticn, but the
courts have always recognised that
perscns intercsted ase or may be
indirectly prejudiced by a declaration
made by the courc in their absence,
and that, except in very gp“cial
circumstances, wll persong interested
should be made parties whether by
representation, orders or ctherwise
before a declavubion by its teims
affecting tnesc vights is made.”

At p. 1U7 Lourd Wright said -

M eeases L alsc agree that the acuion

1s noc properly conscituted in regard

to parties.”
Had the Director of 2Public Prosecutions been nade a party,
then the judge would have had full legal argumenis before he
made his crder.

Secondly, therce iz o vule of law, tuat the declara-
tion, a civil remedy, i1s seldoun granted when Parliament has
entrusted the cuntravencion c¢f a stacute cr regulation to
criminal tribunzls., This issuwe does not seen to have been
examined in the court below. Judicial notvice could have been
taken of reports that there were cyiminal prosecutions for
breachés of paragrapgh 1234 of the Regulatvzon. Thesce press
reports further scate that as a result of the declaration

3]

granted, prosecutions had ceen suspended. 5o Cenfidence Bus
Service Limited, an enplouyer of drivers and conductors halted
tlie prosecution of drivers and conductors who discegarded

the law. Lord Dilnorne recognigsed chav such dangers could

arise and said of a decision of the Court of Appeal in England

in Imperial Yobacco Lid. v. #~G (1%80) 1 A1l E.R., £¢6 at 875
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Donaldsen J theouyht it could

but did not grant it as he thought that
the Hpot Cash scheme was a lottery and
an unlawful competition. “he Court of
#ppeal, holding that it was neither,
grantced it. fThat decision, if it stands,
will form a precedentc for the

Commercial Coure and other cuivil courts
usurping the functions of the crimiual
courts. Publisliers wmay be tempted to
geek declaratrous that what they propuse
o publish is not a criminal libel or
Llasphewowus or obscene. if in this case
where the declaration sought was not in
respecc of future conduct but in respect
of what had &lveady taken place, it
could be properly granted, I see no
reason why in such cases a decluration

as tu future conduct could not be granted.
if c¢his were to happen, then the position
would be much the same as it was before
the passing of Fox's Libel Act 1643 when
julges, nct juries, decided whether a
libel was criminal, blasphienous cor
obscene,

Such a declaration is no bar to a
criminal proesecuiion, no matier the
authority of the court which grants it."

Three poiiics should be noted. Firstly, in the Court

of Appeal, the Director of Public Prousecutions was scruck out

as a parity to the actioun but the ordcecr vf that court was set
aside by the House of Lorus, Secondly, Lord Edmund-Davies,

Lord Fraser, and Lord Scarman expressly agreed with

Lord Dilhorne. Thirdly, while in the inperial Tobacco Lid. case,

a prosecution had already been instituted, in the instant case
there is no indication tiiat Confidencs Bus Service Litd. was
threatenaed with pirosecutions. However, as udverted to, there
were indications that prosecuticns were institated and it is

against thatc background that the following passage in the

imperial Tobacco cage i5 alsco velevant., At p. 864 Lora Lane

" Counsel appearing before your
Lordships® House were unable to find
any cese in which a defendant in
criminal procecdings already propexly



“and nov o vaxaticesT v instituted had
applic2 .o+ a declaxstion that the
criminzy priceadings wooe uniounded

or Faced on a misapprehension as e ch»
true meaning of the criminal statute.

f do nct f£ind that dearth of authorit:
surpriging. 1t weuld o strange if &
defendant to proper criminal proceedi gs
were able to pre-empt those proceedinjs
by a@pplication to a judge of the Higl
Court whether sitting in the Commerc:al
Couri or elsewhere. What effect in law
on the criminal proceedings would ary
pronouncement from the High Court in
these circumstances have? The crim.nal
couirt would not we buund by the dgcision.
in practical terms it would simply have
the inevitable effoect of prejudicing

the criminal trial one way oo the other.”

Against this background, Langrin J. ought not to have granted
a declaration that paragiaph 1234 of the Regulation was
invalid as that was a matter for the criminal courts.

Conclusion

This was an i1mportant and exceptional case. The
learned judge belcow recognised that the Minister cught to
have the powers he claimed, yet found thaet the exercise was an
unwarranted arrogation of powsr. In a characteristic passage

at page 1l c¢f the Record tng judgment reads -
" A powel Lo require drivers and
conductors tu wear uniform while on
duty may be expedient for the proper
delivery oi transport facilities to the
public but it cannct be regarded as a
of the Act into effect. Regulation 123a
creates o now and rodically morve
extensive sa2t of powers zdditional to
those detailec in the enabling statute.
It was a whoily unwarvarted arrogatcion
cf power."

The learned judge erred hecause he failed ¢ construe
the words "may waie cegulations as Lo “he conduct of persons
licensed tou act as drivers and conductors of public
passenger vehicles when acting as such” in Section 75 as
empowering the Minister to make regulaticns requiring drivers

and conductors tc wear a uniform. He thought that by virtue




of Section 76 that the Minister's power to make regulations
was confined to the .overs eaumeraved in Secticn 76. BHe
arrived at that conclusion by failing to note that apart
from giving the Hinisicr power o make regulations for
enumerated subjectz, Sectiovn 76 also referred to Section 75
as well as other sections in Part III of the Act. liaeover,
the learned judge exercised his power to Qrant a gdeclaratiocn
wrongly as he failed to take iuntc account that the Director

¢f Public Prosecutions who derives his powers from Section 94

of the Constitution was not wrade a pariy to the action. It
must be emphasised that the issue of the validity of the
regulation ought to have been taken by defendants in the

criminal courts and further on appeal and in such @n event

the regulation would have been found to be valid. Consequently,

this court allowed the appeal and set aside the declaracory
order and made an order as to costs at the end of the
hearing, and have now given lts reasons in writing because -

the issues are of legal and public impoertance.

ROWE, P.

I concur.
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FORTE J.A.

I have had the opportunity to read in draft, the
judgment of Downer J.A and agree with the reasoning and
conclusions therein.

If for no other reason, but for emphasis, I wish
however to express the opinicn that section 76 of the Road
Traffic Act has a clear reference to other sections of the Act
and in particular to section 75 when it states:

"The Minister may make regulations
for any purpose for which regula-

tions may be made under this Part
H

and consequently since section 75 gives the Minister power to
make regulations as to the conduct of conductors, the guestioned
amendment must neceséarily be intra vires the Act. Implicit in
this opinion, is the concurrence with the meaning of "“conduct”
expressed in the judgment of Downer J.A, and the conclusion that
the requirement for the wearing of uniforms by conductors in the
amendment comes within the powers of the Ministexr under section

75 to control their conduct by regulations.



