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SMITH, J. 

c:l By ~ o t i e o f  Motion d a t e d  2nd O c t o b e r ,  1996 t h e  p l a i t i f f  s e e k s  

o r d e r s  t h a t :  

Writs o f  a t t a c h m e n t  b e  i s s u e d  a g a i n s t  
M r .  W i L l i a m  T a y l o r  t h e  Managing 
D i r e c t o r  o f  t h e  F i r s t  Defendant  and 
M r .  Anthony H a r t  t h e  Second Defendant  
f o r  d i s o b e d i e n c e  o f  t h e  Orders  o f  
Discovery  made on t h e  1 8 t h  day o f  
A p r i l ,  1994, 7 t h  November, 1994 and 
9 t h  November, 1995 p u r s u a n t  t o  
S e c t i o n s  292 and 651 o f  t h e  J u d i c a t u r e  
( C i v i l  P rocedure  Code) A c t .  

The Defence and Counte rc la im of  t h e  
F i r s t  Defendant  and t h e  Defence o f  
t h e  Second Defendant  b e  s t r u c k  o u t  
and I n t e r l o c u t o r y  Judgment b e  e n t e r e d  
f o r  t h e  P l a i n t i f f  w i t h  Damages t o  b e  
a s s e s s e d  and c o s t s  b e  a g r e e d  o r  t a x e d  
p u r s u a n t  t o  S.293 o f  t h e  J u d i c a t u r e  
( C i v i l  P rocedure  Code) A c t  a n d / o r  t h e  
i n h e r e n t  j u r i s d i c t i o n  o f  t h e  c o u r t .  

The p l a i n t i f f  company is  engaged i n  marke t ing  and d i s t r i b u t i o n  

o f  s e v e r a l  v a r i e t i e s  of peppers  and pepper  based  p r o d u c t s .  

The f i r s t  d e f e n d a n t  grows and p r o c e s s e s  h o t  pepper .  The 

C. second d e f e n d a n t  was a t  t h e  m a t e r i a l  t i m e  t h e  Chairman o f  t h e  Board 

o f  D i r e c t o r s  o f  t h e  f i r s t  d e f e n d a n t .  By Amended W r i t  o f  Summons 

d a t e d  8 t h  May, 1987 and amended S t a t e m e n t  o f  C l a i m  d a t e d  December 9 ,  

1992 t h e  p l a i n t i f f  s e e k s  damages a g a i n s t  t h e  f i r s t  d e f e n d a n t  f o r  

b r e a c h  o f  c o n t r a c t  and a g a i n s t  t h e  second d e f e n d a n t  f o r  i n d u c i n g  a 

b r e a c h  o f  c o n t r a c t .  

It  i s  n e c e s s a r y  t o  s t a te  t h e  background t o  t h i s  motion.  On 



On the 18th of April 1994 at the hearing of the Summons for Direction 

the Master ordered Discovery of Documents within 30 days of the 

Order. 

On the 17th June, 1994 the plaintiff deliverd to the defendant 

its Affidavit of Documents. By appplication dated the 7th day of 

c July, 1994 the plaintiff sought an Order to compel the defendant to 

comply with the Order for Discovery. Consequently the first defendant 

on the 19th July, 1994 filed an Affidavit of Documents. It would 

seem as if this was not accepted as in compliance with Order for 

Discovery because on the 7th day of November, 1994 on the application 

of the plaintiff W.A. James, J. ordered the Defendants to comply with 

the Order wihtin 30 days failing which the Defence and Counterclaim 

be struck out. The Defendants failed to comply within the time frame. 

(3 On the 6th December, 1994 they swore to an Affidavit of 

Documents filed it on the 8th and served the plaintiff with same on 

the 13th December, 1994. 
.. 

On the 15th December, 1994 they filed a Summons seeking an 

extension and enlargement of time within which to comply with Order 

of James, J. made on the 7th November, 1994. This summons was heard 

on the 6th and 9th November, 1995 and the application granted by the 

Master who ordered that the Affidavit of Documents sworn to on the 

6th December, 1994 and served on the 13th be accepted as valid and 

in compliance with the Order of the Court. 

Subsequently the plaintiff contacted Durkee Foods - S.C.M. 
Corporation, a manufacturer of hot pepper sauce with whom the plaintiff 

had a contract to supply peppers and who had dealings with the 

defendants. 

In consideration for the plaintiff's releasing Durkee Foods 

,<- from all claims arising out of its dealings and transactions with 
( \ -  

the defendants, Durkee Foods supplied the plaintiff with copies of 

documents relating to the sale of hot peppers to it by the Defendants. 

Armed with these documents, the plaintiff, on the 2nd October, 

1996 filed the Notice of Motion that is now before me. The plaintiff 

also on the 4th October, 1996 filed a further Affidavit of Documents 

wherein it listed the documents obtained from Durkee Foods and an 

affidavit exhibiting the documents in support of the ~otice of Motion. 



I n  t h e  l a t t e r  t h e  p l a i n t i f f  c o n t e n d s  t h a t  t h e  d e f e n d a n t s  

d e l i b e r a t e l y  d e c e i v e d  t h e  c o u r t  by s u p r e s s i o n  o f  m a t e r i a l  documents.  

On t h e  1 0 t h  Oc tober ,  1 9 9 6 , t h e  t h e n  S e n i o r  P u i s n e  Judge o r d e r e d  t h e  

d e f e n d a n t s  t o  show c a u s e  why w r i t s  s h o u l d  n o t  b e  i s s u e d .  

The d e f e n d a n t s  i n  r e p l y  f i l e d  a  f u r t h e r  A f f i d a v i t  o f  Documents. 

I n  t h i s  a f f i d a v i t  t h e  d e f e n d a n t s  r e f e r r e d  t o  t h e  f a c t  t h a t  t h e  f i r s t  

d e f e n d a n t  had a t  a l l  t i m e s  d i c l o s e d  i n  i t s  p l e a d i n g s  t h a t  it had a  

b u s i n e s s  r e l a t i o n s h i p  w i t h  Durkee Foods. T h i s  f a c t , t h e  d e f e n d a n t g s  

c l a i m  was n o t  an  i s s u e  between t h e  p a r t i e s .  P a r a g r a p h s  8 ,  9  and 10 

r e a d  a s  fo l lows :  

"8. T h a t  t h e  f i r s t  d e f e n d a n t  was n o t  
aware t h a t  t h e  f i l e  i n  r e l a t i o n  t o  
Durkee Foods was r e l e v a n t .  

9.  T h a t  on t h e  r e q u e s t  f o r  Discovery  
and a n  A f f i d a v i t  o f  Documents o u r  
A t t o r n e y s  p r e p a r e d  t h e  A f f i d a v i t  
o f  Documents from t h e  f i l e s  t h e y  
had i n  t h e i r  p o s s e s s i o n .  

10. T h a t  a t  no t i m e  d i d  o u r  A t t o r n e y s  
r e q u e s t  f i l e s  i n - r e l a t i o n  t o  Durkee 
Foods. Tha t  I was n o t  aware t h a t  
t h e  documents i n  r e l a t i o n  t o  Durkee 
Foods were n e c e s s a r y  t o  be  d i s c l o s e d . "  

T h i s  A f f i d a v i t  was sworn t o  by M r .  Wi l l iam T a y l o r  t h e  Managing 

Director o f  t h e  f i r s t  d e f e n d a n t .  

Submiss ions  

M r .  C l a r k  Cous ins  f o r  t h e  p l a i n t i f f  s u b m i t t e d  t h a t  t h e s e  

documents went  t o  t h e  h e a r t  o f  t h e  i s s u e s  between t h e  p l a i n t i f f  and 

t h e  d e f e n d a n t s .  H e  a rgued  t h a t  M r .  T a y l o r  t h e  Managing Director o f  

t h e  f i r s t  d e f e n d a n t  c a n n o t  b e  b e l i e v e d  when he  s a i d  h e  was n o t  aware 

t h a t  t h e  f i l e  i n  r e l a t i o n  t o  Durkee Foods was r e l e v a n t .  H e  contended 

t h a t  i n  t h e  c o n t e x t  o f  t h e  s e v e r a l  b r e a c h e s  by t h e  d e f e n d a n t s  o f  t h e  

Orders  o f  t h e  C o u r t ,  t h e  e v i d e n c e  o f  M r .  T a y l o r  i n  t h i s  r e g a r d  i s  

u n a c c e p t a b l e .  H e  r e f e r r e d  t o  55.292, 294 and 651 o f  t h e  C.P.C., 

H a l s e  H a l l  Ltd.  e t  a1 v. M a r t i n a  Robinson e t  a1 15 J.L.R. 131; 

Caribbean G e n e r a l  I n s u r a n c e  Ltd. v. F r i z z e l l  I n s u r a n c e  Brokers Ltd .  

T.L.R., Nov. 4. 1993 a t  p. 544. H e  a s k e d  t h e  c o u r t  f o r  a n  Order  i n  

terms o f  p a r a g r a p h s  1 and 2  o f  t h e  Motion. 

M r .  Pusey on t h e  o t h e r  hand s u b m i t t e d  t h a t  t h e  d e f e n d a n t s  had 

n o t  f a i l e d  t o  comply w i t h  t h e  o r d e r  o f  t h e  c o u r t  f o r  d i s c o v e r y .  H e  



contended that the various affidavits of documents filed were in 

compliance with the order of the court. Any insufficiency in such 

affidavit would not amount to a non-compliance, he argued. In 

support of this contention he referred to British Association of Glass 

Bottle Manufacturers Ltd. v. Nettleford [1911-131 All E.R. 622, 

C! 
Discovery and Interroqatories by Simpson,Bailey and Evans pp.183 and 

191-195 and The Supreme Court practice 1995 Vol. 1 0.24r 16, inter 

alia. He submitted that the remedy available to the plaintiff is 

to apply to the court for a further and better list or affidavit. 

Before considering whether or not the defendants have shown 

cause, having regard to the submissions made before me I am con- 

strained to deal with the primary issue raised in the Notice of 

Motion. 

C,) It seems to me that the issue may be formulated as follows. 

Whether a party can properly move the court to issue writs of 

attachment and to strike out the pleadings of the other party where 

the list or affidavit is shown to-be defective or insufficient in 

content by reason of the exclusion of discoverable documents. 

Mr. Pusey is contending that this motion is misconceived, that 

the proper step to be takenis to apply for a further and better 

list or affidavit. Mr. Cousins argues that the stage for such an 

C' application had long past and that the issue before the court is 

whether therewere repeated breaches of the court's order. 

It seems to me that by virtue of the order of the Master made 

on the 9th November, 1995 granting the defendants an extension and 

enlargement of time within which to comply with the order of court 

for discovery and that the list or affidavit sworn to on the 6th 

December, 1994 be accepted as valid and in compliance with the Order 

r~ of the court, the previous "repeated breaches" to which Mr. Cousins 
referred cannot be the subject of any complaint now. This court 

now 
can only consideria complaint in respect of any defect in the list 

of the 6th December, 1994. 

As a general rule the party's list of documents which is 

verified by affidavit is regarded as conclusive as to the possession 

by the party of documents relating to matters in issue in the action - 



See Discovery and I n t e r r o g a t o r i e s  a t  p.187 and Edmiston v. 

Br. Transpor t  Commission 1956 1 Q.B. 191. Th i s  p r e s ~ m p t i o n ,  however, 

can be d i s p l a c e d  i f  t h e  c o u r t  i s  s a t i s f i e d  t h a t  t h e r e  a r e  " r ea sonab le  

grounds f o r  being f a i r l y  c e r t a i n "  t h a t  t h e r e  a r e  o t h e r  r e l e v a n t .  

documents i n  t h e  possess ion  of  t h e  p a r t y  which ought t o  have been 

d i scovered  - B r i t i s h  Assoc i a t i on  o f  G l a s s  B o t t l e  Manufacturers  Limited 

v. Nettleford 1912 A.C. 709 a t  714. 

The fol lowing passage from Discovery and I n t e r r o q a t o r i e s  ( sup ra )  

a t  p.191 i s  i n s t r u c t i v e :  

"When a  p a r t y  cons ide r s  t h a t  i t s  opponents ' s  
a f f i d a v i t  of d i scovery  i s  i n s u f f i c i e n t  i n  
con ten t  t h e  r u l e s  p rov ide  means f o r  ob t a in -  
i n g  f u r t h e r  and b e t t e r  d iscovery.  The most 
important  o f  t h e s e  a r e  t h e  a p p l i c a t i o n s  f o r  
(i) an o r d e r  f o r  f u r t h e r  and b e t t e r  a f f i d a v i t  
of documents, and (ii) t h e  d i scovery  of  
p a r t i c u l a r  o r  s p e c i f i e d  documents. It i s  
impor tan t  t o  n o t e  t h a t  they  a r e  no t  mutual ly  
exc lus ive :  one may be used be fo re  t h e  o t h e r  
o r ,  they  may be  used t o g e t h e r .  

The i n t r o d u c t i o n  of  t h e  s p e c i f i c  d i s cove ry  
procedure was n o t  in tended  t o  and does  no t  
l i m i t  o r  a f f e c t  t h e  power o f  t h e  c o u r t  t o  
o r d e r  a  f u r t h e r  a f f i d a v i t  i n  g e n e r a l  terms, 
and p a r t i c u l a r  d i scovery  i s  c e r t a i n l y  n o t  a  
replacement f o r  f u r t h e r  and b e t t e r  d iscovery."  

S. 292 of  t h e  C i v i l  Procedure Code provides:  

" I f  any p a r t y  f a i l s  t o  comply wi th  any 
o r d e r  t o  answer i n t e r r o g a t o r i e s ,  o r  f o r  
d i scovery  o r  i n s p e c t i o n  of  documents he  
s h a l l  be  l i a b l e  t o  a t tachment .  

H e  s h a l l  a l s o ,  i f  a  p l a i n t i f f ,  be l i a b l e  
t o  have h i s  a c t i o n  dismissed f o r  want of  
p rosecu t ion ,  and i f  a  defendant  t o  have 
h i s  defence ,  i f  any,  s t r u c k  out . . . . . . . . .  I# 

A p a r t y  i s  only  l i a b l e  t o  a t tachment  e t c .  i f  he " f a i l s  t o  comply 

wi th  an order.. . . ." The q u e s t i o n  then  i s  whether an i n s u f f i c i e n c y  

i n  c o n t e n t  of  t h e  l i s t  o r  a f f i d a v i t  is  a  f a i l u r e  t o  comply. 

I t h i n k  no t .  Non compliance, t o  my mind, i n  t h e  c o n t e x t  o f  

,c--~\ 
S.292, i s  where no l is t  o r  a f f i d a v i t  i s  d e l i v e r e d  o r  t h e  l i s t  o r  

! ( a f f i d a v i t  d e l i v e r e d  was n o t  i n  proper  form o r  d i d  n o t  appear  t o  be  

made i n  good f a i t h  s o  t h a t  it could n o t  f a i r l y  be d e s c r i b e d  a s  a  

l ist  o r  a f f i d a v i t .  

An i n s u f f i c i e n c y  i n  con ten t  of  l i s t  o r  a f f i d a v i t  made pursuant  

t o  an o r d e r  f o r  g e n e r a l  d iscovery w i l l  n o t  a t t r a c t  t h e  h igh ly  pena l  

p rov i s ions  o f  s e c t i o n s  292 and 651 of  t h e  C i v i l  Procedure Code. 

These pena l  p r o v i s i o n s  w i l l  on ly  be invoked i n  t h e  l a s t  r e s o r t  where 

it seems c l e a r  t h a t  t h e  p a r t y  i n  d e f a u l t  r e a l l y  i n t e n d s  n o t  t o  comply 



wi th  an o r d e r  of  t h e  c o u r t  - see Odgers on C i v i l  Court  Act ions  

24th E d i t i o n  a t  p. 313. 

I t  would seem t h e r e f o r e  t h a t  where t h e r e  i s  r easonab le  ground 

t o  b e l i e v e  t h a t  t h e  l i s t  v e r i f i e d  by a f f i d a v i t  i s  d e f e c t i v e  o r  

i n s u f f i c i e n t  i n  c o n t e n t  t h e  p a r t y  on whom it i s  served  should apply  

f o r  an o r d e r  f o r  f u r t h e r  and b e t t e r  a f f i d a v i t  and /or  an o r d e r  f o r  

p a r t i c u l a r  d i scovery .  F a i l u r e  t o  comply w i t h  t h e s e  o r d e r s  w i l l  no 

doubt render  t h e  d e f a u l t i n g  party l i a b l e  t o  a t tachment  o r  t o  have 

h i s  a c t i o n  dismissed o r  defence s t r u c k  o u t .  

I n  t h e  i n s t a n t  c a s e  t h e  p l a i n t i f f  d i d  n o t  fo l low t h i s  course ,  

I n s t e a d , i n  t h e  words of  M r .  C la rk  Cousins,  "by i t s  own e n t e r p r i s e ,  
t h e  p l a i n t i f f  

e f f o r t s  and i n i t i a t i v e W / o b t a i n e d  from Durkee, c o p i e s  of  documents 

i n  i t s  possess ion  r e l a t i n g  t o  t h e  s a l e  o f  h o t  peppers  t o  Durkee by 

t h e  defendants .  A s  s a i d  be fo re  t h e  p l a i n t i f f  c la ims  t h a t  t h e s e  

documents prove conc lus ive ly  t h a t  t h e  defendants  on a t  l e a s t  t h r e e  

s e p a r a t e  occas ions  d e l i b e r a t e l y  deceived t h e  c o u r t  by t h e  sup res s ion  

of  m a t e r i a l  documents and by seeking and o b t a i n i n g  an o r d e r  t o  accep t  

t h e  A f f i d a v i t  of  Documents sworn t o  by t h e  Defendants as v a l i d  and 

i n  compliance w i t h  t h e  Order of  t h e  c o u r t .  H e  contends  t h a t  t h e  

defendants  f a i l  t o  d i s c l o s e  t h e s e  documents because they  expose t h e  

breach o f  c o n t r a c t  and t h e  t o r t i o u s  i n t e r f e r e n c e  w i t h  c o n t r a c t .  

The Sen io r  Pu isne  Judge no doubt was persuaded by t h e  f o r c e f u l  

and s k i l f u l  argument of M r .  C la rk  Cousins and t h u s  made t h e  o r d e r  

f o r  t h e  defendants  t o  show cause.  

I t  i s  t o  t h i s  a s p e c t  of  t h e  ma t t e r  t h a t  I must now turn.  

I n c i d e n t a l l y  t h e  m a t t e r  would normally have gone back b e f o r e  t h e  

Judge who made t h e  o r d e r  fdr cause t o  be shown. However t h i s  i s  n o t  

now p o s s i b l e  on account  of  t h e  r e t i r e m e n t  of  t h e  Judge. 

HAVE THE DEFENDANTS SHOWN CAUSE? 

I n  t h e  normal run of  t h i n g s  t h e  defendants  would have relied 

on t h e  advice  of  t h e i r  a t to rneys-a t - law a s  t o  what document would 

be r e l e v a n t .  

I n  paragraph 18 of t h e i r  Defence t h e  Defendants admi t ted  t h a t  

they  shipped 40,000 pounds of  Red Cayenne Peppers t o  Durkee Foods. 

No doubt t h i s  p u t  t h e  p l a i n t i f f  on i t s  enqui ry .  



The first defendant said in its affidavit dated 29th October, 

1996 that it was not aware that the file in relation to Durkee 

Foods was relevant. Thus this file was not submitted to its 

attorneys-at-law. 

The attorneys did not request the files in relation to Durkee 

C\ Foods. If the attorneys were of the view that documents in relation 

to Durkee Foods might be necessary to be disclosed, it would be their 

duty to to request that the file be submitted to them. 

From the evidence before me it does not seem to me that the 

defendants intended to deceive the court by the suppression of 

material documents. 

The contention that their intention was to deceive the court 

would probably have some merit if no mention was made of the fact 

fi that the defendants had a business relationship with Durkee Foods. 

Where the insufficiency is demonstrated by reference to the 

party's pleadings the court may go behind an affidavit of documents 
.. - See eg. Br. Association of Glass Bottle Manufacturers Limited v. 

Nettleford. However before seeking the intervention of the court 

it seems to me that it would be appropriate for the plaintiff's 

attorneys-at-law, in light of the reference to Durkee Foods in the 

/' '. defendant's pleadings, to write the defendants asking them for 
<.! 

discovery of documents in respect of their business relationships 

with Durkee Foods. If this was refused on the ground that they 

were not relevant, the plaintiff could seek an order of the court 

for further discovery since the ultimate determination of the ' 

question of relevanceis one for the court on a consideration of the 

pleadings. 

One should not be quick to impute to a party an intention to 

deceive merely because certain documents were not disclosed even if 

these documents were held to be relevant. 

Before making such imputation the court must be satisfied that 

the defendants knew that the documents which were not disclosed were 

relevant and hid them. 

I am firmly of the view that the defendants have shown cause 

why writs of Attachment should not be issued against them and'why 

their Defence and Counterclaim should not be struck out. 



Further , ,  I would v e n t u r e  t o  t h i n k  t h a t  t h e  p la in t i f f  having by 

i t s  'own enterprise ob ta ined  documents which it claims the de fendan t s  have 

d e l i b e r a t e l y  omi t t ed  from t h e  l i s t ,  may n o t  t h e r e a f t e r  seek  t o  have 

t h e  defendan t  a t t a c h e d  f o r  such f a i l u r e .  T h i s  must be  so s i n c e  t h e  

purpose of  a t t achment  i s  t o  compel t h e  d e f a u l t i n g  p a r t y  t o  comply 

w i t h  t h e  c o u r t ' s  o r d e r .  
r': 
L j  

S. 651 prov ides :  

"A judgment or  o r d e r  r e q u i r i n g  any person  
t o  do  any a c t  o t h e r  t han  t h e  payment o f  
money, o r  t o  a b s t a i n  from do ing  any ac t ,  
may be  enforced  by a t t achment .  

A pe rson  imprisoned under a w r i t  o f  
a t t achment  may app ly  f o r  h i s  d i s c h a r g e  
by summons.............................. ........................................ 
and on t h e  hea r ing  o f  such  summons, t h e  
c o u r t  o r  Judge may d i s c h a r g e  him e i t h e r  
u n c o n d i t i o n a l l y  o r  upon such terms as t o  
h i s  f u r n i s h i n g  s e c u r i t y  f o r  t h e  performance 
o f  t h e  judgment o r  o r d e r  .................." 

It  i s  clear,  i n  my o p i n i o n , - t h a t  under  S.651 a t t a chmen t  i s  

i s s u a b l e  t o  e n f o r c e  compliance and n o t  merely t o  pun i sh  f o r  contempt.  

A s  t h e  documents a r e  now i n  t h e  p o s s e s s i o n  o f  t h e  p l a i n t i f f ,  

a w r i t  o f  a t t achment  pu r suan t  t o  S.651 is  i n  my view n o t  issuab1.e.  

The case o f  H a l s e  H a l l  Limited  v. Robinson and  O t h e r s  ( s u p r a )  

c.) i n  which t h e  p r o v i s i o n s  o f  5.651 o f  t h e  C i v i l  Procedure  Code were 

c l o s e l y  examined does  n o t  i n  my view s u p p o r t  t h e  c o n t e n t i o n  o f  t h e  

p l a i n t i f f  . 
M r .  C la rk  Cousins  f u r t h e r  submi t ted  t h a t  i f  t h e  c o u r t  i s  n o t  

o f  t h e  view t h a t  w r i t s  o f  a t t achment  should  be  i s s u e d  t h a t  t h e  c o u r t  

shou ld  a t  least  s t r i k e  o u t  t h e  defence  on account  o f  t h e  d e f e n d a n t ' s  

p e r s i s t e n t  b reaches .  H e  r e f e r r e d  t o  Car ibbean Genera l  I n s u r a n c e  Ltd.  

v. F r i z z e l l  I n su rance  Brokers  Ltd. The Times Law Repor t s  November 4 ,  

1993 a t  p.544. 

I n  t h a t  case t h e r e  were p e r s i s t e n t  b r eaches  o f  peremptory 

Orders.  The r e p o r t  does  n o t  g i v e  t h e  d e t a i l s ,  however it seems t h a t  

i n  t h a t  case therewas  acomple te  d i s r e g a r d  o f  t h e  o r d e r s  o f  t h e  c o u r t  

and a l s o  absence of excuse  f o r  such conduct .  Tha t  w a s  n o t  a case o f  

i n s u f f i c i e n c y  i n  c o n t e n t  of  t h e  l i s t .  

None o f  t h e  c a s e s  c i t e d  by M r .  C l a rk  Cousins d e a l s  wi th ,  the 



deliberate exclusion of discoverable documents from the list. 

I cannot escape the conclusion stated above that where a 

party has good reason for supposing that documents which are material 

have been omitted from the list which the other party has furnished, 

his remedy is to apply for further discovery. 

This application must be supported by an affidavit stating 

c'j that the deponent believes, with the grounds of his belief, that 

the other party has omitted from the list discoverable documents and 

that those documents are relevant. See The Supreme Court Practice 

1973 Volume 1 Order 24/7/1. If the existence of further documents 

is then disclosed and the issue of relevance is raised the court 

will determine this. If a prima facie case is made out the court 

will order an affidavit of specific documents. 

Conclusion 

I am of the view that in the circumstances of this case the 

proper procedure was not followed by the plaintiff. 
.. 

In light of the order of the Master dated 9th November, 1995 

the plaintiff's only remedy was to apply for further discovery as 

I endeavoured to show above. 

However in any event the defendants have shown cause to the 

satisfaction of the court why they should not be attached and why 

their defence should not be struck out. 

The Notice of Motion is accordingly dismissed with costs to 

the defendants to be agreed or taxed. 

Leave to appeal granted. 

Matter to be placed on speedy trial list. 


