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Smith, C.J. :

The applicants were charged jointly with four others
on information for conspiring to contravene the provisions of
the Exchange Control Act. The provisions of the Act creating
the offence are contained in para. 1(1) of Part II of the Fifth
Schedule, Para., 1(3) made them liable to be tried either
summarily or on indictment, the custodial penalty being greater
if a conviction on indictment results. Para. 2(2) provides
that proceedings in respect of an offence pﬁnishable under
Part II may be taken before a Resident Magistrate's Court.

On May 15, 1975, the applicants and the others charged
with them appeared before Mrs. Eloise Sinclair, a Resident
Magistrate for the parish of Saint Andrew sitting at Half Way
Tree. Their pleas were taken on the information. The
applicants and two others entered pleas of not guilty. These
pleas have not been endorsed on the information, as they should
have been, and it is not admitted on behalf of the respondents
that the pleas were taken, though it is not denied. There is,
however, abundant evidence, as set out in the judgment of -
Robotham, J., that the pleas of the applicants and others were

taken. The remaining two defendants were convicted on their
/




pleas of guilty and were duly sentenced. The proceedings
against the applicants were adjourned to October 6 for trial.

The proceedings for trial of a criminal charge before
a Resident Magistrate are governed by the provisions of the
Judicature (+{esident Magistrates) Act. Provisions are made for
summary trials on informations and for trial on indictment. The
procedure for trial on indictment requires the Resident Magistrate
to make an order to that effect, which must be endorsed on the
information on which the defendant appears before the court
(see s. 272 of the Act). The indictment upon which the defendant
is to be tried, for the offence or offences named in the order,
is then preferred and the trial proceeds. By inviting the
applicants and others to plead to the charge on the information
and by convicting two of them, an intention to try the offence
summarily on the information was clearly indicated.

The record =hows that when the applicants appeared for
trial on October 6, 1975, counsel for the prosecution asked the
learned Resident Magistrate to make no order on the information on
which the applicants had been charged. Assuming an order for
trial of the applicants on indictment could be made on the informa-
tion after two of their co-defendants had been convicted and
sentenced summarily on it (which I doubt), by asking for no order
counseal for the prosecution was indicating a wish to discontinue the
proceedings against the applicants on that information. Objection
was taken by counsel for the applicants to the proceedings being
terminated in this way, the attention of the Court being called
to the fact that the applicants had been pleaded on the information
in May. It was submitted that the case should proceed to
finality, unless a nolle prosequi was entered. Counsel for the

prosecution answered the objections by stating that the offence

e« 3 n a8 >

4'/




-3 -
was hybrid and that he could elect a trial either by indictment
or information, that the matter can be left on the file not to be
proceeded with without leave of the Court. The record shows that
he also stated that the Crown was now asking for an order for
indictment; alternatively, that the Crown was not proceeding

on the charge, that there was another information before the
Court. The learned Resident Magicstrate's notes then show the
word "withdrawn" written after this submission by counsel for
the prosecution, Her notes do not state that any application
to withdraw the information was made, but the affidavits filed
in support of the application before this Court state that
counsel for the prosecution applied for leave to withdraw the
information. The affidavits, which have not been challenged

in this respect, state that in answer to the learned Resident
Magistrate, after objection was taken to the information being
withdrawn, counsel for the prosecution stated that he had no
objection to the information being dismissed. The learned
Resident Magistrate, however, according to the affidavits,

ruled that it was sufficient to mark the information withdrawn
and so ordered. Her notes show, after the word "withdrawn" had
been written, that Dr. Barnett, who appeared with Mr. Munroe for
two of the applicants, submitted that the matter should be
brought to a finality and the defendants dismissed. The record
shows the following note, after Dr. Barnett's submission:
"Court:- Endorsement ~ withdrawn - sufficient in my view."

The information was endorsed with the word "withdrawn" and the
endorsement was signed by the learned Resident Magistrate.

This endorsement presumably meant that the charge against the
applicants was withdrawn as it is at least doubtful whether an
information on which convictions and sentences had been recorded

could properly be withdrawn.
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The applicants now move this Court for an order of
certiorari to quash the order of the learned Resident Magistrate
whereby she ordered the information withdrawn, on the grounds
that she acted contrary to law, to the rules of natural justice
and in excess of, or without, jurisdiction in allowing the
withdrawal of the information on which the applicants had been
pleaded and/or on which the trial had commenced, so that the trial
of the applicants may proceed on indictment.

Learned counsel for the respondents asserted, before
the Resident Magistrate and before us, a right in the prosecution
to elect whether the applicants should be tried on indictment or
summarily and a right to change an election after a plea has been
entered. The applicants do not concede the right of election but
contend that if an election is made and one procedure is invoked
the prosecution has no power to alter that procedure. It was
submitted that the basic principle is that the prosecutor, once
having put the law in motion, has no right of election. 1In my
opinion, this issue does not arise for decision in these proceedings.
On the facts which are before us, the question of an election did
not arise, A copy of the other information, which counsel told
the Resident Magistrate was before her, and, apparently, on which
he wished to proceed to trial, has been exhibited before us.

While that information also charges a conspiracy by the applicants

to contravene the provisions of the Exchange Control Act, it is

an entirely different conspiracy to that charged in the original
information. A true election only arises where on a single
information a decision has to be taken whether the offence

charged in it should be tried summarily or on indictment. 1In

this case what the prosecution did was to prefer a different

charge, which they wanted tried, on indictment, and, for this reason,

wished the proceedings on the original information to be discontinued.
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The Judicature (Resident Magistrates) Act provides
expressly when a trial on indictment commences before a Resident
Magistrate, S. 274 provides that "the trial of any person ........
for an indictable offence, :hall be commenced by the Clerk of
the Courts preferring an indictment against such person ...... "
S. 275 requires the Resident Magistrate to cause the indictment
to be read to the person charged and for him to be asked whether
or not he is guilty of the charge; if the person says he is not
guilty, the Resident Magistrate "shall cause such plea of not
guilty to be entered, and unless good cause be shown to the
contrary, the trial shall proceed.” (The underlining is mine).
Provision is made in the same section for the trial to be vacated
at any stage and for the cate to be dealt with as one for the
Circuit Court. |

There are no express provisions regarding the commence-
ment of a trial when a Resident Magistrate undertakes the trial
of an offence on information in the exercise of his/her special
statutory summary jurisdiction. S. 282 provides that the
procedure before the Court at the trial of any indictable offence
"shall be the same, as near as may be, as in the case of
offences punishable summarily." The Interpretation Act defines
"summarily" as meaning "before a court of summary jurisdiction.”
A "court of summary jurisdiction" by that Act means :

" (a) any justice or justices of the peace to whom
jurisdiction is given by any Act ....... or
any esident Magictrate sitting ...... in a
Court of Petty Sessions ;

(b) a Resident Magistrate exercising special
statutory summary jurisdiction. "

In view of this double meaning, it does not seem to me that it
can be said that the procedure applicable to triale by 2esident
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Magistrates in exercise of their special statutory summary
jurisdiction is the procedure laid down in the Justices of the
Peace Jurisdiction Act for trials in a Court of Petty Sessions.
This view is strengthened by the fact that $. 284 of the
Judicature (liesident Magistrates) Act provides that "the
attendance as well of accused persons as of witnesses before any
Court may be enforced ....... by the zame process, and in the
same way, as the attendance of such persons before Justices may be
enforced under the provisions of the Justices of the Peace
Jurisdiction Act." S. 285 provides that "there shall be but one
description of process in summary cases for both the Court and
the Court of Petty Sessions, and such process shall be rubject,
in either case, to the Court fees payable in the latter Courts.”

S. 287 provides that the forms in Schedule ¥ to the Act, or

forms to the like effect, c¢hall be used in the Resident Magistrates

Courts. When one turns to Schedule 7, one gees the following
provision under the heading "Forms of Procedure" and the cub-
heading "Criminal." :

"

In all cases triable in Petty Session, and

in cases not so triable in which the forms

given in the Justices of the Peace Jurisdiction

Act are applicable, and where no form is given

in the Schedule to this Act, the forms given in

the said Act applicable to any proceeding in a

Resident Magistrate's Court ghall be used, or

forms to the like effect., "

This provision is a little difficult to understand, but it seems
to be saying, in respect of criminal proceedings triable in
Resident Magistrates' Courts, that the forms preccribed for use
under the Justices of the Peace Jurisdiction Act shall be ucsed
where appropriate. If the procedure for the initiation and

trial of criminal @ffences summarily before a esident Magistrate
in the exercise of his/her special statutory summary jurisdiction

was the same as that in a Court of Petty Sessions, all the above
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provisions to which I have referred would have been quite
unnecessary.

It was necessary to examine the provisions of the
Judicature (Resident Magistrates) Act, as I have dcne, because one
of the questions which arises in these proceedings is : when does
the trial of a criminal charge before a iesident Magistrate
exercising special statutory summary jurisdiction commence ?

The question arises because of the submission on bezhalf of the
applicants that if a trial commences under one procedure and a
change of procedure might affect the nature or extent of the
penalties then there must be statutory authority for the altera-
tion and an order for such alteration is the exercise of a
judicial function and must, therefore, be exercised in a judicial
manner.

I think it is quite clear on the authorities that it
is too late to allow an information to be withdrawn, if a trial
has actually commenced , The only exception is a case where,
because of come technical defect in procedure or otherwise, which
is discovered during the trial, the trial, so far, can be said to

be a nullity - (see Davis v Morton (1913) 2 K.B. 479). It was

submitted for the respondents that the trial of the applicants
did not commence on their plea of not guilty ; that the trial only
commences when evidence is heard. In this connection, R. Vv _

Craske, BEx parte Metropolitan Police Commissioner (1957) 2 Q.RB.

591 was cited. In that case it was held that a magistrate had
not "begun to try" an information for an indictable offence

summarily within the meaning of s. 24 of the (U.K.) Magistrates'
Courts Act, 1952 until He had begun to hear the evidence in the

case. This decision was followed in. R. v Ibrahim (1958) 42

Crim. App. . 38. It is, however, made clear in the judgments
in both cases that the decisions were based entirely on the

/
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provisions of the Act of 1952 and were not meant to be of general
application. In the Ibrahim case Pearson, J. said at p. 44 :
" I entirely agcee with what has been said with
regard to the meaning of the beginning oi the
trial of the information in this particular
statute, and it does not necessarily apply to the
position under other statutes or in relation to
other proceedings. "
There being no express provisions in the Judicature
(Regident Magistrates) Act, as I have said, the gquestion- when does
a trial for a summary offence in a lesident Magistrate's Court
commence ? ~ has to be answered on general principles and on the
practice prevailing in those Courts. In the Ibrahim case, at
p. 43, Devlin, J., speaking of trials generally, said :
" I can quite appreciate that it may be said that a
trial begins immediately after arraignment. In
some contexts that may be true or, in the case of
a jury trial, it may begin when the accused is put
in charge of the jury and the opening speech follows
that ...... "
When a person appears before a court of summary jurisdiction
charged on information with an offence and pleads guilty, no
trial takes place if the plea is accepted. There is then no
issue to be determined and the defendant stands convicted on his
plea. 8So, the entering of a plea to the charge can hardly be
said to be the commencement of the trial. The plea is taken in
order that it may be known whether or not there will be an issue
to be tried. By a plea of not guilty a defendant joins issue with*t”
the prosecution and puts them to proof of the charge against him.
Evidence is then called to determine the issue of guilt. This,
in my opinion, is the trial and I hold that the trial does not
commence until the court begins to hear evidence. This ig the
practice which cbtains in tesident Magistrates' Courts. On first
appearance a defendant is asked whether or not he pleads guilty.

If he pleads not guilty witnesses 2re not usually present and the

trial is postponed to a subsequent dete. The plez is not




O

@

\//

-0 -
usually recorded at that stage, though it should be. On the
date fixed for trial the defendant is usually invited to plead
again and thereafter evidence is heard. In the absence of
statutory provisions to the contrary, I can see no justification
nor necessity for holding that the trial commences earlier than
when the first witness is called and :worn to give evidence.
In my ‘judgment, the trial of the applicants had not commenced.
In my opinion, the decision in these proceedings
turns, not on whether the trial of the applicants had commenced
but, on the question whether there was power to allow the
information to be withdrawn after the applicants had entered

their pleas to the charge. In 2. v Phipps, Ex parte Alton,

(1964) 2 Q.B. 420, Lord Parker, C.J. dealing with the withdrawal

of process before justices, said, at p. 427 :
" I am quite satisfied that this expression

"withdrawn" is one which was well known to

Parliament when the Josts in Criminal Cases

Act, 1952, was passed. We have been referred

to a case as early as 1848, Tunnicliffe v Tedd

((1848)5 C.B. 553), from which it appears that,

provided no plea had been taken - that, in the

case of a gummary trial, would clearly be treated

as the beginning of the trial - the process

could be withdrawn. "

In Tunnicliffe v Tedd (supra) a party was summoned before two

justices for an assault and, having appeared, pleaded not guilty.
The complainant declined to proceed, stating that he meant to
bring an action. The justices thereupon dismissed the
complaint, and gave the defendant a certificate of dismicsal,

It was held that what passed before the justices constituted a
"hearing" within the meaning of the relevant statute and that

the certificate was a complete bar to an action for the same
assault. One of the contentions before the Zourt of Common
Pleas was that what had transpired was more like the withdrawal
of the record. The following are extracts from the judgments

delivered s /
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Coltman, J : (at p. 560) :
" 80, here, the complaint having been lodged,
and the defendant having appeared and pleaded,
I do not see what right the complainant had to
withdraw the charge. The defendant had an
interest in having the matter disposed of. " i
Maule, J. (at p. 561) :
" In an ordinary court of oyer and terminer,
if the defendant appears and pleads, he has an
undoubted right to have the matter determined.
ccesssseesss INn criminal proceedings, the
prosecutor, having cnce put the law in motion,
cannot be allowed to withdraw. "

Cresswell, J. (at p. 562) :

As soon as the defendant appeared to the informa-

tion, and pleaded, there was an issue joined, which

the Magictrates were bound to hear and determine., "
It was submitted for the respondents that the above passages
from the judgments are all obiter. i do not agree. Though
the validity of the certificate given by the justices depended
upon whether or not there was a hearing of the case within the
statute, yet the Court of Common Pleas had of necessity to decide
whether the defendant had a right to have the issue that had
been joined determined. It is upon this basis that it was

decided that there was a "hearing" within the statute, the

complainant having offered no evidence, In R. v Craske (=zupra),

at p. 597, Lord Goddard, C.J. said :

" I agree with Mr. Buzzard that the whole matter
is statutory, but I do not find anything in this
case which obliges me to hold that the magistrate
had begun to try the case, when in fact all that had
happened was that he had taken the plea. The
plea joined issue, and once issue was joined, he
had to start to try the caze, but he had not started
to do so. "

In the @aske case the question being considered wa: whether the
defendant should have been permitted to withdraw his consent to a
summary trial and to elect to go to trial by a jury. The
Divisional Court held that the magistrate had not "begun to try"

the information and that he was not precluded, because the plea

hed hbeen tiken, from @llowing the accuscd €t ohonge hisr wleoticn,
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Lerd Goddard equated the circumstances to a case where an accused
person is allowed to withdraw a plea of guilty which he had
previously entered. These circumstances are, in my opinion,
whclly different from a case in which what is being withdrawn
is the charge to which a plea had been entered.

R. v Karpinski, (1957) S.C.!]. 343, a decision of the
Supreme Court of Canada, was relied on by counsel for the
respondents, In that care an accused was charged with a road
traffic offence, which was triable either on indictment or
on summary conviction. The prosecutor had the right of election
and elected to proceed summarily. The accused pleaded not guilty
and his counsel immediately moved for dismissal of the charge
on the ground that the prosecution of it summarily was barred
by statute. The magistrate permitted counsel for the prosecution
to withdraw the informaticn, against the obijection cf councel for
the accused, and lay a new cne, on which a2 preliminary hearing
was held, resulting in thz conviction of the accused. The
question for decision of the Supreme Court was whether there had
been an acquittal on the first information which entitled the

accused to succeed on the plea of autrefois acquit which he made

at his trial. It was held by a majority that there had been no
acquittal before the magistrate and that the plea of autrefois
acquit failed. The short judgment of Kerwin, C.J. opened with
these words, at p. 344 :
" The Crown had the right to change its election

before the magistrate and also the right to

withdraw the information. "
Learned counsel for the respondents relied particularly on this
statement. He said itis, and was intended to be, a general
statement of the law and that it supports his contention that he
had the right in the proceedings before the esident Magistrate

to withdraw the informaticn in spite of the pleas of the applicants.

/ 6 ¢ a0 oo e
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If the learned Chief Justice was making a statement of principle
of general application, I respectfully disagree with the second
part of it, But I do not think the Chief Justice was making any
such general statement. The statement hag to be loocked at in the
context of the case. The context is zuccinctly set out in the

judgment of Fautqﬁx, J., at p. 351, where he said :
" In the circumstances of this case, there were no
right for the crown to elect to proceed by way of
summary conviction and no jurisdiction for the
magistrate to accept and act upon the election
by receiving a plea, On the face of the informa-
tion itself, it was manifest that more than six
months had elapsed from the date when the subject
matter of the proceedings had arisen; and of its
nature the offence charged was not capable of being
one having a continuing character, Non-compliance
with the statutory requirements of s. 693 (2) was
fatal to the validity of the election and plea,
both of which were void. "

This shows that the circumstances of the case brought it within
the exception to which I have already referred where an informa-
tion may properly be withdrawn during the proceedings if because
of some defect the proceedings are shown to be a nullity. This

type of case was referred to by Lord Parker in R. v. Phipps (supra)

where he said, at p. 427 :
" There are cases where, in the course of proceedings
it became clear that, owing to some technical defect,
the magistrate had no jurisdiction, and there are
expressions then used to the effect that the summons
or the process was allowed to be withdrawn. That is
really merely machinery, however, for beginning again
in a case where it is shown that the magistrate has
got no jurisdiction, either to convict or acquit.”
In this context, the learned Chief Justice's statement in the
Karpinski case accords with authority and is ccrrect, but it doec
not support the contenticn for which it was relied on.

In my judgment, both on principle and on authority,
the learned Resident Magistrate had no power to allow the
prosecutor to withdraw the information against the applicants

without their ccnsent. As is stated in the iudgments which I

hoave cited, an issue had been joined by the applicents' nlea of
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not guilty and they were entitled to have the issue determined.
The proceedings against them could have been terminated by a

nolle prosequi,as was pointed out before the esident Magistrate

or the prosecutor coculd have offered no evidence and have the
charge dismissed, especially as he had preferred a new charge

and had no intention of proceeding on the old information against
the applicants. But I hold that the order allowing the informa-
tion to be withdrawn was made without jurisdiction. The
proceedings could not properly be terminated in this way,

I would, therefore, grant the application.

Melville, J.

On the 6th day of October, 1975, the applicants, along
with Trevor Alexander and Richard James, appeared before’one of
the learned Resident Magistrates for the parish of faint Andrew
on information 6170/75, which charged that "they on divers days
between September, 1973 and July, 1974, evaded Sec. 4(2) of
the Exchange Control Act, in that, they conspired together with
other persons unknown, to defraud the Government of Jamaica of
foreign currency, amounting to $500,000 U.S. by writing up
foreign exchange forms with fictitious names to induce the Bank
of Jamaica fo approve the aforesaid $500,000 U.S. to import goods,
contrary to Part 11(1l) of the Fifth Schedule" . That informa-
tion was endorsed "withdrawn" after the learned Resident
Magistrate heard arguments from the various counsel appearing
in the matter.

This Court is now being moved for an order of
certiorari to quash that order. Mandamus and Prohibition were
also prayed but have not been pursued. The matter arises in this
way. On the 15th day of May, 1975, all the above mentioned

nersons, along with Arthur Vvan De Groot and Tyrcne Yapp,
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appeared bofore the learned Resident Magistrate. De Groot and Yap pleaded
gﬁilty and were finedj; all the others pleaded not guilty, although this plea
was not recorded on the information and trinl was set for 6th October, 1975.
#hat apparently happned on the 6th October, 1975, was that Mr, Henderson
Downer who appeared on behalf of the Crown, asked the learned Resident
Magistrate that information 6170/75 be endorsed 'no order? as he had a new
information No, 126183/7% on which he proposed proceeding against the
applicants by way of indictment.

Counsel on behalf of the applicants strenuously opposed that application
on the ground that the proceedings being "summary' and the applicants having
already pleaded not guilty, the trial had started and so must proceed to
finality unless a nolle prosequi had been entered., In the end, information

6170/75 was endorsed ‘withdrawn'". Those¢ seem to be the facts on which this

application is grounded.

Before us, it was submitted on behalf of the applicants, that unless
the Act, in this case,the Exchange Control Act, expressly so authorised, it
was not possible, having embarked on a summary trial, to then, as it were,
switch horses in midstream and proceed by way of indictment, The main
contention, however, was that the applicants having pleaded not guilty to
the information, the trial had commenced and so must proceed to a finality.

In support of their arguments the applicants relied on the decisions
in, firstly, Tunnicliffe v, Tedd (1849) 5 C.B. 553. As I understand the
facts in that case, the plaintiff had first brought a summons for assault
against the defendant, ihen the parties appeared before the magistrates,
the defendant pleaded 'not guilty' and all the witnesses being present, the
matter was ready for hearing. In these circumstances the plaintiff declined
to call any cvidence statingzgiaaas going to bring an action. The magistrate
accordingly dismissed the information and gave a certificate of dismissal as
required by 9 G.4 ¢.31 s. 27(a). Thercafter, the plaintiff did bring an
action apparently for the same assault and judgment was entered for him for
£20, 1t was from a rule nisi from that judgment that the court gave its
ruling, Reud in that light it seems to me that what was being deoeided was
whether there was a hearing before the magistrates so that their certificate
would be a bar to the subsequent proceedings., Referring to 9 G.4 c. 31

S. 27 Maule J. at 561 saids
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" The object of the act was to put an end to actions
and prosecutions for assault of an ordinary character,
by substituting a cheaper and more speedy prosecution,
which was to be a bar to all other proceedings, civil as
well as criminal for the same offence. In an ordinary
court of oyer and terminer, if the defendant dppears and
pleads, he has an undoubted rizht to have the matter
determined, Jhen the complaint is ripe for hearing, and
the defendont is ready to take his trial, if the prosecutor
alleges nothing against him, or merely something that
is unsubstantial, then the magistrates are bound to find
the charge not proved, and to give a certificate
accordingly,

Cresswell, J. said at 561:

" I am of the same opinion. It appears to me that there was
a hearing in this case, 4#s soon as the defendant appeared
to the information and pleaded, there was an issue Joined,
which the magistrates were bound to hear and to determine."”
I can find no warrant from the judgments in that case for the proposition
adumbrated by the applicants that a plea of 'not guilty'! is the commencement
of the trial in a summary matter. At all events, what was being construed
there was 9 G.4t ce31 s. 27, which states:
" seesees but, if the justices, upon the hearing of any
such case of assault and battery, shall deem the offence
not to be proved, ™
ihereas the words of our Act are:
i If the court, upon the hearing of any such case of assault

and battery upon the merits .eseseee shall deem the
offence not to be proved., "

(See sec. 41 of the Offences against the Person ict)., Then the certificate
is to be issued. To my mind quite different considerations would apply in
construing our statute,

Secondly, the applicants relied on Regina v, Phipps, exparte Alton
(1964) 2 »,B, 420, 1In dealing with the powers of justices to order costs
where the summons was withdrawn before any plea was taken, Lord Parker, C.J.
said at page 427:

it 'le have been referred to a case as early as 1848,
Tunnicliffe v. Tedd from which it appears that, provided
no plea had bheen taken that, in the case of a summary
trial, would clearly be trcated as the beginning of the
trial, the process c¢ould be withdrawn. It is true that
"withdrawn" in many cases 1s used in a different
connotation., "
On the other hand, Regina v. Craske, Exparte Commissioner of Police of the
Metropolis (1957) 2 A.E.R. 772 was a case in which an accused who had
consented to be tried summarily pleaded not guilty. At an adjourned hearing
the accused was nllowed to withdraw his consent and to elect to be tried

by jury. C‘dmitting that the matter depended entirely on the interpre-

wemdon o s it hute e Yhe Tacsdoteotest O ourts o Lood Tiord Ty
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in the course of his judgment said at p. 774:

" Once the court has begun to try the case, the
magistrate must go on to try the case; he
cannot then sit as examining justice and
commit the accused for trial, Counsel for
the prosecutor has contended that when the
prisoner has elected and pleaded, the trial
has started and the magistrate has begun to
try the case. If one looks at the whole scope
of this section, however, the magistrate has
not begun to try the case until at any rate
he begins to hear the evidence. I cannot
think that Parliament, by these sections,
meant to create a wholly different state of
affairs in magistrates' courts with regard
to indictable offences than prevails at an
assize or quarter session with regard to
indictable offences. A prisoner who is brought
up for trial and has had the indictment read
to him and who has pleaded is constantly
allowed to withdraw his plea; and he can do
it before the jury is empanelled. The trial
at assizes does not, so it seems to me, begin
until the jury is empanelled to try the case
and the prisconer is put in charge of the jury.

ssserees I agree with counsel for the prosecutor
that the whole matter is statutory, but I do

not find anything in the present case which
obliges me to hold that the magistrate had

begun to try the case, when in fact all that

had happened was that he had taken the plea.

The plea joined issue, and once issue is

joined the court has to start to try the case;
but the magistrate had not started the ease.

Bryne, J. at 775 said:

" I agrce with the judgment of Lord Goddard, C.J.
The question is when has a magistrates' court
begun to try an information for an indictable
offence summarily. Two things must take place
before the magistrates' court begins to try
the information. One is that there must be an
election by the defcndant, and the other is
that there must be a rlea entered by him;

after that evidence will be heard which, in my
view, is the beginning of the trial, "

It is interesting to note that in that case Delvin, J., as he then was,
found more difficulty in the point whether or not the trial begins with
the plea,

Regina v. Ibrahim (1957) 42 C.A.R. 38, followed the decision in
Regina v. Craske,

I heve set out the position at some length, as it applies to courts
exercising summary jurisdiction in England., For myself, I prefer the
views expressed by Lord Goddard, C.J. and Bryne, J., as I can find
mothing, on principle, why a trial on indictmecnt ought to differ so
fundamentally from a summary trial on a matter of procedure. If the

omvosiny views werc Lo vravail, one can dmagine the resulting confusion
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in our Petty Sessions Courts. It would mean any bench - usually two
magistrates - hearing a plea of 'not guilty' would either have to try the
case then or return at some subsequent time to complete the hearing. Add
one other magistrate to the bench, as sometimes happen, and the confusion
would become chaotic,

I turn now to a consideration of our statutory provisions to see if the
English authoritics would be applicable., In Sec. 3 of the Interpretation Act,
"Court of summary Jjurisdiction’ means:

(a) any justice or justices of thc peace to whom jurisdiction is given

by any ..ct for the time being inforce, or any Resident Magistrate
sitting either alone, 'or with other Jjustices in a Court of Petty

Sesslons;

(b) a Resident Magistrate exercising a special statutory summary
jurisdiction.

Je are here concerned with the definition in Sec., 3(b). Under the Exchange
Control Act, the information was one which could be tried either on indictment
or summarily within the meaning of Sec. 3(b) of the Interpretation Act. when

exercising his criminal jurisdiction whether on indictment or his special
SUNMATY
statutory/jurisdiction, a Resident Magistrate apart from the jurisdiction

derived from any particular .ct, derives his Jjurisdiction from the Judicature
(Resident Magistrates) Acte. The offences which it is lawful for a Resident
Magistrates Court to hear and determine are set out in Sec., 268 of that Act.
Sec., 270 is as follows:

" The power and provisions of the hearinbefore-
mentioned Acts respectively, and of all other
enactments now or hereafter to be in force
relating to the offences aforesaid shall extend
and apply to offences which shall be tried by
the court under the authority of this Act, and to
all proceedings at the trial, and generally in
relation thereto respectively, as fully and
effectually to all intents and purposes as the
same now extend and apply, or hercafter shall extend
and apply to the sald offences when tried at the
Circuit Courts,., "

Then follow the steps to be taken before an indictment is preferred.
Sec. 275 is in these terms:

1 yhenever an indictment shall have preferred before
a Court, charging any person with the commission of
any indictable offence within the jurisdiction of
such Court, the Magistrate shall cause the same to
be read to the person charged, and shall then ask him
whether he is guilty or not of the charge.

If such person says that he is guilty, the
Magistrate shall thercupon cause a plea of guilty to
be entered; snd if such person says that he is not
guilty, the Magistrate shall cause such plea of not
guilty to be entered, and unless good cause be shown
to tho centroory the feind s 1 roeco-d,
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Pausing herc, it scems to me that up to when the plea of 'not guilty' is
entered thc trial has not yet started,

I have sct out the provisions of the Judicature (Resident Magistrate)
Lct as they apply to trials on indictment in the Resident Magistrates!
Courts, The effect of secs 270 of the Judicature (Resident Magistrates)

Act 1s, 1n my view to equate the trial of an indictment before the Resident
Magistrate with that of a trial on indictment in the Circuit Court., It was
not sought to be argued, nor could it be successfully argued’ I think, that
the mere entry of a plea of 'not guilty' on an indictment in the Circuit
Court would be the commencement of the trial,

Sec. 282 of the Judiéature (Resident Magistrates) Act reads:

" Save as in herein expressly provided, the procedure
before any Court at the trial of any indictable
offence shall be the same, as near as may be, as in
the case of offences punishable summarily.

There can be no doubt that what the legislature was there providing for was
that the procedure in summary matters should be the same, as near as may be,
as that in fthe case of indictable offences in the Resident Magistrates!
Courtse That being the case, I do not sce how 1t can be successfully argued
that by entering a plea of not guilty in a matter cognizable before the
Resident Magistrate by virtue of his special statutory summary Jjurisdiction
the trial has started, I am, therefore, of the view that on the particular
facts here, the trial before the learned Resident Magistrate was never
started in the scnse that it became a part-heard matter which had to be
concluded one way or the other before the particular resident magistrate,
who had started it,

It was further argued for the applicants that even if there was a
discretion in the resident magistrate to allow the information to be with-
drawn, it was a discretion which had to be judiclally exercised after clear
reasons had been advanced for its exercise. Apparently the reason advanced
before the resident magistrate by the crown for not wanting to proceed
on information 6170/75 was that a new information had been filed. Although
no arguments were addressed to us on this &spect of the matter, nor to the
Resident Magistrate, one has only to look at the contents of the information
to see thec hopelessness of the crown's position, The information charged
tevading sec. 4(2) of the Txchange Control /Ct.es......o” When sec. 4(1)
is examined it seems to be aimed at persons selling gold or foreign exchange

. . - P .. " “ o Lt PN AN . e
currcney otiorolos thon te an cuthorised Teorler, wliist soc. G302 ds corely

v . " e




o

- 19 -
making a presumption as to the revocation of the minister's consent in
certain circumstances., How that provision could be tied in with
'conspiring to defraud the Government ...so¢0. by writing up forged
exchanged forms with fictitious names to induce the Bank of Jamaica to
approve, ., s+’ escapes me for the moment; whereas those allegations seem
to be ﬁore consistent with a contravention of sec. &(1) of the Exchange
Control jct, as the new information charges. Counsel for the crown may
not have been bold enough to put forward the submission before the
learned resident’magistrate that the information was defective as dis-
closing no offence but that must have been uppermost in the mind of the
learned resident magistrate, If I am right in my conclusion that the
information disclosed no offence, then even if the trial had commenced, it
appears to be a case in which it was proper for the resident magistrate to
order the information to be "withdrawni, See Davis v, Morton (1913) 2 K.B.
L79s

Be that os it may, since it is established that it was within the
competence of the resident magistrate to exercise a discretion - the
contrary has not been argued - even if there was a wrong exercise of that
discretion that, without more would not be s sufficient ground to move
this court for an order of certiorari.

Tor the reasons I have endeavoured to state, I would accordingly refuse

the order prayeds.

Robotham, J:

On 12th May, 1975, Trevor Alexander, Basil Black, George Chai, Trevor
Chen, :rthur Van De Groot, Richard James, [Edmund Thomas and Tyrone Yapp
were charged on information No, 6170/75 in the Half-i/ay-Tree Resident
Magistrates! Court for:

1 svading sec. 4(2) of the Exchange Control Act, in
that they conspired together with other persons
unknown to defraud the Government of Jamaica of
foreign currency amounting to {500,000 U.S5. by
writing up foreign exchconge forms with fictitious
names to induce the Bank of Jamaica to approve the
aforesaid $500,000 U.S. to import goods, contrary
to Part II (i) of the Fifth Schedule, "

Part II (%) of the same fifth schedule makes the offence punishable:

(a) on summary conviction to impriscnment for not more than three
months or to a fine or both;

(b) on conviction on indictment to imprisonment for not more than
or.s wecyr or hoe o Jine or bothg :

C gem -
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and in ceither case where thc offence is concerned with currency the Court
may, iT it thinks fit so to do, order the currency to be forfeited.

211 eight defendants appeared before the Resident Magistrate at Half-
wWay-Tree on various dates and finally on the 15th May, 1975, when as stated
in the affidavit of Basil Black, sworn to on 9th October, 1975, at para. 8

they:

" were pleaded on the said information mnd each pleaded

'not puilty' before Her Honour, Mrs. Eloise Dixon-

Sinclair, Resident Magistratce for the parish of Saint

Andrew,
It is to be noted that this plea is not endorsed on information 6170/75.
ihat does appcar on the information, however, is that on the sezme day,
Arthur Van De Groot and Tyrone Yapp pleaded puilty and were each fined
$5,000, in default of payment, thrce months imprisonment at hard labour.
This had the effecct of bringing to a conclusion the prosecution of these
two defendants, insofar as the charge ngainst them on this information wus
concerned, The first defendant, Trevor Alexander, did not appear to answer
the charge either on this day, or any subsequent day. The trial of the
applicants was then fixed for the 6th October, 1975, on which day they again
appeared before Mrs., Sinclair, and on that day, Mr, Henderson Downer, for
the crown, applied for fino order' to be made on information 6170/75, in
respect of these remaining defendants. +hat Mr, Henderson Downer was really
conveying to the Court was that he was not proceeding on information 6170,/75
and that a new information 12618/75 for conspiracy to contravene sec. 8(1)
of the ilxchange Control Act, contrary to Part II of para. 1(i) and 3(b) of
the fifth schedule of the fixchange Control Act was before the Court, on which
he was asking for an order for trial on indictment as provided by 3(b) above.
He was thereby purporting to exercise his power to elect to proceed either
summarily under 3(a) or on indictment under 3(b). The question that arises
is whether he could properly exercise this power, having regard to the
stage the procecdings had reached.

Mr. Munroe and Dr. Barnett contended that he could not put an end to
these proceedings at that stoge becausc two of the defendants had already
pleaded guilty and the others, with the exception of Alexander, who never
appeared, had already been pleaded on 15th May, 1975.

After hearing submissions, the Resident Magistrate cndorsed "withdrawn"

on 6170/75, It is from the making of this order that relief is sought on
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(1) That the lezrned Resident Magistrate allowed the withdrawal of the

information on which the applicants had been pleaded and/or on

which the trial had commenced and in doing so acted contrary to

low, the rules of natural justice and in excess of and without
jurisdiction.

(2) e learned Resident Magistrate allowed the vithdrawal of the said
information so that the trial of the applicants may proceed on

indictment although once the trial had commenced the crown has no

right to elect to change the trial procedure from one of summary

trial to trial on indictment and in doing so acted contrary to
law, the rules of natural justice and in cxcess of and without
jurisdiction,

Before us, Dr. Barnett contended on behalf of the applicants:

(1) that the crown has not expressly been given the right to elect
which procedure is to be followed;

(2) if one procedure is invoked, then in the absence of statutory
avthority there is no right er power to change the procedure once
the trial has commenced;

(3) +that this is especially so whore such a change affects the nature
and extend of the penalties which the Court can impose;

(%) that in any event an order for such an alteration involves the
excrcise of a judicial function and/or discretion which must be
exercised judicially.

The questions, therefore, which wlll arise for consideration in the light of
Dr. Barnett's contentions are:

(1) Hod the applicants been pleaded on 15th May, 19757

(2) If they had been pleaded, how (if at all) ﬁgig4the fact that
such a plea is not recorded on the information affect the matter?

(3) then Mr, Henderson Downer on 6th October, 1975, sought to put an
end to information 6170/75 insofar as it affected the applicants,
had the trial already commenced on 15th May, 1975, when they
planded 'fmot guilty"?

(4) Did the right 8f election reside with the crown?

(5) If it does, was it properly exercised?

Dealing with (1) - Hod they been pleaded?

In “he shmence of wony endorsement on the information, one hae to

/
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revert to the various affidavits, to the notes taken by the Resident
Magistrate on 1Cth Moy, 1975, and to a large extent on the recollection of
counsel who were cngaged in the matter beforc Mrs. Sinclair.

Basil Black in his offidavit, sworn to on 9th October, 1975, states

in para. 6:

o eesees. On the said day (15th May, 1975) the
accused persons, Trevor Alexander, Rasil BRlack,
George Chai, Trevor Chen, Arthur Van De Groot,
Richard James, Edmund Thomas, Tyrone Yapp were
plended on the said information (6170/75) and
cach pleaded '"mot guilty' before Her Honour,
Mrs, Eloise Sinclair...... it

The other applicants in a joint affidavit have deponed to the zbove facts in
identical terms. The paragraph which follows immediately in each affidavit

reads:

" Subsequently two of the accused persons charged
jointly with me on the said information, namely,
Arthur Van Dc¢ Groot and Tyrone Yapp pleaded
'guilty' and had sentences imposed on them, "
Mr. Munroe, Dr. DBarnett and Mr. Henriques in a joint affidavit dated 11lth
November, 1975, also deponed that the applicants all pleaded ''not guilty® on
the 15th May, excepting Arthur Van De Grootand Tyrone Yapp, who pleaded
guilty (sce para. 8).
Mrs. Sheronette Lewis, the Clerk of the Courts for the parish of 3Zaint
Andrew in an affidavit sworn to on 13th November, 1975 said:
“"That I do not remember that Basil Black, George
Chai, Tyrone Chen and Edumnd Thomas being plcaded
(sic) on the aforesaid day. "
Mr. Henderson Downer at the hearing of this application like Mrs. Lewis had
no clear recollection as to whether they were, or were not pleaded. ‘hat
was of importance to him was it did not appear on the record, and the Court
should be bound by what appears on it.
In the notes taken by Mrs. $inclair, on 6th October, when the sub-
missions were being made, Mr. Munroc is recorded as having said:
it pccused pleaded in May to information - case
must proceed to finality unless nolle
prosequi ordered., "
This was said, one must assume, in the presence and hearing of Mr., Henderson

Downer, and no issue was joincd with Mr. Munroe on that statement either

by him or by the Resident Mapistrate. If there had been nothing to point



clearly to the fact that they were pleaded, and I so find.
The next question is, how does the fact thot the plea was not recorded
on 6170/75, affect the matter? I am prepared to hold that my finding that
the plea was taken is sufficient to dispose of this point and that the
situation in the particular circumstances of this case is the same as if
the plea had been endorsed on the information.
The third question, “had the trial already commnenced? is one which
Presents some difficulty. The only basis on which it can be contended that
the trial had comumenced is if it is being said that a summary trial (as
distinct from a trial on indictment where different considerations arise)
commences once the plea of 'not guilty' has been entered. If a plea of
not guilty on the 15th May, was to be treated as the commencement of the
trial, then on 6th October, the trial would have been part-heard and would
have to be brought to a finality by one means or the other, by the same
Resident Magistrate before whom the plea was made. It is an clementary:
principle that a summons cannot be withdrawn once the trial has comitenced,
Sec. 13 of the Justices of the Peace Jurisdiction Act provides that
where a defendant shall be present at a hearing the substance of the infor-
mation or complaint shall be stated to him and he shall be asked to show
cause why he should not be convicted. If he admits the truth or shows no
cause why he should not be convicted then the Justices shall convict him,
This envisages the taking of a plea of guilty or not guilty. If, however,
he does not admit the truth of such information then:
the said Justice or Justices shall proceed to
hear the prosecution or complaint...... and
also hear the defendant and such witnesses and
he may examine.....and the said Justice or
Justices having heard what each party shall
have to say......shall consider the whole
matter and determine the same and shall
convict,...0or dismiss the information or com-
plaint as the case may be. "

This section sccms to be dealing with two distinct situationgnamely:

(1) the taking of the plea; and

(2) 4if the defendant does not admit the truth, the hearing of the
evidence:

and returnsus to the question, does the trial commences at stage one, or
at stage two? It will be necessary therefore to examine the cases citced.
Reliance was placed by Dr. Barnett on:

Regina v, Phipps -~ exparte Alton
/T96L7 2« .7 D. page 420
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in which Tunnicliffe v, Tedd (1848) 5 C.B. 553 was referred to. No question
of any plea arose in Phipps!' case, The question was, whether or not the
magistrates at the time when they allowed the information to be withdrawn
were acting as examining magistrates, thus entitling the other party to
costs? It was held that the magistrates in allowing the prosecution to with-
draw the process in the case of a summary trial before the trial began, or
in the case of an enguiry, before the enguiry began, were not acting as
examining magistrates, nor was th: withdrawal a part of the enguiry and they
were, therefore not "enquirihg into any offence as examining magistrates,’
In disposing of the argument that they were enguiring into the offence as
examining magistrates, Lord Parker, C.J., said at page 426:
" ,44.. I do not think that on March 7, 1962,

when the case was called on the time ever

came when the magistrate began to enquire into

the matter. To begin with, one would think

that as a matter of common sense some step woull

have to be taken before an enquiry began.seses !
Is it not possible, therefore, to contend that in this summary trial some
step had to be taken before the trial began; and is not that step to ascertain
whether or not on appearing the defendant admits the truth of the information,
in which case he shall be convicted, or does not admit the truth in which
case evidence shall be heard from the prosecution and the defence in
accordance with sece. 13 of the Justices of the Peace Jurisdiction Act (supra)?
In other words, is the plea not merely an introductory step which takes
place before the trial begins, and that the trial can only start after
issue has been joined and evidence has been led?

The cases of: Regina v. Craske /1957/ 2 Q.B.D. 591
Regina v, Ibrahim 42 C.4.R. 1958 38
Regina v. Bennett 1060/ 1 7,L.R. 102

werc all referred to in the decision in Phipps' case. In Craske's case
and Ibrahim's case it was held that a magistrate did not 'begin to try' an
information summarily until he begins to hear evidence., The case of Bennett
falls on the other side of the line where it was held after A defendant had
elected to be tried summarily and had pleaded not guilty whereupon evidence
of arrest was given by a police constable that the magistrate had 'begun to
try" the information., Although these cases cemtered around the election of
a party to be tried summarily under the Magistrates' Courts iAct 1952 in
Fngland, the governing principle as to whether a magistrate has 'begun to try"

s case or whether o trial "h:~ commenced’ to me apreurs to be thoe oooe
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therefore, hold that the trial had not commenced on information 6170/75
merely by the accused having pleaded not guilty on 15th May.

On 6th October, the information 6170/75 was still "alive' insofar
as the applicants were concerned., The proceedings against Van De Groot and
Yapp had been determined when they pleaded guilty and the charge, could, in
my view, properly have been withdrawn against the applicants who remained
to be dealt with on the information. I can see nothing wrong or incon-
sistent with an information charging seven persons, showing that two plcaded
guilty and were fined, and the charge was withdrawn against the other five
before the trial had commenced,

I further hold that the Crown could properly exercise its right of
election to proceed by way of indictment on a new information for
conspiracy under the Exchange Control Act. For the Resident Magistrate
properly to have exercised her discretion in allowing the charge to be
withdrawn, I do not consider that the Crown need have been more specific
in their reasons other than to state they wished to proceed against the
applicants by way of indictment especially if saying more would have
necessitataidisclosing an integral part of the future course of action they
intended to pufsue. I am of the opinion that she properly eXercised her
discretion and that the exercise of that discretion is not now subject to
review by this Court.

I would dismiss the application.

Smith, C.J. :

By a majority, the application is refused. No order as to costs.






