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I N  T H E  SUPREME COURT O F  J U D I C A T U R E  O F  

I N  C O M M O N  L A W  

C L A I M  N O .  C. L. T 0 0 5  O F  2002 

BETWEEN JOHN THOMPSON FIRST CLAIMANT 

AND JANET THOMPSON SECOND CLAIMANT 

AND GOBLIN HILL HOTELS LTD FIRST DEFENDANT 

AND MIES INVESTMENT LTD SECOND DEFENDANT 

AND < ), AND 

MERVIN GOODMAN 

ROSALIE GOODMAN 

THIRD DEFENDANT 

FOURTH DEFENDANT 

Roder ick  Gordon i n s t r u c t e d  b y  Aud rey  M c l e o d  o f  A l t o n  M o r g a n  and  

Company f o r  t h e  c la iman ts  

L l oyd  B a r n e t t  i n s t r u c t e d  b y  W a t s o n  and  W a t s o n  f o r  t h e  f i r s t  

d e f e n d a n t  

M a r i n a  Sakhno i n s t r u c t e d  b y  Cowan, Dunk ley ,  Cowan f o r  t h e  

second, t h i r d  and  f o u r t h  de fendan ts  

November  22 ,  24 ,  2 5 ,  2 8 ,  29 ,  December  5 ,  6 ,  7, 2005,  J u l y  1 7 ,  
1 8 ,  1 9 ,  20 ,  21 ,  25 ,  and November  6 ,  2006  

DIRECTORS' DUTY O F  DISCLOSURE OF  I N T E R E S T ,  BREACH O F  
F I D U C I A R Y  DUTY,  ABUSE O F  POWER A M O U N T I N G  T O  

E Q U I T A B L E  FRAUD,  C O V E N A N T  I N  LEASE,  ART ICLES  O F  
A S S O C I A T I O N ,  C O M P A N I E S  A C T  

SYKES J 
T h e  l oca t i on  

1 .  On t h e  n o r t h  e a s t e r n  shores  of Jamaica l ies  t h e  mos t  i d y l l i c  o f  
places - t h e  pa r i sh  of Por t land.  As one heads eas twa rd  f r o m  t h e  



sleepy p a r i s h  cap i ta l ,  P o r t  Anton io ,  t o w a r d s  t h e  home o f  t h e  famous 
Boston j e r k  p o r k ,  t h e r e  is  a b i t  o f  land, now known as Gob l in  H i l l .  I t  
over looks  t h e  sea and f a c e s  t h e  incoming b r e e z e  o f  t h e  N o r t h  Eas t  
T r a d e  Winds .  These  qua l i t i es  apparen t l y  commended themse lves  t o  
t h e  deve lopers  who dec ided  t o  e s t a b l i s h  a vaca t ion  r e s o r t / s e c o n d  
ho l iday  home on t h e  s i t e .  Th is  dec is ion  was made i n  t h e  1960's .  
V i s i t o r s  w e r e  coming t o  t h e  is land i n  t h e i r  h u n d r e d s ,  thousands and 
t e n s  of thousands.  The  government  encouraged h o t e l  b u i l d i n g  and 
inves tmen t  in  t h e  h o s p i t a l i t y  i n d u s t r y .  I t  d i d  t h i s  b y  e n a c t i n g  t h e  
H o t e l  ( I n c e n t i v e )  A c t .  T h e  leg i s la t i on  p r o v i d e d  a t a x  ho l i day  f o r  
i n v e s t o r s .  T h i s  case is  abou t  one o f  t h o s e  h o t e l s .  

2 .  These a r e  t h e  l i t i g a n t s .  M r .  John Thompson and M r s .  J a n e t  
Thompson, t h e  c la imants ,  a r e  husband and w i f e  ( " t h e  Thompsons"). 2 
M r .  M a r v i n  Goodman, t h e  t h i r d  d e f e n d a n t ,  and M r s .  Rosal ie 
Goodman, t h e  f o u r t h  d e f e n d a n t ,  a r e  husband and w i f e  ( " t h e  
Goodmans"). T h e y  a r e  t h e  only s h a r e  h o l d e r s  o f  M i e s  I n v e s t m e n t  
L i m i t e d  ( "Mies" ) ,  t h e  second d e f e n d a n t .  They  a r e  o f f i c e r s  o f  Gob l in  
H i l l  H o t e l s  L i m i t e d  ("GHHL"), t h e  f i r s t  d e f e n d a n t .  M r .  Goodman i s  
cha i rman o f  t h e  b o a r d  o f  d i rec to rs /manag ing  d i r e c t o r  and h i s  w i f e  
i s  a d i r e c t o r / c o m p a n y  s e c r e t a r y .  GHHL has f i v e  d i r e c t o r s .  Gob l in  
H i l l  V i l las o f  San San ("GHVSS") i s  n o t  a p a r t y  t o  t h e  c la im.  I do n o t  
t h e r e f o r e  see any bas is  t o  g r a n t  t h e  r e l i e f  sough t  a t  p a r a g r a p h  4 
(d) below.  

3 .  T h i s  l i t i g a t i o n  a rose  because o f  assessments and specia l  
assessments l ev ied  b y  GHHL on i t s  s h a r e  h o l d e r s / l e a s e  ho lde rs .  
Some of t h e m  dec l i ned  t o  pay t h e  assessments .  O n e  o f  t h o s e  
dec l in ing  t o  pay t h e  increased assessments was t h e  Thompsons. 
GHHL responded b y  f o r f e i t i n g  t h e  lease and shares .  T h e  Thompsons 
say t h a t  t h i s  i s  un lawfu l .  

4 .  T h e  c la imants  have b r o u g h t  s u i t  aga ins t  a l l  t h e  de fendan ts .  
Aga ins t  GHHL t h e y  a r e  seeking:  

a .  a d e c l a r a t i o n  t h a t  t h e  assessments and spec ia l  assessments 
lev ied  b y  GHHL on t h e  c la imants  i n  t h e  y e a r s  1 9 9 4  - 2 0 0 1  
w e r e  un lawfu l  and excessive;  



b .  a  d e c l a r a t i o n  t h a t  GHHL improper l y  f o r f e i t e d  t h e  lease 
w i t h  and shares  i n  GHHL; 

c.  a  d e c l a r a t i o n  t h a t  t h e  occupancy charges  lev ied  b y  GHHL 
aga ins t  t h e  c la imants  i n  r e s p e c t  o f  t h e  occupancy o f  t h e  
c la imants '  v i l l a  a r e  un lawfu l  and n o t  p e r m i t t e d  b y  t h e  
c la imants '  lease o r  t h e  a r t i c l e s  of associat ion;  

d. a  d e c l a r a t i o n  t h a t  t h e  d e b i t i n g  o f  t h e  c la imants '  accounts 
w i t h  book ing  charges o r  commission payab le  t o  Gob l in  Hi l l  
V i l la  o f  San San L t d  w e r e  wrong fu l  

e .  an i n j u n c t i o n  r e s t r a i n i n g  GHHL w h e t h e r  b y  i t s e l f ,  i t s  
s e r v a n t s  o r  i t s  agents  f r o m  f o r f e i t i n g  o r  p u r p o r t i n g  t o  
f o r f e i t  o r  t a k i n g  any s t e p s  t o  e x e r c i s e  t h e  f o r f e i t u r e  o f  
sha res  i n  GHHL; 

f .  an i n j u n c t i o n  r e s t r a i n i n g  GHHL, i t s  s e r v a n t s  o r  agents  f r o m  
t a k i n g  any s t e p s  t o  e x e r c i s e  t h e  p u r p o r t e d  f o r f e i t u r e  o f  
t h e  c la imants '  lease and /o r  t a k i n g  any s t e p s  t o  occupy t h e  
leased p remises  t o  t h e  exc lus ion  o f  t h e  c la imants  pursuant  
t o  any p u r p o r t e d  e x e r c i s e  of a  r i g h t  o f  f o r f e i t u r e  under  
t h e  c la iman ts '  lease w i t h  t h e  Mies ;  

g. damages f o r  b r e a c h  o f  d u t y  owed t o  t h e  c la imants;  
h .  damages f o r  b r e a c h  of lease ag reement  b y  t h e  w r o n g f u l  

f o r f e i t u r e  o f  t h e  said lease; 
i. a  p r o p e r  account  o f  sums expended b y  a l l  t h e  d e f e n d a n t s  o r  

any o f  t h e m  f o r m i n g  t h e  basis  o f  t h e  assessments and 
spec ia l  assessments l ev ied  and wh ich  t h e  d e f e n d a n t s  c la im 
t h e  c la imants  a r e  i n  a r r e a r s  o f  payment;  

j. an o r d e r  t h a t  a  r e c e i v e r  o f  GHHL b e  appo in ted  f o r  such 
p e r i o d  and on such t e r m s  as t h e  c o u r t  t h i n k s  f i t  

and aga ins t  a l l  t h e  d e f e n d a n t s  
k .  a  d e c l a r a t i o n  t h a t  t h e  mor tgages  p u r p o r t e d l y  g r a n t e d  b y  

t h e  GHHL t o  M i e s  over  i t s  f i x e d  asse ts  inc lud ing  t h e  lands 
a r e  vo id ,  o r  a l t e r n a t i v e l y  vo id  aga ins t  t h e  c la imants  and 
o t h e r  lessees of v i l las on t h e  mor tgaged  p r o p e r t y ;  

I .  an  i n j u n c t i o n  r e s t r a i n i n g  t h e  d e f e n d a n t s  and each of  t h e m  
b y  themse lves ,  t h e i r  se rvan ts ,  agen ts  o r  o t h e r w i s e  f r o m  
t a k i n g  s t e p s  t o  e n f o r c e  o r  p r o c u r e  t h e  e n f o r c e m e n t  o f  t h e  
mor tgages  r e g i s t e r e d  i n  favour  of  t h e  M i e s  o r  o t h e r w i s e ,  o r  



f r o m  t r a n s f e r r i n g  o r  d isposing o f  t h e  s a i d  m o r t g a g e  and 
d e b e n t u r e  t o  t h i r d  p a r t i e s  e x c e p t  on  t e r m s  wh ich  p r e s e r v e  
t h e  c la imants '  lease and in  t h e  case o f  t h e  Goodmans f r o m  
using t h e i r  vo t i ng  o r  management power  i n  M i e s  t o  ach ieve 
t h e  sa id  e n f o r c e m e n t  o r  t r a n s f e r  o f  t h e  s a i d  mor tgage  o r  
d e b e n t u r e ;  

m.damages f o r  consp i racy  t o  i n j u r e  t h e  c la iman ts  i n  r e s p e c t  
o f  t h e i r  leased v i l la .  

and aga ins t  t h e  Goodmans: 
n.  damages f o r  b r e a c h  o f  f i d u c i a r y  d u t y ;  
o .  damages f o r  i n t e r f e r e n c e  w i t h  c o n t r a c t u a l  r e l a t i o n s  

b e t w e e n  t h e  c la imants  and GHHL; 
p .  damages f o r  u n j u s t  en r i chmen ts  and an o r d e r  t h a t  t h e  

d e f e n d a n t s  r e f u n d  t h e  c la imants  any sums f o u n d  due  in  a  
p r o p e r  f i nanc ia l  account ing  t o g e t h e r  w i t h  any i n t e r e s t  o r  
p r o f i t  un lawfu l l y  earned b y  t h e  d e f e n d a n t s  on t h e  sa id  
sums; 

q. a g g r a v a t e d  a n d / o r  exemplary  damages; 
r .  i n t e r e s t  a t  1% above t h e  commerc ia l  banks  p r i m e  lend ing  

r a t e  f o r  such p e r i o d  as t h e  c o u r t  t h i n k s .  

H i s t o r y  of  t h e  h o t e l  
(a) I n c e n t i v e  p e r i o d  

5 .  I n  t h i s  s e c t i o n  o f  t h e  j udgment  1 sha l l  g i ve  a  b r o a d  ove rv iew o f  
t h e  m a t t e r  and sha l l  g i ve  m o r e  d e t a i l s  w h e r e  necessary  i n  o r d e r  t o  
reso lve  t h e  issues o f  f a c t  and law. F o r  d i g e s t i b i l i t y  I sha l l  d i v i d e  
t h e  n a r r a t i v e  i n t o  t h e  incen t i ve  and p o s t - i n c e n t i v e  pe r iods .  T h e  
incen t i ve  p e r i o d  r e f e r s  t o  t h a t  p e r i o d  o f  t i m e  when GHHL would 
en joy  t a x  f r e e  s t a t u s .  

6. T h e r e  i s  some u n c e r t a i n t y  r e g a r d i n g  t h e  l e n g t h  o f  t h e  i n c e n t i v e  
pe r iod .  M r s .  Goodman i n  sa id  t h a t  t h e  i n c e n t i v e  p e r i o d  was t o  l a s t  
t w e n t y  y e a r s  (1971-91) (see paras. 5 and 2 6  o f  M r s .  Goodman's 
w i tness  s t a t e m e n t ) .  I n  c ross  examinat ion  she  sa id  t h a t  t h e  
i ncen t i ve  p e r i o d  was f i f t e e n  y e a r s  ending in  1986.  A c c o r d i n g  t o  h e r  
t h e  documents  w e r e  or ig ina l ly  p r e p a r e d  w i t h  a  f i f t e e n  year  
i ncen t i ve  p e r i o d  i n  mind.  T h e r e  was ev idence t h a t  t h e  i n c e n t i v e  



p e r i o d  ended i n  1989 .  Regardless o f  t h e  d u r a t i o n  o f  t h e  incent ive  
p e r i o d  it i s  common g round  t h a t  in  t h e  i n c e n t i v e  p e r i o d  t h e  
i n v e s t o r s  would have access t o  t h e  p r o p e r t y  b y  way o f  a  l icence 
agreement  e n t e r e d  i n t o  b e t w e e n  t h e  i n v e s t o r  and GHHL.  

7. The  idea f o r  t h e  deve lopment  was sparked  b y  t h e  r a p i d  expansion 
o f  t o u r i s m  i n  Jamaica  d u r i n g  t h e  l a t e  1950s  and t h e  decade o f  t h e  
1960s.  The  deve lopers  o f  t h e  p r o j e c t  i n  t h e  i n s t a n t  case sought  t o  
t a k e  advantage o f  t h e  H o t e l  ( I n c e n t i v e )  A c t  and came up w i t h  t h e  
proposal  t o  pu rchase  t h e  11 3 a c r e  s i t e  i n  o r d e r  t o  develop a  unique 
t y p e  o f  r e s o r t .  T h e  developers '  b l u e p r i n t  f o r  p r o s p e r i t y  involved 
p rov id ing  a  r u s t i c  ambience w i t h  s u f f i c i e n t  p r i v a c y  a l l i e d  t o  f i r s t  
c lass se rv i ces .  Open spaces, man icured lawns and  t r e e s  p rov id ing  
coverage f r o m  t h e  h e a t  o f  t h e  sun w e r e  t o  b e  a  f e a t u r e  o f  t h e  
p r o p e r t y .  T h e  a t h l e t i c a l l y  inc l ined would have t e n n i s  c o u r t s  and 
swimming pools ava i lab le  t o  them.  

8 .  GHHL was i n c o r p o r a t e d  i n  1969  w i t h  M e s s i e u r s  M a r v i n  Goodman, 
An thony  A l b e r g a  and Douglas Graham as t h e  f i r s t  d i r e c t o r s .  These 
men w e r e  i d e n t i f i e d ,  i n  t h e  ev idence,  as t h e  o r ig ina l  deve lopers .  The 
r e l e v a n t  d i r e c t o r s  f o r  t h e  purposes o f  t h i s  c la im a r e  M r .  and M r s .  
Goodman, Mr.  Douglas Graham, M r .  A. Mood ie  and Mr. Don Phi l l ips.  

9. The c a p i t a l  t o  purchase t h e  p r o p e r t y  came f r o m  t h e  f a t h e r  i n  law 
(who has n o t  been  i d e n t i f i e d  b y  name) o f  M r .  An thony  A lberga.  The 
f a t h e r  i n  law l e n t  money t o  t h e  t h r e e  deve lopers  t h r o u g h  a  

C1 c o r p o r a t e  veh ic le  known as San San I n v e s t m e n t s  L t d  ( " S S I L " ) .  S S I L  
was a  company i n c o r p o r a t e d  i n  t h e  Cayman I s l a n d  and " h e l d  b y  t h e  
f a t h e r  i n  law o f  M r .  An thony  A lbe rga"  (see para .  11 o f  M r s .  
Goodman's w i tness  s t a t e m e n t ) .  

10. GHHL had a  s h a r e  c a p i t a l  o f  $ 5 4 , 0 0 0  r e p r e s e n t i n g  5 4 , 0 0 0  shares  
a t  $1.00 each. T h e r e  w e r e  t h r e e  classes o f  sha res :  c lasses A,  B and 
C. M o r e  w i l l  b e  sa id  a b o u t  t h e  r i g h t s  o f  each class o f  shares .  
A r t i c l e  3  says t h a t  t h e  a u t h o r i s e d  s h a r e  c a p i t a l  o f  GHHL i s  
$ 5 4 , 0 0 0 . 0 0  ( 5 4 , 0 0 0  shares  a t  $1 .00 each) d i v i d e d  i n t o  3 0 ,  6 0 0  
class A o r d i n a r y  shares;  15 ,300  class B o r d i n a r y  shares;  and 8,100 
class C o r d i n a r y  sha res .  T h e  a r t i c l e  also has t h e s e  words  "fs]ave as 



in these A r t i c l e s  (sic) expressly provided the  r i g h t s  of t h e  holders 
of t h e  Class A ordinary,  Class B ord inary and Class C ord inary 
shares shal l  be in  a l l  respects  identical." 

11. A r t i c l e  4  (1) makes i t  p la in t h a t  b locks  o f  s h a r e s  w e r e  t o  b e  
a l l o c a t e d  t o  each o f  t h e  v i l la  u n i t s  i n  phase 1  o f  t h e  deve lopment  of 
t h e  p r o j e c t .  S h a r e s  numbered A1 t o  A 19,976 w e r e  t o  b e  a l l oca ted  
t o  t h e  t w e n t y  e i g h t  u n i t s  wh ich  compr ised f o r t y  f o u r  a p a r t m e n t s .  
T h e  shares  numbered  A19,977 t o  A 3 0 , 6 0 0  w e r e  t o  b e  a l l o c a t e d  t o  
t h e  remain ing  t w e n t y  s i x  bedrooms.  I n  t h i s  phase 9 0 8  class A 
shares  w e r e  a l l o c a t e d  t o  a  t w o  a p a r t m e n t  b e d r o o m  v i l l a  u n i t  and 4 5 4  
t o  one a p a r t m e n t  bedroom v i l la  u n i t .  On comple t ion ,  phase one would 
have seven ty  rooms.  3 

1 2 .  A r t i c l e  4 (1) also p rov ided  t h a t  h o l d e r s  o f  s h a r e s  numbered  A1  
t o  A19, 9 7 6  e n t i t l e d  t h e m  t o  " p a r t i c i p a t e  i n  t h e  ea rn ings  o f  t h e  
Company as f r o m  t h e  d a t e  o f  comple t ion  o f  c o n s t r u c t i o n  o f  t h e  v i l la  
u n i t s  r e l a t i n g  t o  such shares" .  S i m i l a r l y  t h e  h o l d e r s  of sha res  
numbered A19, 777 t o  A30 ,  6 0 0  e n t i t l e d  t h e  h o l d e r s  t o  " p a r t i c i p a t e  
i n  t h e  earn ings  of t h e  Company as f r o m  t h e  d a t e  o f  comp le t i on  o f  
c o n s t r u c t i o n  o f  t h e  v i l la  u n i t s  r e l a t i n g  t o  such shares . "  

13.  A r t i c l e  4  (2 )  wh ich  d e a l t  w i t h  class B s h a r e s  p roceeded  on t h e  
same p r i n c i p l e  as o u t l i n e d  i n  r e s p e c t  o f  c lass A shares ,  namely, t h e  
shares  w e r e  t o  b e  a l l oca ted  t o  v i l las and t h e  s h a r e  h o l d e r s  w e r e  
e n t i t l e d  t o  p a r t i c i p a t e  i n  earn ings o f  t h e  company as f r o m  t h e  d a t e  
t h e  v i l las t o  wh ich  t h e s e  shares  were  t o  a t t a c h  w e r e  comple ted.  - 3 
These class B s h a r e s  r e p r e s e n t  phase t w o  o f  t h e  p r o j e c t  wh ich  
would cons is t  of t h i r t y  rooms.  The number o f  s h a r e s  t o  a t t a c h  t o  
each v i l la  was t o  b e  d e t e r m i n e d  b y  t h e  d i r e c t o r s .  

14. A r t i c l e  4 (3 )  deals  w i t h  shares  numbered C1 t o  C3,564 wh ich  had 
t h i s  f e a t u r e .  T h e  h o l d e r s  o f  t h e s e  shares  w e r e  t o  p a r t i c i p a t e  i n  t h e  
earn ings o f  GHHL as f r o m  t h e  comple t ion  o f  t h e  v i l l a  u n i t s  t o  wh ich  
shares  A1  t o  A19,976 w e r e  t o  a t t a c h ,  t h a t  i s  t o  say, t h e  f i r s t  
t w e n t y  e i g h t  u n i t s  compr is ing  f o r t y  f o u r  a p a r t m e n t s .  T h e  h o l d e r s  o f  
c lass C shares  numbered C3,565 t o  C8,100 w e r e  e n t i t l e d  t o  
p a r t i c i p a t e  i n  t h e  earn ings  of t h e  company on comp le t i on  o f  (a) t h e  



vil las t o  which class A shares numbered A19,977 t o  A30,600,  t h a t  is  
t h e  remaining t w e n t y  s i x  room t o  complete phase one and (b) t h e  
vil las t o  which t h e  class 0 shares were t o  a t t a c h .  The basis of t h e  
class C shares numbered C3,565 t o  C8,100 pa r t i c i pa t i on  i n  t h e  way 
contemplated by t h e  a r t i c l e  would be "81  shares f o r  each apar tment  
bedroom in  such v i l la  uni ts."  There was no ind ica t ion  o f  how t h e  
class C shares numbered C 1  t o  C3,564 would b e  a l located t o  t h e  
un i ts .  

15.  Final ly,  a r t i c l e  5 s t a t e d  t h a t  none o f  t h e  shares could be  
t r a n s f e r r e d  indiv idual ly .  They had t o  b e  t r a n s f e r r e d  w i t h  a l l  t h e  
o t h e r  shares of t h e  same class t h a t  made up t h e  pa r t i cu la r  b lock of 

C' shares. 

16. So f a r  as I have been able t o  t e l l ,  t h e r e  is  no provis ion i n  t h e  
a r t i c l es  o f  associat ion t h a t  p roh ib i t s  t h e  issuing of t h e  shares un t i l  
t h e  vil las were b u i l t .  

17. There  were t h r e e  documents t h a t  were t o  b e  execu ted  by  a l l  
persons who invested in  t h e  p r o j e c t  dur ing t h e  incen t i ve  per iod.  
These documents a r e  descr ibed below. When t h e  documents were 
executed t h e  investors  would acquire two  opt ions and a l icence. The 
options were (a) an opt ion t o  purchase shares and (b)  an opt ion t o  
t a k e  ou t  a lease. The documents a re  headed Agreement f o r  Sale o f  
Opt ions f o r  purchase of Shares and Grant  o f  lease; Go61in Hill San 
San Licence Agreement and Goblin Hill San San Col lect ive 
Agreement respect ive ly .  A l l  t h r e e  documents were pu t  b e f o r e  me as 
agreed documents. The actual  se t  o f  t h r e e  re levan t  t o  t h i s  case 
which would have been executed by t h e  predecessors o f  t h e  
'rhompsons i n  respec t  o f  t h e i r  par t i cu la r  v i l la  was no t  e x h i b i t e d  b u t  
i t  i s  agreed t h a t  a l l  t h e  documents were t h e  same and t h e r e  was no 
a l t e ra t i on  of t h e  contents .  I w i l l  pa r t i cu la r i se  each document as 
necessary. Mrs. Goodman's evidence is t h a t  S S I L  was t h e  in tended 
vendor of t h e  opt ions 

18. The f i r s t  document, Agreement fo r  Sale of Opt ions f o r  purchase 
of Shares and Grant  of lease, s ta tes  t h a t  it is an agreement 
between S S I L  (cal led " t h e  Vendor"), GHHL (ca l led " t h e  h o t e l  



company") and " t h e  pu rchaser " .  T h e r e  is  a  space f o r  i n s e r t i o n  of  t h e  
name o f  t h e  pu rchaser .  Th is  would b e  t h e  pu rchaser  o f  t h e  opt ions .  
T h e  r e c i t a l  t e l l s  us t h a t  S S I L  and GHHL have a g r e e d  w i t h  each 
o t h e r  t h a t  GHHL 

a. owns a p p r o x i m a t e l y  11 3 acres  o f  land a t  San San i n  
P o r t l a n d  and has under taken  t o  b u i l d  t h i r t y  t h r e e  v i l l a  u n i t s  
i n  phase one o f  t h e  development  w i t h  c o n s t r u c t i o n  of t h e  
f i r s t  s i x t e e n  u n i t s  and h o t e l  f a c i l i t i e s  t o  commence on 
December  31, 1 9 7 0  and t h e  remain ing  seven teen  v i l las  t o  
commence b y  December  31, 1972; 

b. u n d e r t a k e s  t o  o p e r a t e  t h e  p r o p e r t y  as a  f i r s t  c lass r e s o r t  
h o t e l  f o r  t r a n s i e n t  guests;  

c .  con temp la tes  f u r t h e r  development  b y  t h e  e r e c t i o n  o f  a  
h o t e l  o r  a p a r t m e n t  scheme o f  n o t  m o r e  t h a n  t h i r t y  
bedrooms ( h e r e a f t e r  known as phase 2  deve lopment ) ;  and 

d. [ a f t e r  n o t i n g  t h e  share  c a p i t a l  and t h e  amount  o f  t h e  
var ious class o f  shares ]  has so ld  t o  S S I L  5 , 9 2 5  class A 
o r d i n a r y  sha res ,  5 ,400  class C o r d i n a r y  s h a r e  and g r a n t e d  
S S I L  an o p t i o n  t o  t a k e  t h e  rema in ing  2 4 , 6 7 5  class A 
o r d i n a r y  sha res  and t o  acqu i re  leases o f  t h e  v i l l a  u n i t s  on 
t e r m s  s e t  o u t  i n  schedule one. G H H L  also g r a n t e d  t o  S S I L  a  
f u r t h e r  o p t i o n  t o  t a k e  up 2 ,700  c lass C o r d i n a r y  sha res  and 
a l l  c lass B o r d i n a r y  shares  and t o  a c q u i r e  leases o f  t h e  
u n i t e s  compr i sed  in  phase 2. 

19. T h e r e  a r e  t w o  schedules t o  t h i s  document .  T h e  f i r s t  schedu le  
one has t h e  s h a r e  and lease opt ions.  The  second schedu le  has t h e  
proposed f o r m  o f  t h e  lease. T h e  p r i n t e d  p o r t i o n  of  t h e  s h a r e  op t ion  
s t a t e s  t h a t  S S I L  has u n t i l  December  31  1972  t o  s u b s c r i b e  f o r  and 
b e  a l l o t t e d  t h e  r e l e v a n t  shares .  The  p r i n t e d  p o r t i o n  of  t h e  lease 
o p t i o n  s t a t e s  t h a t  S S I L ' s  window t o  e x e r c i s e  t h e  o p t i o n  was t h e  
p e r i o d  January  1, 1982  and December 31, 1986.  

20. Clause one o f  t h e  o p e r a t i v e  p a r t  o f  t h e  document  exp ress l y  
s t a t e s  " t h e  Vendor agrees to sell  and the Purchaser agrees to buy 
the Share Option and Lease Option described in schedule I hereof",  



2 1 .  Also In t h e  o p e r a t i v e  p a r t  o f  t h e  document  t h e r e  i s  a clause 
(clause 5) wh ich  s t a t e s  t h a t  [ f j h e  par t ies  h e r e t o  acknowledge t h a t  
t he  terms and condi t ions and representat ions here in  contained form 
t h e  sole c o n t r a c t  be tween them w i t h  respect  t o  t h e  sub j e c  t m a t t e r  
o f  t h e  agreement and the re  are no te rms  condi t ions o r  
representat ions o t h e r  than those s e t  f o r t h  in  t h i s  agreement. 
Clause 6 p rov ides  t h a t  any not ice under this agreement shal l  be  in 
wr i t ing.  The  s h a r e  and lease opt ions  e x p l i c i t l y  s t a t e  t h a t  op t ions  
a r e  e x e r c i s a b l e  b y  t h e  op t ion  h o l d e r  b y  a n o t i c e  i n  w r i t i n g .  S ince 
clause 5 says, i n  e f f e c t ,  t h a t  no t e r m s  cond i t i ons  o r  
r e p r e s e n t a t i o n s  o t h e r  t h a n  t h o s e  s e t  o u t  i n  t h e  ag reement  a r e  va l id  
it fo l lows t h a t  t h e  p a r t i e s  i n tended  t h a t  t h e  f o r m a l i t i e s  should b e  
s t r i c t l y  compl ied w i t h .  Th is  can only mean t h a t  t h e  p a r t i e s  do  n o t  
wish any person t o  r e l y  on any r e p r e s e n t a t i o n  t h a t  was n o t  c a p t u r e d  
b y  t h e  document .  

2 2 . I t  should b e  n o t e d  t h a t  t h i s  f i r s t  document  e v i d e n t l y  
con temp la ted  t h a t  t h e  lease op t ion  m i g h t  b e  e x e r c i s e d  d u r i n g  t h e  
incen t i ve  pe r iod .  I f  e x e r c i s e d  t h e r e  was t h e  r i s k  t h a t  t h e  lessee 
would n o t  make h i s  v i l la  avai lab le t o  GHHL unless t h e r e  was some 
prov is ion  postponing t h e  r i g h t  of exc lus ive possession. 'This r i s k  was 
managed b y  clause 4B o f  t h e  proposed lease wh ich  p r o v i d e s  t h a t  t h e  
lessee and o t h e r  lessees agree t o  p e r m i t  t h e  leased v i l l a  t o  b e  
o p e r a t e d  b y  GHHL as p a r t  o f  t h e  h o t e l  and t h a t  t h e  lessee would 
f o r e g o  h i s  r i g h t s  as a lessee ( t h e  main one be ing  t h e  r i g h t  of 
exc lus ive  possession) du r ing  t h e  incen t i ve  p e r i o d  e x c e p t  f o r  a 
p e r i o d  n o t  exceed ing  i n  aggrega te  i n  any one ca lendar  yea r  f o r t y  
t w o  days i n  t h e  summer season (16*h A p r i l  t o  1 4 ' ~  December)  o r  
t w e n t y  one days in  t h e  w i n t e r  season ( 1 5 ' ~  ~ e c e m b e r  t o  1 5 ' ~  A p r i l )  
o r  any comb ina t ion  o f  b o t h  w i t h  t w o  days i n  t h e  summer season 
count ing  as one day in  t h e  w i n t e r  season (see clause 4 0  ( i ) ,  ( i i ) ) .  

23.  The  second document ,  Goblin Hill San San Licence Agreement, i s  
an agreement  concluded be tween  GHHL and l icensees.  T h e  l i censee 
in  t h i s  document  would necessar i ly  b e  t h e  pu rchaser  of  t h e  share  
and lease op t ions .  Th is  agreement  was f e l t  t o  b e  necessary  t o  
ensure t h a t  GHHL, dur ing  t h e  incen t i ve  p e r i o d ,  would have 
immediate,  undelayed and u n r e s t r i c t e d  access t o  t h e  a l l  t h e  rooms - 



I 

a  f a c t o r  v i t a l  t o  t h e  opera t ion  o f  a ho te l .  The  l i cence was said t o  b e  
f r o m  t h e  d a t e  s p e c i f i e d  t h a t  t h e  p r o p e r t y  was approved under  t h e  
H o t e l  ( I ncen t i ves )  A c t  t o  December 31, 1986 .  

24. Clause 1 o f  t h i s  document says t h a t  i n  cons ide ra t ion  o f  t h e  
premium and per iod ica l  payment h e r e a f t e r  ag reed  t o  b e  pa id  b y  t h e  
l icensee and o t h e r  l icensees under tak ings s e t  o u t  GHHL l icences and 
au tho r i ses  t h e  l icensee,  h i s  inv i tees ,  se r van t s  o r  agen ts  and a l l  
persons au tho r i sed  b y  t h e  l icensee t o  e n t e r  as a gues t  o f  GHHL f o r  
such pe r iods  as shal l  no t  i n  any calendar year  exceed  i n  t h e  1 
aggregate  f o r t y  t w o  days i n  t h e  summer season ( 1 6 ' ~  A p r i l  t o  1 4 ' ~  
December)  o r  t w e n t y  one days in  t h e  w in te r  season ( 1 5 ' ~  December  
t o  1 5 ' ~  ~ ~ r i l )  o r  any combinat ion o f  b o t h  on t h e  bas is  t h a t  t w o  days 

I 
i n  summer season a r e  t h e  equivalent o f  one day i n  t h e  w in te r  season. 31 

1 
Th i s  clause i s  i den t i ca l  t o  t h e  sub-clause i n  clause 48  o f  t h e  
proposed lease r e f e r r e d  t o  above. 

25. Clause 3 s t a t e s  t h e  ob l iga t ions  of  t h e  l icensee.  H e  i s  t o  pay t h e  
premium w i t h i n  seven days o f  t h e  de l i ve r y  o f  t h e  l icence and was 
en jo ined t o  behave as a model l icensee and n o t  t o  engage i n  any 
d i s repu tab le  conduct  whi le on t h e  p r o p e r t y .  Clause 4 s t a t e s  t h e  
ob l iga t ions  of  GHHL. I t  was ob l iged t o  (a) p rov i de  f u l l y  and 
adequate ly  f u r n i s h e d  rooms as well as t o  equip t h e  v i l l a  u n i t  t o  t h e  
s t anda rd  of a f i r s t  c lass h o t e l  f o r  t r a n s i e n t  guests;  (b )  ope ra te  t h e  
p r o p e r t y  as a f i r s t - c l a s s  r e s o r t  h o t e l  p rov id ing  meal and a l l  o t h e r  
fac i l i t i es ;  (c)  al low t h e  l icensee a 20% d iscoun t  o f f  app l icab le  room 
r a t e s  i n  r e s p e c t  o f  any pe r i od  o f  occupat ion  o f  any v i l la  u n i t  beyond '3 
t h e  maximum per iods  i n  clause 1. 

26. The t h i r d  document,  Goblin Hill Sun Sun Collective Agreement, 
desc r ibes  i t s e l f  as a deed.  A l l  t h e  p a r t i e s  ag reed  t h a t  t h e y  would 
do noth ing t o  t e r m i n a t e ,  a l t e r  o r  va ry  o r  amend t h e  l i cence unless 
t h e r e  i s  a b r e a c h  and 90% o f  t h e  members o f  GHHL b y  r eso lu t i on  a t  
an e x t r a o r d i n a r y  general  meet ing  convened f o r  t h a t  purpose v o t e  i n  
favor-lr of such ac t ion .  

27. None o f  t h e s e  documents includes a power t o  r a i se  assessments 
du r ing  t h e  incen t i ve  pe r iod  on t h e  purchasers  o f  t h e  op t ions  o r  on 



any purchaser  who e x e r c i s e d  any o f  t h e  op t ions .  Clause 5 o f  t h e  
proposed lease r e f e r s  t o  a power t o  r a i s e  assessments  o n  t h e  lease 
ho lde r  b u t  t h i s  power  could only b e  e x e r c i s e d  a t  t h e  end o f  t h e  
i ncen t i ve  p e r i o d .  

28. As  I unders tand  t h e  evidence, anyone who pu rchased  t h e  op t ions  
du r ing  t h e  incen t i ve  p e r i o d  was ob l iged t o  a g r e e  t h e  t h r e e  
documents t o  wh ich  r e f e r e n c e  has been  made.  M r s .  Goodman 
con f i rmed  t h i s  b y  saying in  c ross  examinat ion  t h a t  a l l  o r i g ina l  
pu rchasers  o f  t h e  op t ions  signed a l l  t h r e e  documents .  I n  f a c t  she 
s t a t e d  t h a t  t h e r e  were  t w e n t y  e i g h t  o r ig ina l  s h a r e  h o l d e r s  who 
e x e c u t e d  t h e  l i cence agreement  and t h e  c o l l e c t i v e  l i cence 

C; agreement .  

29. I n  t h e  f i r s t  phase t h i r t y  t h r e e  u n i t s  w e r e  b u i l t  (see para .  12 o f  
M r s .  Goodman's w i tness  s ta temen t ) .  These u n i t s  would b e  t h e  ones 
t o  wh ich  t h e  class A shares  would b e  a t t a c h e d .  By 1 9 7 2  n o t  a l l  t h e  
class A shares  w e r e  a t t a c h e d  t o  v i l las.  The  s h a r e  o p t i o n s  r e l a t i n g  t o  
t w e n t y  e i g h t  v i l las  w e r e  sold and t h e  shares  issued.  A number  o f  
c lass C shares  w e r e  issued. I t  is  convenient  t o  s t a t e  a t  t h i s  p o i n t  
what  happened t o  t h e  shares  even t h o u g h  I am sp i l l i ng  o v e r  i n t o  t h e  
pos t - i ncen t i ve  pe r iod .  

30. Dur ing  t h e  t r i a l  sha re  r e g i s t e r s  w e r e  p roduced  and f r o m  t h o s e  
r e c o r d s  we now know d e f i n i t i v e l y  t h a t  c lass A s h a r e s  numbered  A 1  
t o  A19,976 c lass A shares  were  issued i n  1972.  T h i s  l e f t  10,624. 
The  share  r e g i s t e r s  revea led  t h a t  as of  May  3 0 ,  1 9 9 4  t h e  remain ing  
10,624 class A shares  w e r e  a l l o t t e d  i n  t h i s  way: 3 ,542  t o  M r s .  
Goodman, 3 ,541  t o  M r .  Graham and Me lan ie  Graham and 3 , 5 4 1  t o  a 
company known as Trans  A t l a n t i c  Hold ings.  T h i s  i s  a company 
c o n t r o l l e d  b y  M r .  An thony  A lberga,  one o f  t h e  o r i g i n a l  deve lopers .  
The  class B sha res  w e r e  a l l o t t e d  as fo l l ows :  5 ,100 t o  M r s .  Goodman; 
5,100 t o  M r .  Douglas Graham and Melan ie  Graham and 5,100 t o  T rans  
A t l a n t i c  Hold ings.  N i n e  hundred  class C shares  w e r e  a l l o t t e d  t o  
M r s .  Goodman, Mr.  Graham and Melan ie  Graham and  T rans  A t l a n t i c  
Hold ings.  F rom t h i s  ev idence,  a l l  t h e  54 ,000  s h a r e s  would have been 
issued b e f o r e  t h e  Thompsons bought  t h e  shares  and w e r e  ass igned 
t h e  lease. 



31.  F r o m  t h e  t e s t i m o n y  of  M r s .  Goodman and t h e  s h a r e  r e g i s t e r  
5 , 3 9 1  class C s h a r e s  w e r e  issued t o  S S I L .  T h e r e  i s  no ev idence o f  
wha t  has happened t o  t h e s e  s h a r e  issued t o  S S I L .  M r s .  Goodman 
sa id  t h a t  t h e  company was d isso lved i n  1 9 9 4  a f t e r  t h e  p rev ious l y  
unissued c lass A,  B and C sha res  w e r e  issued.  T h e r e  i s  no ev idence 
i n d i c a t i n g  t h e  f a t e  o f  t h e  5,391 c lass C sha res  i n  G H H L  t h a t  w e r e  
issued t o  S S I L .  N e i t h e r  do we know wha t  has happened t o  t h e  5 , 9 2 5  
class A s h a r e s  issued t o  S S I L .  

32 .  Th ings  d i d  n o t  go acco rd ing  t o  plan. A c c o r d i n g  t o  M r s .  Goodman 
it was e x p e c t e d  t h a t  t h e  whole deve lopment  would have been  
comp le ted  i n  1984 .  Phase t w o  of  t h e  deve lopment  has n o t  been  b u i l t  
and it i s  u n c e r t a i n  w h e t h e r  it w i l l  e v e r  m a t e r i a l i s e .  M r s .  Goodman 
s t a t e d  t h a t  t h e  s h a r e  op t i ons  would have e x p i r e d  b y  1 9 8 4  b u t  
because o f  t h e  de lay  i n  comp le t i on  t h e  op t i ons  w e r e  r e n e w e d  (no 
ev idence as t o  w h e t h e r  it was annual ly o r  s imp ly  one renewa l  w i t h  an 
e x p i r y  d a t e  i n  1994)  u n t i l  1994.  T h e  i n a b i l i t y  t o  c o m p l e t e  t h e  
planned deve lopment  has been  a t t r i b u t e d  t o  w h a t  M r s .  Goodman 
ca l led  t h e  d i f f i c u l t  p o l i t i c a l ,  soc ia l  and economic e n v i r o n m e n t  t h a t  
p reva i l ed  i n  t h e  1970s  and 1980s.  

33.  I t  i s  f a i r  t o  say t h a t  t h e  deve lopment  was p lagued w i t h  p rob lems  
o f  one s o r t  o r  a n o t h e r .  T h e  e x p e c t e d  levels  o f  occupancy neve r  
m a t e r i a l i s e d .  S e r i o u s  e f f o r t s  w e r e  made t o  make t h e  p r o j e c t  v iab le  
b u t  t o  no ava i l .  Be tween  1979  - 1989,  t h e r e  w e r e  f o u r  lessees of  
t h e  e n t i r e  p r o p e r t y  who had a go a t  making t h e  p r o p e r t y  v iab le  b u t  17 

d 

t h i n g s  d i d  n o t  improve  s i g n i f i c a n t l y .  By 1 9 8 4  t h i n g s  g o t  t o  t h e  p o i n t  
where  GHHL r e c o n s i d e r e d  t h e  o p e r a t i o n  o f  t h e  p r o p e r t y .  T h e y  
cons ide red  end ing  t h e  i ncen t i ve  p e r i o d  p r e m a t u r e l y  b y  as much as 
seven yea rs .  O n  May  21, 1984,  t h e  company c o n s i d e r e d  and passed a 
r e s o l u t i o n  wh ich  o u t l i n e d  t h e  f o l l o w i n g  t h r e e  o p t i o n s  f o r  dea l ing  
w i t h  t h e  p r o p e r t y :  (a) sa le of t h e  p r o p e r t y ;  (b )  f i n d i n g  a n o t h e r  
lessee a f t e r  t h e  f i r s t  t w o  lessees had  g i ven  up t h e  p r o p e r t y  and (c) 
o p e r a t i n g  t h e  p r o p e r t y  as an a p a r t m e n t  complex  w i t h o u t  r e s t a u r a n t  
o r  b a r ,  w i t h o u t  r e s t r i c t i o n  on use, b u t  w i t h  a main tenance f e e  
payable.  T h e r e  i s  ev idence t o  suggest  t h a t  a  b u y e r  was f o u n d  a round  
1 9 8 8 / 8 9  b u t  t h e  sa le  was n o t  consummated.  



34.  M r s .  Goodman said t h a t  as conceived GHHL would r a i se  money 
f r o m  share  ho lde rs  dur ing  t h e  incent ive  pe r i od  i n  o r d e r  t o  o f f  se t  
losses. The expec ta t i on  o f  t h e  developers was t h a t  t h e  "annual ou t -  
goings and a l l  expenses in  r e l a t i on  t o  t h e  management, opera t ion  and 
maintenance o f  t h e  v i l la  un i t s  as a ho te l  and t h e  ope ra t i ng  cos ts  o f  
t h e  company would b e  met  b y  means o f  income de r i ved  f r o m  t h e  
operat ion  o f  t h e  said h o t e l  dur ing t h e  incen t i ve  pe r i od  and, t o  t h e  
e x t e n t  t h a t  such income should no t  b e  s u f f i c i e n t ,  b y  t h e  share  
ho lde rs  of  t h e  1" defendant  company" (see para.  27 of w i tness 
s ta temen t  of  M r s .  Goodman). The  documents p u t  b e f o r e  me do no t  
i nd ica te  how t h i s  could o r  would be  done. M r s .  Goodman f o r m e d  t h e  

C? view t h a t  t h e r e  was power t o  ra i se  assessments du r i ng  t h e  incen t i ve  
per iod  and t h e  source o f  t h a t  power was t h e  proposed lease in  t h e  
second schedule of t h e  document headed Agreement f o r  Sale o f  
Options fo r  Purchase o f  Share and Grant  o f  Lease. As s t a t e d  
ea r l i e r  even i f  t h e  lease opt ion were exerc ised  du r i ng  t h e  incen t i ve  
per iod,  t h e  lease in  clause 4 spec i f ica l ly  dea l t  w i t h  t h e  re la t ionsh ip  
between t h e  p a r t i e s  as f a r  as t h e  lease was concerned dur ing  t h e  
incent ive  per iod  and t h e r e  is  no provis ion i n  t h a t  clause t o  levy 
assessments against  lease ho lders  dur ing t h e  incen t i ve  per iod .  The 
power t o  levy assessments i s  t o  be found  in  clause 5 and t h a t  clause 
applies only t o  t h e  post  incent ive  per iod.  

35. A r t i c l e  91 o f  t h e  a r t i c l e s  o f  associat ion i s  only t o o  p la in  t h a t  
assessments o r  special  assessments could only b e  lev ied on t h e  

C i  share ho lde rs  a f t e r  the twent ie th anniversary o f  t he  date  specifl 'ed 
for  the commencement of Goblin Hill Sun Son as an approved ho te l  
enterpr ise under the  Ho te l  (Incentives) Act ,  1968. Th is  a r t i c l e  does 
no t  use t h e  express ion incentive period. I t  measures t i m e  b y  
r e f e r e n c e  t o  t h e  t w e n t i e t h  anniversary of t h e  d a t e  t h a t  t h e  
p r o p e r t y  became an approved ho te l  under  t h e  A c t  of 1 9 6 8 .  T h a t  
t i m e  per iod  i s  no t  necessar i ly  t h e  same as t h e  incen t i ve  per iod .  
Thus dur ing t h e  incent ive  per iod  unless t h e  sha re  ho lde rs  agreed  t o  
prov ide money o t h e r  t h a n  by  way of paying f u l l y  f o r  t h e  shares and 
paying t h e  premium under  t h e  l icence agreement  i t  i s  no t  
immediate ly  obvious t h a t  GHHL would have any power t o  compel 
t hem t o  pay any f u r t h e r  sums of money. I t  i s  t h e r e f o r e  no t  



surp r i s ing  t h a t  only t w o  share  ho lde rs  paid t h e  assessments M r s .  
Goodman sa id  were  lev ied dur ing  t h e  incen t i ve  pe r i od .  

36.  I summarise t h e  e f f e c t  o f  t h e  documents e x e c u t e d  b y  t hose  who 
purchased t h e  sha re  and lease opt ions .  The re l a t i onsh ip  be tween  
t h e m  and GHHL i n  r espec t  o f  t h e  v i l las was r e g u l a t e d  b y  t h e  l icence 
agreements.  The  purchasers  o f  t h e  op t ions  were  g r a n t e d  l icences t o  
come t o  t h e  p r o p e r t y  a t  ve ry  spec i f i c  t imes  o f  t h e  yea r  and when 
t h e y  came on t h e  p r o p e r t y  t h e y  had access t o  t h e  f a c i l i t i e s .  The 
purchasers  were  n o t  t h e  tenan ts  o f  GHHL and cou ld  n o t  become 
t enan t s  unless and u n t i l  t h e y  exe rc i sed  t h e  lease op t ion .  Even if t h e  
lease op t ion  was exe rc i sed  du r ing  t h e  incen t i ve  p e r i o d  clause 4 B  o f  
t h e  in tended  lease would have postponed t h e  b e n e f i t s  o f  t h e  lease 
u n t i l  t h e  end o f  t h e  incen t i ve  pe r iod ,  t h a t  i s  t o  say, t h e  person 

,J 
would b e  t r e a t e d  l i k e  l icensee. I t  f o l l ows  f r o m  t h i s  t h a t  t h e  pe rson  
would no t  b e  s u b j e c t  t o  t h e  power o f  assessment exe rc i sab le  by  t h e  
land lord  u n t i l  t h e  end of t h e  incen t i ve  pe r iod .  To  my mind, t h e  
consequence o f  t h i s  t y p e  o f  a r rangement  was t h a t  GHHL would 
s u f f e r  ser ious  cash f low problems i f  t h e  i n t ended  i n f l o w  o f  revenue 
d i d  n o t  ma te r ia l i se .  Add i t i ona l l y  unless and u n t i l  t h e  s h a r e  op t i on  
was exe rc i sed  t h e  purchaser  o f  t h e  opt ions  was n o t  a  member o f  
GHHL and so was n o t  s u b j e c t  t o  and bound b y  t h e  a r t i c l e s  o f  
associat ion.  Spec i f i ca l l y ,  a r t i c l e  91 empower ing t h e  company t o  
ra i se  assessment on share  ho lde rs  could n o t  b e  r e l i e d  on as a  source 
of funds f o r  GHHL u n t i l  t h e  t w e n t i e t h  ann ive rsa ry  o f  t h e  d a t e  as an 
approved ho te l .  The  main source o f  revenue f o r  t h e  GHHL would b e  
t h e  premiums pa id  b y  t h e  inves to rs  and income g e n e r a t e d  f r o m  t h e  13 
ho te l  operat ions.  

(b) Post  - incentive period 
37. The incen t i ve  pe r iod ,  as noted,  was b r o u g h t  t o  an end i n  1989. 

The  evidence does n o t  make whe the r  t h i s  was a  un i l a t e ra l  a c t  by  
GHHL o r  i t  involved some input  f r o m  a government  agency. I t  w i l l  b e  
reca l led  t h a t  under  t h e  l icence agreement  GHHL was ob l iged t o  
ope ra te  t h e  p r o p e r t y  as a  f i r s t  c lass r e s o r t  h o t e l  p rov id ing  
accommoda-tion and meals f o r  t r ans i en t  guests .  T h e r e  i s  ev idence 
t h a t  demons t ra tes  t h a t  t h e  p r o p e r t y  had a  h i gh  land t o  bu i l d ing  
r a t i o  w i t h  l a rge  numbers  o f  t r e e s ,  huge g reen  areas,  a  tenn is  c o u r t  



and swimming pool. These f e a t u r e s  have t h e  p o t e n t i a l  t o  genera te  
h igh maintenance costs .  I t  i s  a  no to r ious  f a c t  t h a t  Por t l and  a t  t h e  
t i m e  had a  h i gh  r a i n f a l l  average which t r a n s l a t e d  i n t o  more  t han  
o rd ina ry  a t t e n t i o n  t o  t h e  g reen  areas t o  keep t h e m  wel l  groomed. 

38. The  quest ion  o f  how t h e  p r o p e r t y  should b e  o p e r a t e d  cont inued 
t o  exe rc i se  t h e  minds o f  t h e  boa rd  and members  o f  t h e  company. 
The  minutes  o f  t h e  annual general  meet ing  he ld  on August  24, 1989, 
t h e  boa rd  mee t ing  he ld  on September  26, 1989 and an e x t r a o r d i n a r y  
general  mee t ing  he ld  on December 18, 1989 a l l  show discussions 
r e l a t i n g  t o  t h e  cos t  o f  opera t ion ;  whe the r  t h e  p r o p e r t y  should b e  
conver ted  t o  a  s t r a t a  opera t ion  o r  whe the r  i t  shou ld  b e  sold.  The 
cos t  of conver t i ng  t o  a  s t r a t a  opera t ion  was e x p l o r e d  a t  a l l  t h e s e  
meet ing  b u t  abandoned because it was f e l t  t h a t  c o s t  o f  making t h e  
conversion was p roh ib i t i ve .  The  management o f  t h e  company 
ex tended  an i n v i t a t i o n  a t  t h e  December 18 mee t i ng  t o  sha re  ho lde r s  
t o  s i t  on a  maintenance commi t t ee  and only one sha re  ho lde r  
vo lunteered t o  do so. 

39. By 1992, having been in  opera t ion  f o r  t w e n t y  yea rs  t h e  p r o p e r t y  
was in need of r e p a i r  and re fu rb i sh i ng .  Two loans w e r e  t aken  f r o m  
t h e  t h e n  Mu tua l  S e c u r i t y  Bank ("MSB")  i n  1992 t o t a l l i n g  
US$296,000 a t  11%. I n  o r d e r  t o  ra i se  t h i s  money a  p r i o r  loan f r o m  
Jamaica Development Bank ("JDB")  had t o  b e  repa id .  T h e  J D B  loan 
was l en t  t o  GHHL who l en t  it t o  person who i n  t u r n  used i t  t o  
purchase t h e  opt ions .  The  J B D  loan was t aken  o u t  i n  1972. T h a t  loan 

c 1  was repa id .  T h e  MSB loan was used t o  c a r r y  o u t  r e p a i r s  and 
r e f u r b i s h i n g  wh ich  we re  completed in  1993. T h e  M S B  loans were  
taken  over  by  Na t iona l  Commercial Bank ("NCB") when it acqu i red  
MSB.  I n  1994 GHHL also opera ted  an o v e r d r a f t  w i t h  M S B  which was 
also taken  over  b y  NCB. 

40.  Two o t h e r  loans were  taken  o u t  i n  1997 and 1998 f r o m  NCB. I 
shal l  ca l l  t h e s e  loans t h e  r e fu rb i shmen t  and r e p a i r  loans t o  
d is t ingu ish  f r o m  t h e  o v e r d r a f t  which GHHL had  w i t h  NCB. T h e  loans 
were  in  t h e  sums of US$125,000 and J A $ 3 . 5 m  r espec t i ve l y .  They 
were  t o  e f f e c t  r e p a i r s  t o  t h e  p r o p e r t y  p r e c i p i t a t e d  b y  heavy ra ins  
in  July 1997 which r esu l t ed  in  land sl ippage on t h e  p r o p e r t y  i n  t h e  



v ic in i t y  o f  t h e  tenn is  cour ts .  The re  was also a  prob lem w i t h  t h e  
sewage system. The  land s l ide necess i ta ted  t h e  cons t ruc t i on  o f  a  
wall. Pa r t  o f  t h e s e  loans was used t o  pay o f f  t h e  o v e r d r a f t  t h a t  had 
e x i s t e d  up to  t h e  loan disbursement.  I t  is t h e s e  loans t h a t  were 
eventual ly  taken  over by t h e  Financial S e c t o r  A d j u s t m e n t  Company 
( "F INSAC") .  F I N S A C  was company f o r m e d  b y  t h e  Government o f  
Jamaica t o  t a k e  over t h e  bad d e b t  f r o m  local commercia l  banks t h a t  
found themselves in  ser ious f inanc ia l  d i f f i c u l t i e s  i n  t h e  l a t e  1980s 
and 1990s. When I come t o  deal w i t h  t h e  loan f r o m  M ies  I shall  deal 
w i t h  t h e  F I N S A C  d e b t  in  more de ta i l .  

41. GHHL also exper ience d i f f i c u l t i e s  i n  co l lec t ing  assessments and 
special assessments lev ied i n  on t h e  lease ho lders .  Many o f  t h e m  d i d  
n o t  pay and i n  o r d e r  t o  c a r r y  out  i t s  ob l igat ions under  t h e  lease 12 
agreement in  t h e  post  incent ive  pe r i od  GHHL opera ted  t h e  
o v e r d r a f t  f a c i l i t y ,  r e f e r r e d  t o  above, f i r s t  w i t h  MSC t h e n  w i t h  
NCB. This s tage was now s e t  f o r  f u r t h e r  d e t e r i o r a t i o n  i n  GHHL's 
f o r t unes .  I n  add i t i on  t o  non-payment o r  l a t e  payment o f  
assessments and special  assessments t h e r e  were  law su i ts .  

42.  I n  1997,  M r .  Anthony Alberga sued GHHL who had t o  r e t a i n  
counsel and incur o t h e r  costs  connected t o  l i t i ga t i on .  Th is  law su i t  
came t o  an end in  1998.  I t  d id  no t  go t o  t r i a l .  The cos ts  awarded t o  
GHHL a r e  s t i l l  outstanding.  The re  was ano the r  law su i t  f i l e d  b y  
Gordon S t e w a r t  against  a l l  f o u r  de fendan ts  i n  t h i s  case ( s u i t  no. 
C.L. s 1 1 2  of 2001).  These law su i t s  necess i ta ted  expend i t u re  by  
GHHL o f  scarce resources on legal cos ts  t o  d e f e n d  against  t h e  su i t .  13 

43.  The m ino r i t y  share  ho lder  took  t h e i r  complaint  t o  t h e  M i n i s t e r  
of Commerce and Technology who has respons ib i l i t y  f o r  m a t t e r s  
re l a t i ng  t o  t h e  admin is t ra t ion  of t h e  Companies A c t .  H e  appoin ted 
an inspector  under sec t ion  157 and 158b o f  t h e  Companies A c t  1967. 
The enquiry was abandoned a f t e r  submissions we re  made t o  h im by 
c o ~ ~ n s e l  on beha l f  o f  GHHL. 

44. The post  incent ive  per iod  was cha rac te r i sed  by  cons tan t  
in ternec ine s t rugg les  w i t h  some of t h e  share  ho lders / lease holders;  



law su i ts ;  o v e r d r a f t s  and loans t o  r e f u r b i s h  t h e  p r o p e r t y .  T h i s  i s  
.the back  g round  t o  t h e  c u r r e n t  d i s p u t e  t o  wh ich  I now t u r n .  

T h e  c la imants '  pu rchase  o f  shares  and  lease 
45.  Th is  is  how t h e  Thompsons became s h a r e  h o l d e r s  i n  GHHL and a  

lessee o f  t h e  sa id  company. Among t h e  o r ig ina l  sha re  
ho lders / l i censees w e r e  Mess ieurs  R ichard  Jones  and R o b e r t  Randall.  
The  ev idence i s  t h a t  t h e s e  t w o  gent lemen had pu rchased  t h e  share  
and lease op t ions  i n  1972 (see para.  55 o f  M r s .  Goodman's w i tness  
s ta temen t ) .  S h e  t e s t i f i e d  t h a t  t h e  s h a r e  o p t i o n  was e x e r c i s e d  
b e f o r e  December  31, 1972 (see para.  55 o f  M r s .  Goodman's w ~ t n e s s  
s ta temen t ) .  They  h e l d  9 0 8  class A shares  numbered  A 12713 and A 

C' 1 3 6 2 0  i n  GHHL wh ich  t h e y  t r a n s f e r r e d  t o  t h e  'rhompsons i n  1 9 9 4  b y  
i n s t r u m e n t  of  t r a n s f e r  d a t e d  July 1, 1 9 9 4  f o r  J A $ 2 . 7 m .  The 
t r a n s f e r  s t a t e d  t h a t  t h e  Thompsons w e r e  t o  h o l d  t h e  same 
abso lu te l y  b u t  s u b j e c t  t o  t h e  same cond i t i ons  on wh ich  t h e  
t r a n s f e r o r s  h e l d  t h e m .  The  s h a r e  c e r t i f i c a t e  g iven t o  t h e  
Thompsons i s  d a t e d  F e b r u a r y  14, 1996 .  T h e r e  i s  no ev idence showing 
when t h e  Thompsons w e r e  e n t e r e d  on t h e  r e g i s t e r  o f  GHHL as 
members.  The  s h a r e  c e r t i f i c a t e  was g iven t o  t h e  Thompson a f t e r  
t h e y  w r o t e  a  l e t t e r  d a t e d  F e b r u a r y  15, 1996,  t o  Mr.  Goodman, i n  h i s  
capac i ty  as cha i rman of GHHL complaining t h a t  t h e y  had  n o t  been  
issued t h e  share  c e r t i f i c a t e  a l though  t h e  s h a r e s  w e r e  pa id  f o r  ove r  
e igh teen  mon ths  b e f o r e .  

46.  The  lease o p t i o n  she said was e x e r c i s e d  y  M e s s r s .  Jones and 

C,) Randall on J u l y  1, 1994 (see para.  56 o f  M r s .  Goodman's w i tness  
s t a t e m e n t ) . T h e r e  i s  a  lease be tween  GHHL and M e s s r s .  Jones  and 
Randall wh ich  was assigned t o  t h e  Thompsons b y  deed  o f  ass ignment  
d a t e d  J u l y  1, 1994.  T h e  lease i t s e l f  has August  2 ,  1 9 9 4  as t h e  d a t e  
of  execu t ion  b e t w e e n  GHHL and M e s s r s .  Jones  and Randal l .  

47. M r s .  Goodman sa id  i n  c ross  examina t ion  t h a t  f r o m  e i t h e r  
December 31, 1986  o r  January  1, 1987 ,  t h e  s h a r e  h o l d e r s  w e r e  
t r e a t e d  as i f  t h e y  w e r e  lease ho lde rs .  S h e  a lso  sa id  t h a t  w i t h  
r e g a r d  t o  M e s s r s .  Jones and Randall t h e  l i cence ag reement  e x p i r e d  
in  December 1986  and was rep laced b y  a  lease on J a n u a r y  1, 1 9 8 7  
(see para.  6 0  of  M r s .  Goodman's w i tness  s t a t e m e n t ) .  I n  any e v e n t  a t  



t h e  t r i a l  a l l  p roceeded  on t h e  basis t h a t  t h e  Thompsons were  lease 
ho lde rs .  The  evidence f r o m  M r s .  Goodman is  t h a t  Mess rs .  Jones and 
Randall owed no money o r  i f  t h e y  d i d  it was a v e r y  min iscu le  amount 
t h a t  was n o t  passed on t o  t h e  Thompsons. T h e r e  i s  however  a l e t t e r  
da ted  O c t o b e r  24 ,  1994,  signed b y  M r .  R i cha rd  Jones addressed  t o  
GHHL i n  wh ich  he encloses a cheque f o r  J ~ $ 2 9 8 , 4 9 5 . 0 7 .  T h e  l e t t e r  
ind ica tes  t h a t  t h i s  cheque was t o  cover  a l l  ou t s t and ing  amounts due 
f r o m  Messrs .  Jones and Randall. The  second paragraph  o f  t h e  l e t t e r  
asked t h a t  t h e  sha re  c e r t i f i c a t e  b e  t r a n s f e r r e d  t o  t h e  Thompsons. 
This may in  p a r t  account  f o r  t h e  de lay  i n  issuing t h e  share  
c e r t i f i c a t e  t o  t h e  Thompsons. As f a r  as t h e  Thompsons were  
concerned t h e i r  assessment f o r  t h e  t w o  bed room vi l las was 

T h e  l a s t  s t r a w  and  t h e  col lapse of  t h e  p r o v e r b i a l  camel  
48.  The acr imonious s t r a w  was a l e t t e r  d a t e d  F e b r u a r y  26 ,  1996,  

f r o m  GHHL t o  i t s  lease ho lde rs /share  ho lde r s  i n f o r m i n g  t h a t  t h e r e  
would b e  an inc rease  i n  t h e  maintenance and occupancy charges.  The  
February  26  l e t t e r  t o  t h e  share  ho lde r s  i n d i c a t e d  t h a t  t h e  e x i s t i n g  
r a t e s  we re  s e t  ove r  e igh teen  mon ths  b e f o r e  t h e  l e t t e r  and s ince 
t h a t  t i m e  t h e r e  had been a 20% deva lua t ion  o f  t h e  Jamaican 
cu r rency  wh ich  a f f e c t e d  a l l  cos ts  b u t  spec i f i ca l l y  wages, u t i l i t i e s  
and insurance. The  l e t t e r  s t a t e d  t h a t  t h e  new maintenance f e e  
would be  J ~ $ 1 7 , 7 1 8  pe r  one bedroom u n i t  p lus loan repayment  o f  
J A $ 6 , 9 7 2  which  would g ive  a t o t a l  o f  J A $ 2 4 , 6 9 0 .  I n  r e s p e c t  of t w o  
bedroom u n i t s  t h e  maintenance f e e  would b e  J A $ 3 5 , 4 3 6  plus loan 
repayment o f  JA$13 ,944  y ie ld ing  a t o t a l  o f  J A $ 4 9 , 3 8 0 .  'The 
j u s t i f i c a t i o n  f o r  t h e  loan component was sa id  t o  a r i s e  f r o m  t h e  f a c t  
t h a t  GHHL was c a r r y i n g  a subs tan t ia l  o v e r d r a f t  f r o m  NCB because 
t h e  share  ho lde rs  d i d  n o t  make t h e i r  payments  on t i m e .  I t  i s  t o  b e  
no ted  t h a t  t h e  loan component is  a t t r i b u t e d  t o  t h e  o v e r d r a f t  and 
no t  t h e  1992 loan. I t  would seem t o  me t h a t  t h e  o v e r d r a f t  i n c u r r e d  
since t h e  Thompsons became lessees and s h a r e  ho lde r s  would b e  
recoverab le  f r o m  t h e m  under  t h e  assessments p rov i ded  t h a t  t h e  
o v e r d r a f t  was used f o r  t h e  maintenance and upkeep o f  t h e  v i l las and 
grounds. The  occupancy charges were  inc reased  t o  J A $ 6 0 0  p e r  
n i gh t  f o r  a one bedroom v i l la  and J ~ $ 9 0 0  p e r  n i g h t  f o r  a t w o  
bedroom v i l la .  Th is  was t h e  local r a t e  occupancy charges.  F o r  



overseas v i s i t o r s  t h e  charges w e r e  J A $ 8 5 0  and JA$1,100.  The  
l e t t e r  i n d i c a t e d  t h a t  t o t a l  sums due f r o m  s h a r e  ho lde rs / l ease  
h o l d e r s  was J A $ 3 , 6 0 8 , 6 0 8 . 6 3 .  'The s h a r e  h o l d e r s  w e r e  t o l d  t h a t  t h e  
proposed b u d g e t  was avai lab le.  

49. The  Thompsons' camel could b e a r  no more .  M r s .  Thompson w r o t e  
a d e f i a n t  l e t t e r  d a t e d  A p r i l  10, 1996.  'The l e t t e r  s t a t e d ,  i n  p a r t ,  
" [ w l h ~ l e  I am aware t h a t  devaluat ions o f  t h e  Jamaican d o l l a r  and 
i n f l a t i o n  a r e  r e a l i t i e s  which w i l l  a f f e c t  c o s t s ,  I wi l l  n o t  accep t  
being t o l d  t h a t  I have t o  pay a 2 6 3 %  i n c r e a s e  i n  maintenance 
charges w i t h o u t  t h e  fo l lowing" .  S h e  la id  down h e r  cond i t i ons  and 
concluded w i t h  t h e  ind i spu tab ly  m i l i t a n t  and s t e n t o r i a n  d e c l a r a t i o n  
t h a t  she w i l l  n o t  b e  paying any m o r e  t h a n  J A $ 1 3 , 4 8 5  p e r  m o n t h  
maintenance f e e  and J A $ 5 9 5  p e r  n i g h t  occupancy charges .  

5 0 .  M r .  Goodman r e p l i e d  b y  l e t t e r  d a t e d  A p r i l  2 2 ,  1996 ,  i n  wh ich  he 
p o i n t e d  o u t  t h a t  when t h e  prev ious charges w e r e  f i x e d  on J u l y  1, 
1993,  t h e  exchange be tween  t h e  Jamaican and U n i t e d  S t a t e s  o f  
Amer i ca  do l l a r  was J A $ 2 4 : U S $ l  and t h a t  had moved t o  
J A $ 4 0 : U S $ l .  H e  added  t h a t  t h e r e  was i n f l a t i o n  o f  30.1% i n  1993,  
26 .9% in  1 9 9 4  a n d  25 .5% in  1995.  T h i s  d i d  n o t  p a c i f y  t h e  
Thompsons. They cont inued t o  pay t h e  main tenance f e e  o f  
JA$13 ,495 .  W h e n  c la im and coun te rc la im w e r e  f i l e d  t h e  sum 
a l leged ly  owed b y  t h e  Thompsons up t o  December  2 2 ,  2 0 0 1  when t h e  
lease and shares  w e r e  f o r f e i t e d  was J A $ 3 , 6 5 8 , 3 7 5 . 0 5 .  

C) 51 .  T h e r e  is  so much ev idence abou t  t h e  deva luat ions ,  i nc rease  i n  
cos ts  o f  ope ra t i ons  and i n f l a t i o n  t h a t  no reasonab le  pe rson  could 
poss ib ly  con tend  t h a t  t h e  maintenance f e e  shou ld  n o t  b e  increased.  

T h e  lease and a r t i c l e  91 
5 2 .  One of t h e  h o t l y  c o n t e s t e d  issues i n  t h i s  case i s  t h e  m e t h o d  o f  

ca lcu la t ing  t h e  assessments levied. I t  is  a g r e e d  b y  a l l  p a r t i e s  t h a t  
GHHL had t h e  power under  a r t i c l e  91 t o  levy  assessments on share  
ho lde rs  i n  p r o p o r t i o n  t o  t h e i r  sha re  hold ing.  I t  i s  a g r e e d  t h a t  GHHL 
had power under  t h e  lease t o  levy assessments on lease h o l d e r s  i n  
p r o p o r t i o n  t o  t h e i r  s h a r e  holdings. T h e  c la iman ts  say t h a t  a l l  s h a r e  



ho lde rs  should b e a r  t h e  b u r d e n  u n d e r  a r t i c l e  91. T h e  de fendan ts  
d isagree.  

53 .  T h e  c o n t e n t i o u s  clause 5 o f  t h e  lease r e a d s :  
Provided always and i t  is  hereby mutually agreed and declared as 

fo/lows.' 
(a). . , 
(6) A f te r  the end o f  the Incent ive  Period as hereinbefore 
defined the Company shall a t  the beginning of each financial year 
thereaf ter  or as soon thereof  as possible estimate the  to ta l  sum 
o f  money required f o r  the maintenance o f  the Villa Uni ts  as a 
f i r s t  class resor t  hote l  f o r  the accommodation o f  transient 
guests and the cost of carrying on the operation and performing 
the obligations o f  the Company w i th  regard t o  the Villa Units and 
the grounds thereof  for the ensuing year and in part icular bu t  
without prejudice to the generali ty o f  the foregoing words the 
amount o f  a l l  water rates taxes ra tes  insurance premiums and 
other outgoings and the cost of repairs and replacements and the 
necessary expenses o f  upkeep maintenance operation and any 
fees payable under any management contract  entered into by the 
Company and in addition any amount t o  create a reasonable 
reserve f o r  the purposes aforesaid and such amounts as wi l l  meet 
any def ic i t  incurred in any previous year o f  operation and the 
said to ta l  sum o f  money shall be borne by each lessee o f  a villa 
uni t  in proport ion to  his share holding in the Company and the 
proportion o f  the annual cost estimated as aforesaid payable by 
each lessee shall be called "the Assessment ". (My emphasis) 

(c) Subject  to  the provision o f  clause 4 (C) (iii) o f  th is  lease if 
the Company shall a t  any time or  f rom time to  time during any 
year declare t ha t  funds in addit ion to the est imated to ta l  sum 
re fe r red  to in paragraph (b) o f  th is  clause are required f o r  the 
continued operation and maintenance as aforesaid o f  the Villa 
units and the grounds thereof ,  the Company shall estimate the 
additional amounts required and th is  amount to  be called " the 
Special Assessment" shall be paid by each lessee o f  a villa unit  in 
proportion to his share holding in the Company. 



54. Clause 5 (d)  o f  t h e  lease makes p rov i s ion  f o r  f o r f e i t u r e  o f  t h e  
lease i f  t h e  lessee i s  i n  a r r e a r s  o f  any r e n t a l ,  assessment  o r  specia l  
assessment f o r  m o r e  t h a n  s i x t y  days. Clause 5  (e)  s t a t e s  t h a t  
b e f o r e  t h e  company e x e r c i s e s  i t s  r i g h t  o f  r e - e n t r y  it sha l l  g ive  t h e  
lessee f o r t y  f i v e  days  t o  remedy  t h e  b r e a c h .  T h e r e  is  no issue 
j o i n e d  i n  r e s p e c t  o f  t h e s e  clauses e x c e p t  t o  t h e  e x t e n t  t h a t  t h e  
c la imants  say t h e  r i g h t  o f  r e - e n t r y  had n o t  a r i s e n  because t h e  
assessments l ev ied  on t h e m  w e r e  un lawfu l .  

5 5 .  C o n t r a r y  t o  wha t  t h e  opening words  o f  c lause 5 (b )  i nd i ca tes ,  t h e  
i ncen t i ve  p e r i o d  is n o t  d e f i n e d  i n  t h e  lease b u t  t h a t  does n o t  
m a t t e r  s ince i t  i s  ag reed  t h a t  we a r e  i n  t h e  p o s t  i n c e n t i v e  per iod .  

C' 5 6 .  I t  is  conven ient  t o  s e t  o u t  a r t i c l e  91 of  t h e  a r t i c l e s  of 
assoc ia t ion  o f  GHHL. I t  reads :  
(I) A f t e r  the  twent ieth anniversary o f  the  da te  specif ied for 
the commencement o f  Goblin H i l l  Son Son as an approved hotel  
en terpr ise under the Hotel  (Incen fives) Act ,  1968 the 
Directors shall a t  the beginning o f  each financial year or as soon 
thereaf ter  as possible estimate the to ta l  sum o f  money required 
fo r  the maintenance o f  the Company and the cost o f  carrying on 
the operation and performing the obligations o f  the Company wi th  
regard to the villa units or apartments a t  Goblin Hill Sun Sun and 
the grounds used therewith f o r  the ensuing year and in part icular 
but  without prejudice to  the generali ty of the foregoing words 
the amount o f  a l l  water ra tes  taxes ra tes  insurance premiums and 
other outgoings and the cost o f  repairs and replacements and the 
necessary expenses of upkeep maintenance operation and any fees 
payable under any management contract entered into by the 
Company and in addition any amount to create a reasonable 
reserve for  the purposes aforesaid and such amount as wi l l  meet 
any def ic i t  incurred in any previous year of operation and the said 
to ta l  sum of money shall be borne by each member in proportion t o  
his share holding in the Company and the proport ion of the annual 
cost estimated as aforesaid payable by each member shall be 
called "an Assessment", Each member shall pay the amount o f  the 
Assessment so made on him t o  the person and a t  the times and 
places and in the manner appointed by the Directors, An 



Assessment shall  be deemed to  be made when a resolution 
authorizing such Assessment is passed. 

2 The Directors may f rom time to  t ime make such f u r t he r  
assessments upon the members as the Di rec tors  may deem 
necessary to  meet any addit ional or unforeseen expenses o f  
operating and/or maintaining the vil la uni ts or apartments and 
grounds as aforesaid and the said f u r t h e r  sum o f  many shall be 
borne by each member in proport ion to  his share holding in the 
Company and the proport ion o f  the annual costs made as 
aforesaid payable by each member shall  be called "a Special 
Assessment". ... 

(3) Any member who fa i ls  to  pay in f u l l  any sum due from him in .3 
respect o f  an Assessment or Special Assessment pursuant to  
subsection ( I )  and (2) o f  Ar t ic le  91 hereof  shal l  be liable to  pay 
interest  to  the Company on any balance outstanding in respect o f  
such Assessment or Special Assessment a t  a ra te  to  be 
determined by the Board of D i rec tors  from time to  t ime un t i l  
payment o f  the Assessment or Special Assessment in f u l l  
together w i th  the in teres t  payable thereon. ;The Board shal l  have 
the r i gh t  to  determine whether in te res t  shall  be compounded or 
not and if compounded the time or  times shall be compounded. 
(My emphasis) 

T h e  i n t e r p r e t a t i o n  
57.  I beg in  b y  c o n s t r u c t i o n  o f  t h e  documents  b y  s e t t i n g  o u t  wha t  I 

accep t  t o  b e  t h e  law i n  t h i s  a rea.  T h e  p r inc ip les  I sha l l  s e t  o u t  a r e  
3 

no th ing  m o r e  t h a n  e legant  j u d i c i a l  language o f  common sense 
p ropos i t i ons  t h a t  o r d i n a r y  persons have been  do ing  even i f  t h e y  
were  n o t  aware  o f  it. L o r d  H o f f m a n ,  s i t t i n g  as member  of  t h e  Cour t  
of Final  Appeal o f  t h e  Hong Kong Spec ia l  A d m i n i s t r a t i v e  Region in  
Jumbo King L i d  v Fa i th fu l  Properties [I9991 2 HKCFAR 279,  said: 

The construction of a document i s  not  a game w i t h  words. I t  i s  an 
at tempt to discover what a reasonable person would have 
understood the par t ies to  mean. And th is  involves having 
regard, not  merely to  the  individual words they have used, 
bu t  t o  the agreement as a whole, the factual  and legal 



background against which it was concluded and the  pract ical  
objects which it was intended t o  achieve. Quite o f ten  th is  
exercise wi l l  lead t o  the conclusion tho t  although there i s  no 
reasonable doubt about what the part ies meant, they have not 
expressed themselves very well. Their language may sometimes 
be careless and they may have said things which, i f taken 
l i teral ly, mean some thing d i f f e r e n t  f rom who t they ob viously 
intended. I n  ordl'nary l i f e  people o f ten  express themselves 
infel icitously without leaving any doubt about what they meant. 
O f  course in serious utterances such as legal documents, in 
which people may be supposed to  have chosen the i r  words wi th  
care, one does not  readi ly accept t h a t  they have used the 
wrong words. I f  the ordinary meaning o f  the words makes 
sense in re lat ion t o  the r e s t  o f  the  document and the factual 
background, then the court  wi l l  g ive e f fec t  t o  t h a t  language, 
even though the  consequences may appear ha rd  f o r  one side or  
the other.  The court  is  not pr ivy to  the negotiation of the 
agreement - evidence o f  such negotiations is inadmissible - and 
has no way of knowing whether a clause which appears to  have an 
onerous e f fec t  was a quid pro quo for  some other concession. Or 
one of the part ies may simply have made a bad bargain. The only 
escape from the language is an action for  rect i f icat ion, in which 
the previous negotiations can be examined, But the  overriding 
objective in construction is  t o  give e f f e c t  t o  whot a 
reasonable person ra ther  than a pedantic lawyer would have 
understood the part ies to mean. Therefore, if in spi te of 
linguistic problems the meaning is  clear, i t  is t h a t  meaning which 
must prevail. (My emphasis) 

5 8 .  Two years ea r l i e r  Lo rd  Ho f fman  said i n  Mannai Investment Co. 
L t d  v Eagle S t a r  L i fe  Assurance Co. L t d  [I9971 A . C .  749, 774: 

I t  is  a matter  o f  constant experience tha t  people can convey 
their  meaning unambiguously although they have used the wrong 
words. We s t a r t  w i th  an assumption t h a t  people wi l l  use words 
and grammar in a conventional way bu t  quite of ten it becomes 
obvious tho t ,  for  one reason or another, t h e y  are  not  doing so 
and we ad jus t  our in terpretat ion of whot  they are  saying 
occordingly. We do so in order t o  make sense of the i r  



ut terance:  so t h a t  the  d i f f e r e n t  pa r t s  of t h e  sentence fit 
together in a coherent way and also t o  enable the  sentence to  
fit the background o f  fac ts  which plays an indispensable p a r t  
in the way we i n te rp re t  what anyone /P saying. No one, fo r  
example, has any d i f f i cu l t y  in understanding Mrs .  Malaprop. 
When she says 'She i s  as obst inate as an allegory on the banks 
of the  N i le , '  we r e j e c t  the  conventional o r  l i t e ra l  meaning of 
allegory as making nonsense o f  the  sentence and subst i tu te 
'a l l igator '  by using our background knowledge of the  things l ikely 
t o  be found on the banks of the  N i le  and choosing one which 
sounds ra ther  l ike 'allegory. ' 
Mrs.  Malaprop's problem was an imper fec t  understanding o f  the 

conventional meanings of English words. But the  reason f o r  the 
mistake does not  really mat ter .  We use the same process o f  
adjustment when people have made mistakes about names or  
descript ions or  days o r  times because they have forgot ten or  
become mixed up. If one meets an acquaintance and he says 'And 
how i s  Mary?'  it may be obvious t ha t  he is  r e fe r r i ng  t o  one's wi fe,  
even if she i s  in f ac t  cal led Jane. One may even, to  avoid 
embarrassment, answer 'Very well, thank you' wi thout  drawing 
at tent ion t o  h is  mistake, The message has been unambiguously 
received and understood. ( M y  emphasis) 

5 9 .  Lord  Bingham in  B.C.C.I. v A l i  [2002 ]  1 A .C .  251, 259 paragraph 
8 said: 

I consider f i r s t  the proper construction of t h i s  release. I n  
construing th i s  pro  vision, as any o ther  contractual  p ro  vision, the  
ob jec t  of the  cour t  i s  t o  give e f f e c t  to  what the  contracting 
par t ies intended. To ascertain the  intent ion of the  par t ies  the  
court  reads the terms o f  the  contract  as a whole, giving the words 
used the i r  natural  and ordinary meaning in the  context  o f  the  
agreement, the  par t ies '  relat ionship and a l l  the  relevant fac ts  
surrounding the transaction so f a r  as known to  the  part ies.  To 
ascertain the  par t ies '  intentions the cour t  does not of course 
inquire in to the  par t ies '  subject ive s ta tes  of mind b u t  makes an 
object ive judgment based on the materials already ident i f ied. The 
general principles summarised by Lord  Hoffmann in Investors  
Compensation Scheme L td  v West Bromwich Buildins Society 



119981 1 WLR 896, 912- 913 apply in a case such as this. 

60. W h a t  is  p a t e n t  f r o m  these  passages i s  t h i s :  when i n t e r p r e t i n g  a 
w r i t t e n  c o n t r a c t  such as a lease, t h e  c o u r t s  g ive  e f f e c t  t o  t h e  
meaning reasonable men a rmed  w i t h  t h e  background and 
c i rcumstances in  which t h e  lease was d r a f t e d  would g ive  t o  t h e  
document and n o t  t h e  meaning o f  h a i r - s p l i t t i n g  lawyers.  The 
approach t o  cons t r uc t i on  o f  documents is  o b j e c t i v e .  W e  a r e  n o t  
looking t h e  s u b j e c t i v e  i n t en t i on  o f  t h e  p a r t i e s .  The  c o u r t s  do n o t  
read i l y  assume t h a t  t h e  con t rac t i ng  p a r t i e s  have made e r r o r s  in  
expression.  N o r  do t h e  cou r t s  r ead i l y  assume t h a t  t h e  p a r t i e s  have 
depa r t ed  f r o m  t h e  o rd i na r y  convent ional  meaning conveyed by  t h e  

C words used. The  p r ima ry  source o f  unders tand ing,  even w i t h  r e g a r d  
t o  background and c i rcumstances i n  which t h e  c o n t r a c t  was made, i s  
t h e  document i t s e l f  " i n t e r p r e t e d  i n  accordance w i t h  convent ional  
usage" (see L o r d  H o f f m a n  B.C.C. I .  v Ali a t  page 269, paragraph 
39). I t  i s  only if t h e  convent ional meaning i s  inappl icable t h a t  we 
look f o r  some o t h e r  meaning. However ,  we a r e  n o t  t o  s t r i v e  t o  f i n d  
t h a t  t h e  convent ional  meaning i s  inappl icable mere ly  because such a 
meaning produces a h a r d  r e s u l t  f o r  one s ide .  I t  i s  only i f  t h e  
convent ional meaning would n o t  g ive e f f e c t  t o  t h e  p rac t i ca l  
o b j e c t i v e  hoped f o r  t h a t  ano the r  meaning should b e  used. The  more  
fo rma l  t h e  document t h e  less l i ke ly  a r e  t h e  c o u r t s  t o  r e f u s e  t o  g ive 
.the words  t h e i r  convent ional  usage. The  inpu t  of lawyers  and t h e  
ca re  usual ly p u t  i n t o  such a document reduces  t h e  l i ke l i hood  o f  a 
ready  conclusion t h a t  something has gone wrong w i t h  t h e  language c:  of t h e  pa r t i e s .  

61. I n  looking a t  t h e  lease, I observe t h a t  it conta ins  provis ions f o r  
t h e  incen t i ve  pe r i od  and t h e  post  i ncen t i ve  pe r iod .  A read ing  of t h e  
whole document suggests t h a t  it was con temp la ted  t h a t  t h e  lease 
op t ion  m igh t  have been exerc i sed  du r i ng  t h e  i ncen t i ve  pe r i od  b u t  
t h e  r i g h t s  due under  t h e  lease, i f  execu ted  du r i ng  t h e  incen t i ve  
per iod ,  would be  postponed t o  t h e  end of t h e  i ncen t i ve  pe r i od  (see 
clause 4B(i), ( i i ) ) .  When  clause 4C(i i i )  i s  examined one sees t h a t  
du r ing  t h e  incen t i ve  pe r i od  when t h e  v i l l a  i s  be ing  o p e r a t e d  as p a r t  
of t h e  h o t e l  t h e n  t h e  assoc ia ted cos ts  a r e  t o  b e  b o r n e  b y  t h e  
company. Clause 4C  ( i i i )  holds ou t  t h e  poss i b i l i t y  o f  a d i s t r i b u t i o n  o f  



n e t  income a f t e r  cos t s  and a r ese rve  amount a r e  t a k e n  ou t  o f  t h e  
an t i c i pa ted  revenue.  The  agreement  was d r a f t e d  i n  t h i s  way because 
i t  could ha rd l y  be  e x p e c t e d  t h a t  any one who e x e c u t e d  t h e  lease 
and agreed t o  postpone t h e  r i g h t s  f o r  many years ,  s u f f e r  
r e s t r i c t i o n s  on access and use t h e  p r o p e r t y  and t h e n  s u b j e c t  
themselves  t o  assessments t o  cover  losses. 

62 .  I n  t h e  post  i ncen t i ve  pe r i od  clause 5 o f  t h e  lease i s  t h e  re levan t  
clause. The  only p a r t  o f  c lause 4 t h a t  i s  r e l evan t  t o  t h i s  pe r iod  is  
clause 4C ( i i i )  wh ich  has a l ready  been looked a t .  I n  clause 5(b)  t h e  
opening words  o f  t h e  clause make it c lea r  t h a t  it appl ies a f t e r  t h e  
incen t i ve  pe r i od  has ended.  Giving t h e  words  t h e i r  convent ional  
meaning, t h e  f i r s t  f e w  l ines a r e  p lac ing an ob l i ga t i on  on GHHL t o  
e s t i m a t e  t h e  t o t a l  sum o f  money r e q u i r e d  t o  ma in ta in  t h e  v i l la  un i t s  
as a f i r s t  c lass r e s o r t  h o t e l  f o r  t h e  accommodat ion of t r a n s i e n t  1 

gues ts .  The  express ion  f i r s t  class resor t  hote l  speaks t o  t h e  1 
s t anda rd  o f  maintenance and cannot  b e  ignored  as suggested by  t h e  I 

cla imants.  T h e  company is  also ob l i ged  t o  e s t i m a t e  t h e  cos ts  o f  I 

c a r r y i ng  on t h e  ope ra t i on  and p e r f o r m i n g  t h e  company's ob l i ga t ion  
w i t h  r e g a r d  t o  t h e  v i l l a  un i t s  a n d  grounds.  I t  is  t o  b e  observed 

I 
t h a t  t h e  ph rase  cost of carrying on the operation and performing 
the obligations of the company does n o t  s t and  alone. I t  is  
immedia te ly  f o l l owed  b y  t h e  qua l i f y ing  ph rase  wi th  regard to the 
villa units and grounds. T h e r e  is  no room h e r e  f o r  t h e  submission 
t h a t  t h i s  clause au tho r i ses  t h e  levy ing o f  assessments f o r  t h e  cos t s  
o f  opera t ions  o f  t h e  company unconnected w i t h  t h e  v i l la  un i t s  and 
grounds.  T h a t  is  t o  say t h e r e  is  no power t o  levy  assessments f o r  
paying f i l i n g  f e e s  a t  t h e  companies' r e g i s t r y ,  paying legal fees  and 

(3 
t h e  l i ke .  The  assessments h e r e  a r e  r e s t r i c t e d  t o  maintenance, 
upkeep and r e p a i r s  o f  t h e  v i l las,  t h e  grounds and t h e  p r o p e r t y .  Th is  
is  r e i n f o r c e d  b y  t h e  f a c t  t h a t  t h e  clause goes on t o  say t h a t  t h e  
assessments a r e  lev ied on lessees o f  t h e  v i l las.  N o  one e lse is  
ment ioned i n  t h e  clause. Thus a sha re  ho lde r  who i s  n o t  a lessee is  
n o t  s u b j e c t  t o  any assessment under  t h i s  clause. T h i s  cons t r uc t i on  
also appl ies t o  clause 5 (c)  wh ich  deals w i t h  specia l  assessments, 
t h a t  i s  t o  say, t h a t  t h e  power t o  r a i se  specia l  assessments under  
t h e  lease i s  r e s t r i c t e d  t o  t h e  maintenance of t h e  v i l las and t h e  
grounds. 



63. Turning now t o  a r t i c l e  91 (1). The wording i s  s imi lar  t o  clause 5 
(b)  o f  t h e  lease b u t  no t  ident ica l .  I t  requ i res  GHHL t o ,  est imate 
t h e  t o t a l  sum o f  money requ i red  f o r  t h e  fa]  maintenance o f  t he  
Company and the  cos t  o f  car ry ing on t h e  operat ion and fb] 
per fo rming  t h e  obl igat ions o f  t h e  Company w i t h  r e g a r d  t o  t h e  vi l la 
un i t s  o r  apar tments  a t  Gobl in Hill Son San and t h e  grounds used 
therewi th .  There  a r e  c lear ly  two  es t imates  in  view here.  The f i r s t  
i s  t h e  t o t a l  sum requ i red  t o  mainta in t h e  company. The second i s  
t h e  cost  of t h e  company's obl igat ions w i t h  rega rd  t o  t h e  vi l las o r  
apar tments  and t h e  grounds used t h e r e w i t h .  Logical ly  t h e  power t o  
levy assessments f o r  t h e  maintenance o f  t h e  company could hard ly  
be  found anywhere else b u t  i n  t h e  a r t i c l e s  of associat ion.  Th is  i s  
t h e  document t h a t  spel ls ou t  t h e  obl igat ions o f  t h e  share ho lders  
qua share holders.  

64. I n  looking a t  a r t i c l e  91 ( Z ) ,  t h e r e  is abso lu te ly  no power t o  ra ise  
special assessments f o r  t h e  maintenance o f  t h e  company. The  power 
t h e r e  i s  r e s t r i c t e d  t o  ra is ing special assessments f o r  t h e  addi t iona l  
o r  unforeseen expenses of operat ing o r  maintaining t h e  v i l la  o r  
apar tments  and grounds. 

65. A r t i c l e  91 only gives power t o  assess i f  and only if t h e  t w e n t i e t h  
anniversary o f  t h e  p rope r t y  operat ing as an approved ho te l  under 
t h e  H o t e l  ( Incen t i ves )  Ac t .  Thus i t  i s  no t  t r u e  t o  say t h a t  a r t i c l e  91 
as a  m a t t e r  o f  cons t ruc t ion  operates  in  t h e  pos t  incent ive  per iod.  

C. If, as a  p rac t i ca l  m a t t e r ,  t h a t  t u r n s  ou t  t o  be  t h e  case so be  it b u t  
t h e  t r i g g e r  f o r  t h e  a r t i c l e  t o  opera te  is no t  t h e  end o f  t h e  
incent ive per iod  per  se b u t  t h e  t w e n t i e t h  ann iversary  a f t e r  t h e  
p rope r t y  was approved under t h e  A c t .  The assessment powers apply 
t o  share ho lders  qua share ho lders  and no t  share ho lders  qua lease 
holders. 

66. I f  one takes  i n to  account t h e  commercial  background and 
pract ica l  o b j e c t i v e  t h e  c lear  i n ten t i on  of t h e  p a r t i e s  was t h a t  t h e  
company, al l  th ings  being equal, should have been ab le  t o  fund i t s  
operat ions and have su f f i c i en t  funds t o  mainta in t h e  v i l las and 
grounds a t  t h e  s tandard of a  f i r s t  class r e s o r t  h o t e l  dur ing t h e  



i ncen t i ve  pe r iod .  Shou ld  t h i s  n o t  happen t h e n  t h e  company would 
n e c e s s a r ~ l y  have t o  f i n d  money f r o m  e lsewhere.  Bor row ing  was one 
opt ion .  

67. The d i f f e r e n c e  i n  word ing be tween  clause 5(b)  o f  t h e  lease and 
a r t i c l e  9 1  (1) i s  t o o  s t a r k  t o  b e  a t t r i b u t e d  t o  ca re less  use of 
language. Th i s  p u t s  an end t o  t h e  submission b y  b r .  B a r n e t t  and 
M iss  Sakhno t h a t  t h e  t w o  prov is ions  have t h e  same meaning i n  a l l  
r espec t s .  W h a t  I would ag ree  w i t h  i s  t h a t  whe re  a r t i c l e  9 1  (1) deals 
w i t h  t h e  assessments i n  r e s p e c t  o f  main ta in ing  t h e  v i l las t h e  
meaning i s  t h e  same as under  t h e  lease. Bu t  a r t i c l e  91(1) goes 
f u r t h e r  t o  dea l  w i t h  assessments f o r  main ta in ing  t h e  company as a 
company and unconnected t o  t h e  ac tua l  maintenance of  v i l las.  

68. T h e r e  i s  a f u r t h e r  quest ion  t h a t  a r i ses  and it i s  w h e t h e r  t h e r e  
can b e  t w o  assessments w i t h  r e g a r d  t o  t h e  lessees who a r e  also 
share  ho lde rs ,  t h a t  i s  t o  say, an assessment under  clause 5 (b)  of 
t h e  lease and under  a r t i c l e  91  o f  t h e  a r t i c l e s  of  associat ion.  Th is  
quest ion  i s  n o t  academic because a r t i c l e  9 1  (3 )  au tho r i ses  t h e  board  
t o  charge i n t e r e s t  on assessments lev ied under  a r t i c l e  91 (1) o r  (2 )  
whi le  no such power e x i s t s  w i t h  r e g a r d  t o  assessments made under  
t h e  lease. 

69. The de fendan t s  subm i t  t h a t  t o  impose assessments and specia l  
assessment on sha re  ho lde r s  who a r e  n o t  lease ho lde r s  would be  
un fa i r  because t h o s e  persons a r e  n o t  b e n e f i t i n g  f r o m  t h e  lease and 
t h a t  i s  why t h e  assessments ought  n o t  t o  b e  sp read  over  t h e  whole 
54 ,000  shares  b u t  r e s t r i c t e d  t o  j u s t  t h o s e  shares  t h a t  a r e  i n  f a c t  
a t t a c h e d  t o  t h e  b u i l t  v i l l a  un i t s .  I don' t  agree.  I f  t h i s  r e s u l t  was t o  
b e  avoided t h e  s imple so l u t i on  would b e  n o t  t o  issue t h e  shares  t h a t  
were  n o t  a t t a c h e d  t o  a v ~ l l a .  Any po ten t i a l  subsc r i be r  would need t o  
dec ide  whe the r  he  would t a k e  t h e  shares  knowing t h a t  t h e  v i l las  t o  
which t h e y  should a t t a c h  were  no t  b u i l t .  As t h i s  case shows, t h e  
class B share  ho lde rs ,  whomever, t h e y  a r e  have p a r t i c i p a t e d  i n  t h e  
opera t ions  of t h e  company. Based on t h e  documents  i n  t h e  case 
t hese  share  ho lde r s  have vo ted  a t  meet ings.  They knew t h a t  t h e  
v i l las were  n o t  b u i l t  f o r  t h e i r  class. They a r e  n o t  c e r t a i n  when o r  if 
t h e y  w i l l  b e  cons t r uc ted .  These share  ho lde rs  cannot  argue t h a t  



t h e y  a r e  immune f r o m  assessment f o r  main ta in ing  t h e  company. The 
a r t i c l e s  o f  assoc ia t ion  do conceive o f  t h e  poss i b i l i t y  o f  shares  being 
issued w i t hou t  t h e  v i l las t o  which t h e y  would a t t a c h  be ing b u i l t .  I t  
may b e  h a r d  t o  say t h a t  one does n o t  have t h e  b e n e f i t  o f  a  lease 
b u t  i s  l i ab le  t o  assessment b u t  t h a t  i s  t h e  r e s u l t  o f  t h e  
cons t r uc t i on  I have placed on t h e  documents.  

70. I do n o t  see any exempt ion  o f  any ca tegory  o f  sha re  ho lders  
f r o m  t h e  power of assessment under a r t i c l e  91. I n  t h e  absence of 
such a  spec i f i c  exempt ion  t h e n  I conclude t h a t  it was contempla ted 
t h a t  a l l  sha re  ho lde rs  regard less  o f  class would be  s u b j e c t  t o  t h e  
assessments. The  f a c t  t h a t  one person o r  a  smal l  g roup o f  person 

(I \, may happen t o  own t h e  shares  a t  any po in t  i n  t i m e  i s  n o t  a  mate r ia l  
cons idera t ion .  T h a t  is  j u s t  an acc iden t  o f  h i s t o r y  t h a t  may n o t  ho ld  
t r u e  f o r  t h e  f u t u r e .  

71. I conclude t h a t  a l l  share  ho lde rs  a r e  l iab le  t o  b e  assessed under 
a r t i c l e  91 o f  t h e  a r t i c l e s  o f  assoc ia t ion  b u t  t h o s e  share  ho lde rs  
who a r e  also lease ho lde rs  cannot  b e  assessed under  b o t h  t h e  lease 
and t h e  a r t i c l e  i n  r espec t  o f  t h a t  p a r t  o f  t h e  assessment t h a t  is  
i n tended  f o r  t h e  maintenance o f  t h e  v i l las and grounds.  W h a t  was 
c lear ly  i n tended  was t h a t  t h e r e  should b e  one assessment  and where  
necessary one specia l  assessment pe r  year  on persons who a r e  share  
ho lde rs  and a,lso lease ho lders .  I t  would n o t  make sense t o  s u b j e c t  
t h e  same person t o  t h e  iden t i ca l  assessment under  d i f f e r e n t  

..- . 
documents. 

L1 
7 2 .  I n  r espec t  o f  t h a t  p a r t  o f  t h e  assessment t h a t  r e l a t e s  t o  t h e  

maintenance o f  t h e  company t h a t  can only b e  made under  a r t i c l e  91 
and only share  ho lde rs  a r e  s u b j e c t  t o  t h i s  assessment .  N e i t h e r  D r .  
B a r n e t t  nor  M i ss  Sakhno was ab le  t o  po in t  t o  any a r t i c l e  t h a t  
express ly  exempted  share  ho lde rs  o f  any c lass f r o m  assessments 
lev ied under a r t i c l e  91. I have n o t  f ound  any such a r t i c l e .  A r t i c l e s  3 
t o  5 do n o t  p rov ide  f o r  any such exempt ion .  I n d e e d  t h e  main 
d i f f e rence  be tween  class A ,  class 8 shares  on  t h e  one hand and 
class C shares on t h e  o t h e r  i s  t h a t  t h e  ho lde rs  o f  c lass A and class 
B shares a r e  n o t  e n t i t l e d  t o  share  i n  t h e  earnings o f  t h e  company 
unless and u n t i l  t h e  v i l las t o  which t h o s e  sha re  a r e  t o  a t t a c h  a r e  



bu i l t .  Thus class B share holders cannot pa r t i c i pa te  i n  t h e  earnings 
o f  t h e  company unless t h e  vi l las t o  which class B shares a r e  t o  

a t t a c h  have been bu i l t .  Class A share ho lders  can o r ~ l y  pa r t i c i pa te  in  
t h e  earnings o f  t h e  company a f t e r  t h e  vi l las t o  which class A shares 
a re  t o  a t t a c h  have been completed. Class C share ho lders  on t h e  
o the r  hand a r e  e n t i t l e d  t o  pa r t i c i pa te  i n  t h e  earnings o f  t h e  
company as soon as t h e  vi l las t o  which t h e  class A and class B 
shares have been bu i l t .  

73. As a p rac t i ca l  m a t t e r  when t h e  assessments a r e  made t h e  
company needs t o  c lear ly  s t a t e  whether  it is  ac t ing  under t h e  lease 
o r  under t h e  a r t i c l e s  in respec t  o f  those lease ho lders  who a re  
share holders.  When assessments a r e  made under t h e  a r t i c l es ,  t h e  
assessment must de l ineate which por t ion  o f  t h e  assessment i s  f o r  
t h e  maintenance o f  t h e  company and which is  f o r  t h e  maintenance o f  
t h e  vi l las and grounds bear ing i n  mind t h a t  t h e r e  is  no power t o  
ra ise special assessments f o r  t h e  maintenance o f  t h e  company under 
a r t i c l e  91 (2 ) .  

74. When assessments a r e  being made under e i t h e r  t h e  lease o r  t h e  
a r t i c l es  t h e  p ropor t ion  has t o  be  calculated using t h e  t o t a l  number 
o f  shares issued, t h a t  is  t o  say, al l  54,000 shares. 

7 5 .  The claimants have, in  my view, made good t h e i r  claim t h a t  M r .  
and M r s .  Goodmans' i n t e r p r e t a t i o n  o f  a r t i c l e  91 was i nco r rec t  and 
t o  t h e  e x t e n t  t h a t  t hey  proceeded on t h a t  i n c o r r e c t  i n t e r p r e t a t i o n  
t h e  assessments and special assessments t h a t  were levied against 
M r .  and M r s .  Thompson were f lawed and should b e  s e t  aside. 

(3 

7 6 .  I n  l i gh t  o f  my conclusion on t h i s  m a t t e r  I need no t  address i n  
de ta i l  t h e  e x p e r t  evidence f r o m  e i t h e r  M r .  Jackson o r  M r .  Mul l ings 
o the r  than  t h a t  p a r t  o f  t h e  tes t imony t h a t  was d i r e c t e d  a t  
demonstrat ing t h a t  t h e  est imates were i nco r rec t .  The claimants 
sought t o  es tab l i sh  t h a t  t h e  calculat ions involved i n  a r r i v ing  a t  t h e  
est imate were f lawed. I t  wi l l  be  apprec ia ted t h a t  t h e  global f i g u r e  
( t h e  div idend) may be  c o r r e c t  b u t  t h e  actual  quo t ien t  which would 
be t h e  actual  assessment levied depends on t h e  s ize of t h e  d iv isor .  
I have r e j e c t e d  t h e  evidence o f  M r .  Jackson as unrel iable.  M r .  



Jackson endeavoured t o  demons t ra te  t h a t  GHHL's assessments were 
excessive.  H e  sought  t o  do  t h i s  b y  compar ing GHHL  and s t r a t a  
co rpora t ions  w i t h  wh ich  h e  was f a m i l i a r .  R e g r e t t a b l y ,  f o r  t h e  
c la imants,  t h i s  compar ison d i d  n o t  sus ta in  t h e  we igh t  o f  D r .  
Ba rne t t ' s  c ross  examinat ion .  M r .  Jackson  p roduced  t h e  f inanc ia l  
s t a t emen ts  f o r  Sand Cast le  S t r a t a  Co rpo ra t i on  f o r  t h e  years  
2 0 0 2 / 2 0 0 4  inc lus ive ( e x h i b i t s  2213, 2 2 b  and 22c  respec t i ve l y ) .  
E x h i b i t  22a showed t h a t  Sand Cas t le  was c a r r y i n g  a  loan which 
ought  t o  have been repa id  some t i m e  ago b u t  was n o t .  When M r .  
Jackson was t a k e n  t h r o u g h  e x h i b i t s  22a  and 2 2 b  he ag reed  t h a t  t h e  
members o f  t h e  s t r a t a  co rpo ra t i on  were  i n  a r r e a r s  t o  t h e  e x t e n t  
t h a t  b y  2 0 0 3  t h e  co rpo ra t i on  had t o  make prov is ion  f o r  bad d e b t  t o  

C' t h e  t une  o f  J A $ 2 . 7 m .  When  cross  examined abou t  e x h i b i t  22c  he  
agreed t h a t  t h e  management f e e s  were  $ 3 7 0 , 6 6 8  and t h e  cos t  of 
managing t h e  p r o p e r t y  was $3.7m. These f e e s  were  pa id  t o  t h e  
managers o f  t h e  complex desp i t e  t h e  d e b t  bu rden .  H e  also accep ted  
t h a t  t h e  e f f e c t i v e  r a t e  of i n t e r e s t  f o r  t h e  loan t h a t  was n o t  repa id  
was 2 3 %  and n o t  18% because t h e r e  was a  5% pena l t y  f o r  l a t e  
payment .  The  bu rden  of  D r .  B a r n e t t  was t o  show t h a t  one cannot 
s ~ m p l y  look a t  f i g u r e  and t h e n  conclude w i t h o u t  adequate  and 
tho rough  analysis t h a t  t h e  expend i t u re  i s  excessive.  Th is  po in t  was 
indeed wel l  made because i t  t u r n e d  ou t  t h a t  Mr.  Jackson was n o t  
f am i l i a r  w i t h  t h e  ac tua l  cos ts  o f  opera t ing  t h e  p r o p e r t y .  

77. The n e x t  s t r a t a  co rpo ra t i on  examined was t h a t  o f  Po in t  Vi l lage. 
The f inanc ia l  r e p o r t s  f o r  t h e  years  2001, 2 0 0 3  and 2 0 0 5  ( e x h i b i t s  
23a,  2 3 b  and 23  c  respec t i ve l y )  were  p roduced  b y  Mr. Jackson. H e  
d i d  say t h a t  t h e  2 0 0 5  r e p o r t  had n o t  y e t  been  p resen ted  t o  a  
general  meet ing  o f  t h e  co rpora t ion .  H e  was d i r e c t e d  t o  t h e  
penu l t ima te  paragraph o f  t h e  aud i t o r s '  l e t t e r  d a t e d  Sep tembe r  20 ,  
2001. The paragraph ind ica tes  t h a t  t h e  a u d i t o r s  w e r e  unable t o  
" sa t i s f y  [ themselves ]  as t o  t h e  va luat ion  p laced on balances due 
f r o m  owners t o t a l l i n g  $35 ,  294,741 (see n o t e  6)  inc luded i n  t h e s e  
f inancia l  s t a t emen ts  as p a r t  o f  accounts rece ivab les " .  M r .  Jackson 
accepted t h a t  t h e  a u d i t o r s  were  saying t h a t  t h e y  could n o t  say t h a t  
t h e  sum s t a t e d  as owing was t r u e  and accu ra te .  H e  a lso ag reed  t h a t  
i t  was t h e  d u t y  o f  t h e  d i r e c t o r s  and managers t o  supply a l l  r e c o r d s  
t o  t h e  aud i t o r s  t o  enable t h e m  t o  do  a  p rope r  aud i t .  I n s p i t e  of  t h i s  



~ n a b ~ l i t y  t o  v e r i f y  t h e  t r u e  value o f  t h e  rece ivab les ,  t h i s  s t r a t a  
c o r p o r a t i o n  pa id  management f e e s  o f  $2,4m; i nsu rance  o f  $2 .5m up 
f r o m  $ l . E m  i n  2001.  I t  also had t o  expend $1.2m i n  legal f e e s  
because o f  legal  b a t t l e s .  W h e n  we g e t  t o  e x h i b i t  2 3 b  we see t h e  
a u d i t o r s  compla in ing t h a t  t h e y  w e r e  n o t  ab le  t o  say t h a t  t h e  
rece ivab les  due  f r o m  owners  w e r e  $46,322,521.  I t  was revea led 
t h a t  Point  V i l lage b o r r o w e d  $ 6 . 7 m  t o  c a r r y  o u t  pa in t i ng .  Again D r .  
B a r n e t t  was d e m o n s t r a t i n g  t h e  need  t o  know t h a t  a b o u t  wh ich  you 
speak b e f o r e  you condemn. T h e  cumula t ive  e f f e c t  o f  t h i s  t y p e  o f  
c ross  examina t ion  was beg inn ing  t o  t a k e  i t s  t o l l .  

7 8 .  A t  t h i s  p o i n t  D r .  B a r n e t t  c o n f r o n t e d  Mr.  J a c k s o n  w i t h  t h e  loan 
GHHL t o o k  o u t  i n  1 9 9 7  t o  c a r r y  o u t  r e f u r b i s h i n g .  H e  a g r e e d  t h a t  t o  
o p e r a t e  as a f i r s t  c lass r e s o r t  r e p a i r s  and r e f u r b i s h i n g  had t o  b e  I1 - 

done f r o m  t i m e  t o  t i m e .  I t  appeared t h a t  Mr .  J a c k s o n  d i d  n o t  even 
know t h a t  G H H L  i n  1997 had s u f f e r e r  land s l ippage t h a t  
n e c e s s i t a t e d  t h e  c o n s t r u c t i o n  o f  a wal l .  Mr. J a c k s o n  was b l i s s f u l l y  
unaware o f  t h e  legal  chal lenges m o ~ ~ n t e d  b y  Mr. A n t h o n y  A l b e r g a  
and M r .  Gordon S t e w a r t  wh ich  meant  t h a t  he  was unaware o f  t h e  
f e e s  expended.  I t  necessar i l y  f o l l o w s  t h a t  he  would n o t  b e  aware  o f  
t h e  c o s t s  involved i n  respond ing t o  t h e s e  c la ims.  

79. However u n d e r  c r o s s  examina t ion  h e  conceded t h a t  a l l  t h e  s t r a t a  
co rpo ra t i ons  h e  examined w e r e  c a r r y i n g  a h igh  d e b t  b u r d e n  and t h e  
maintenance f e e s  w e r e  n o t  h igh  enough i f t h e  d e b t  was t o  b e  
c leared.  To p u t  i t  a n o t h e r  way, t h e  s t r a t a  c o r p o r a t i o n s  could keep a 
r e l a t i v e l y  low main tenance d e s p i t e  having a h i g h  d e b t  b u r d e n  f e e  
because no a t t e m p t  was be ing  made t o  c lea r  t h e  d e b t  b y  way o f  t h e  

J 
maintenance f e e s .  T h i s  t o  my mind undermines t h e  compar ison 
because i n  GHHL's  case t h e  f e e s  inc luded a component  t o  r e d u c e  o r  
e l im ina te  d e b t  i n c u r r e d  b y  GHHL given t h a t  t h e  assessments w e r e  
e i t h e r  n o t  pa id  o r  pa id  l a t e .  Mr.  Jackson's  ca l cu la t i ons  d i d  n o t  t a k e  
account  of w h a t  t h e  f e e s  f o r  t h e  s t r a t a  c o r p o r a t i o n s  would b e  had 
t h e y  wanted t o  c l e a r  t h e  d e b t  t h e y  had.  GHHL w a n t e d  t o  l i qu ida te  
i t s  d e b t s .  

80. I n  my opin ion M r .  Jackson d i d  n o t  g ive  s u f f i c i e n t  we igh t  t o  t h e  
t y p e  o f  p r o p e r t y  t h a t  G H H L  managed. T h i s  was a p r o p e r t y  w i t h  



l a rge open g reen  areas i n  a pa r i sh  w i t h  known h i g h  r a i n f a l l  wh ich  
means t h a t  g r e a t e r  e f f o r t  and expense would need t o  b e  expended 
in manicur ing t h e  p r o p e r t y .  The d i f f e r e n c e  be tween  t h e  p r o p e r t y  i n  
quest ion  and t h o s e  used by  Mr .  Jackson  was so g la r ing  t h a t  any 
a t t e m p t  a t  comparison was meaningless. 

81, Mr .  Jackson a t t e m p t e d  t o  pour sco rn  on t h e  management o f  
GHHL. H e  sa id  t h a t  " [b lased  on t h e  sparseness o f  minutes  o f  
d i r e c t o r s  (s ic )  meet ing  i n  t h e  p leading I have come t o  t h e  I 

conclusion t h a t  t h e  p r a c t i c e  o f  ho ld ing d i r e c t o r ' s  mee t ing  was no t  a I 

normal p rac t i ce "  (see page 3 para. 4 o f  r e p o r t  d a t e d  November  21, 
I 
I 2005) .  When  c ross  examined it t u r n e d  t h a t  he  knew t h a t  a company 

C: ought  t o  keep a minute  book b u t  he  d i d  n o t  ask  f o r  t h e  m inu te  book 
and d i d  no t  examine it. Th is  suggests t o  me t h a t  h e  was p repared  t o  
commit  himself  t o  f i r m  pos i t ions  w i t h o u t  adequate  exp lo ra t i on  o f  
t h e  ev idence o r  even w i t h o u t  ask ing whe the r  t h e  ev idence ex i s t s .  

82.  M r .  Jackson suggested t h a t  t h e r e  was no r egu la r  communicat ion 
be tween  t h e  sha re  ho lde r s  and t h e  company s ince 1994.  An 
examinat ion  o f  t h e  bundles does no t  bear  o u t  t h i s  asser t i on .  Mr.  
Jackson agreed  t h a t  t h e r e  was h igh  i n f l a t i on  f o r  t h e  years  1990,  
1991 and 1992.  H e  accep ted  t h a t  cos t s  o f  ope ra t i ng  ho te l s  would b e  
a f f e c t e d  by  i n f l a t i o n .  T h e r e  was an acceptance t h a t  insurance 
premiums would b e  a f f e c t e d  b y  devaluat ion.  

83.  The  f i na l  po i n t  I shal l  make in r e l a t i o n  t o  Mr .  Jackson  is  t h a t  he  
developed a s e t  o f  f i g u r e s  in  r e l a t i o n  t o  t h e  p r o p e r t y  wh ich  h e  sa id  
r ep resen ted  reasonable maintenance f o r  t h e  yea r  2002 .  Th i s  i s  
found a t  page e i g h t  o f  h i s  November  21, 2 0 0 5 ,  r e p o r t  under t h e  
heading Pro Forma Maintenance Budget 2002 - Goblin Hill. T h e  mos t  
astounding t h i n g  happened when he  was t a x e d  abou t  t h i s .  H e  
a d m i t t e d  t h a t  t h e  f i g u r e s  we re  n o t  based on t h e  ac tua l  cos t  o f  
mainta in ing t h e  p r o p e r t y .  H e  simply came up w i t h  t h e  f i g u r e s  
w i t hou t  any r e g a r d  f o r  ac tua l  cos ts  involved. H e  a d m i t t e d  t h a t  h is  
con ju red  cos ts  d i d  n o t  t a k e  account  o f  maid se r v i ce  and room taxes .  
Wh i l e  t h e r e  may b e  d i spu te  about  t h e  l a t t e r  charge  even Mr.  
Jackson would agree t h a t  a f i r s t  c lass r e s o r t  h o t e l  would have maid 
serv ice .  Th is  is  y e t  ano the r  example of  Mr .  Jackson's tendency  t o  



come t o  conclusion w i t h o u t  adequate examina t ion  o f  avai lable 
ev idence which was worse i n  t h i s  case because he  s imply  con ju red  
t h e  f i g u r e s .  M r .  Jackson  was unable t o  p roduce  any r e l i ab l e  
ev idence f r o m  wh ich  it could b e  sa id  t h a t  t h e  es t ima tes  were  
excessive.  

84.  Sensing t h a t  ann ih i l a t i on  was near ,  D r .  B a r n e t t  e x t r a c t e d  f r o m  
M r .  Jackson i n s p i t e  o f  h i s  res i s tance ,  ag reement  t h a t  a  f i r s t  c lass 
h o t e l  would have, i n  a d d i t i o n  t o  a  f r o n t  desk ,  tenn is  cou r t s ,  
swimming pool, wel l  k e p t  grounds,  good e n t e r t a i n m e n t ,  adequate 
secu r i t y ,  cou r teous  and i n t e l l i gen t  s t a f f .  H e  ag reed  t h a t  i n  a  f i r s t  
class h o t e l  t h e r e  would b e  regu la r  maintenance and r e f u r b i s h i n g .  H e  
acknowledged t h a t  maintenance cos ts  would inc rease  if t h e  p r o p e r t y  
is  t w e n t y  t o  t w e n t y  f i v e  yea rs  o ld.  Th is  was t h e  w i tness  i n  whom t h e  I - -j 
cla imants p laced t h e i r  t r u s t .  H e  was t o  es tab l i sh  t h a t  GHHL over  
charged b y  using an i n c o r r e c t  es t ima te .  

85.  The  c la imants  have f a i l e d  t o  show t h a t  t h e  e s t i m a t e d  cos t  o f  
opera t ing  and main ta in ing  t h e  v i l las and grounds f o r  t o  t h e  s t anda rd  
o f  f i r s t  class r e s o r t  h o t e l  f o r  t h e  yea rs  1994 - 2001 were  
excessive.  W h a t  t h e y  have shown i s  t h a t  GHHL used t h e  wrong 
d iv isor  and so would end w i t h  a  h i ghe r  quo t i en t  and t o  t h a t  e x t e n t  
and t h a t  e x t e n t  alone t h e  assessments and spec ia l  assessments 
lev ied against  t h e  c la imants  were  excess ive  and shou ld  b e  s e t  aside. 

86. T h e r e  a r e  t w o  remain ing subs id ia ry  po in ts  on t h e  quest ion  o f  
es t ima tes .  These a r e  t h e  occupancy charges and t h e  s t anda rd  o f  
maintenance. T h e  c la imants  have t aken  issue w i t h  GHHL levy ing an 
occupancy charge.  They  a l lege t h a t  n e i t h e r  t h e  lease no r  t h e  
a r t i c l e s  r e f e r  t o  such a  charge b y  name and so cannot  b e  charged.  
The  argument  I be l ieve  i s  based on a  fa l l acy .  The  issue i s  n o t  t h e  
name of t h e  charge  b u t  w h e t h e r  i t  can b e  said t o  b e  based on t h e  
es t ima te  as r e q u i r e d  b y  t h e  lease o r  t h e  a r t i c l e s .  B o t h  s ides accep t  
t h a t  t h e  e s t i m a t e  has t w o  basic components: a  f i x e d  charge  and a  
var iab le  charge.  T h e  occupancy charge i s  said by  M r s .  Goodman t o  
cover  t h e  add i t i ona l  c o s t s  i n c u r r e d  when t h e  v i l l a  i s  occupied.  On  
t h e  face  of it I do n o t  t h i n k  t h a t  t h a t  is  unreasonable.  I t h e r e f o r e  



do n o t  ag ree  t h a t  t h e r e  i s  no bas is  f o r  an occupancy charge  and so 
t h e  c la imants  f a i l  on t h i s  issue. 

1 
87. A n o t h e r  c o n t e n t i o u s  issue b e t w e e n  t h e  p a r t i e s  i s  t h e  s t a n d a r d  a t  

which t h e  p r o p e r t y  i s  t o  b e  main ta ined.  B o t h  p a r t i e s  accept  t h a t  
du r ing  t h e  i n c e n t i v e  p e r i o d  t h e  s t a n d a r d  was t h a t  o f  a  f i r s t  c lass 

i 
h o t e l  f o r  t r a n s i e n t  guests .  T h e  exp ress ion  f i r s t  class hote l  i s  n o t  
d e f i n e d  i n  t h e  lease o r  t h e  a r t i c l e s  o f  assoc ia t ion .  I am n o t  s u r e  
what  t h e  c la imants  a r e  saying on t h i s  b u t  it appears  t o  me t h a t  t h e y  
were  suggest ing  t h a t  t h e y  cou ld  d e c i d e  wha t  f a c i l i t i e s  t h e y  wish t o  
use and consequent ly  t h e i r  assessments o r  spec ia l  assessments if 
and when lev ied  under  t h e  lease o r  under  t h e  a r t i c l e s  o f  assoc ia t ion  

C would b e  r e d u c e d  accord ing ly .  T h i s  p o s i t i o n  i s  un tenab le .  The v i l l a  
t h e y  leased i s  p a r t  o f  a  l a r g e r  p r o p e r t y  t h a t  has c e r t a i n  amen i t i es  
t h a t  c o n t r i b u t e  t o  t h e  p r o p e r t y  be ing  a t t r a c t i v e  t o  t h e  lease 
ho lde rs .  GHHL u n d e r  t h e  lease ag reement  i s  ob l i ged  t o  manage and 
main ta in  t h e  v i l las  and t h e  grounds as wel l  t h e  f a c i l i t i e s  t h a t  would 
go t o  making t h e  p r o p e r t y  t h e  s t a n d a r d  of a  f i r s t  c lass h o t e l .  I f  I 
unders tand  t h e  c la imants '  p o s i t i o n  t h e y  cou ld  d e c i d e ,  f o r  example, 
n o t  t o  walk along t h e  open areas  o f  t h e  p r o p e r t y  b u t  go t h r o u g h  t h e  
bushes and t h e n  say, " W e  a r e  n o t  ob l iged t o  c o n t r i b u t e  t o  t h e  
upkeep o f  t h e  open a reas  because we walk t h r o u g h  t h e  bushes." 
T h e r e  can b e  no d o u b t  i n  my mind t h a t  t h e  c la iman ts  and a l l  lease 
ho lde rs  mus t  c o n t r i b u t e  t o  t h e  c o s t  o f  ma in ta in ing  t h e  common 
areas  and f a c i l i t i e s  such as t h e  pool and t e n n i s  c o u r t s .  T h e  p r o p e r  
maintenance o f  t h e s e  a reas  and t h e  grounds do  a d d  value t o  t h e  

C lease holding. 

88. An examinat ion  of t h e  documenta t ion  p o i n t s  t o  t h e  undeniable 
conclusion t h a t  G H H L  was managing t h e  p r o p e r t y  f o r  t h e  b e n e f i t  o f  
t h e  lease h o l d e r s  and s h a r e  ho lde rs .  I t  i s  n o t  now o p e r a t i n g  as a  
h o t e l  b u t  i t  s t i l l  has ob l i ga t i ons  under  t h e  lease t h a t  it mus t  mee t .  
The company i s  ob l i ged  t o  pay w a t e r  r a t e ,  t a x e s ,  insurance and such 
l i ke .  The  company i s  bound c o n t r a c t u a l l y  t o  keep t h e  grol-lnds and 
e x t e r i o r  of t h e  v i l las  i n  good r e p a i r  and t o  t h e  s t a n d a r d  o f  a  f i r s t  
c lass h o t e l .  



I 

89. The quest ion i s  what  is  a  f i r s t  class ho te l?  I do not  propose t o  
de f i ne  t h e  t e r m  because i t  can d i f f e r  accord ing t o  con tex t .  Much 
depends on t h e  p rec ise  k ind  o f  p roduc t  be ing o f f e r e d .  Wha t  is f i r s t  
class f o r  t h e  R i t z  Car l ton  in Montego Bay may n o t  b e  t h e  same f o r  a  

I 
p rope r t y  o f f e r i n g  a  bucol ic  envi ronment.  I wil l  proceed by  

1 
desc r ip t ion  o f  what  one would expec t  o f  a  f i r s t  class ho te l  i n  any ~ 
env i ronment.  I would t h i n k  t h a t  a  f i s t  class h o t e l  would have wel l  
maintained bui ld ings,  t h a t  is ,  bui ld ings pa in ted,  no c racked  f l o o r s ,  
walls o r  cei l ings. A cour teous and e f f i c i e n t  s t a f f .  N o  pests  o r  
roden ts  compet ing w i t h  guests f o r  use o f  t h e  p rope r t y .  We l l  
groomed lawns and an absence o f  b reed ing  places f o r  mosquitoes. 
Where  t h e r e  a r e  rec rea t iona l  f a c i l i t i e s  such as a  swimming pool o r  
tennis cou r t ,  t h e n  t h e y  would b e  p roper l y  mainta ined,  

L 

90. This is  a  convenient  po in t  t o  deal w i t h  GHHL's counterc la im. The 
counterc la im is  p red i ca ted  on sustain ing t h e  i n t e r p r e t a t i o n  pu t  
f o rwa rd  b y  M r s .  Goodman. I have r e j e c t e d  M r s .  Goodman's 
i n t e r p r e t a t i o n .  I t  fo l lows  t h a t  t h e  counterc la im is  n o t  susta inable 
and is t h e r e f o r e  dismissed. 

W h e t h e r  mor tgage  can b e  s e t  as ide on t h e  bas is  t h a t  d i r e c t o r s  
I 

b reached  d u t y  t o  d isc lose i n t e r e s t  i n  t h e  mor tgage  
91. The claimant 's a r e  asking t h a t  a  mor tgage c o n t r a c t  en te red  i n t o  

between GHHL (mor tgagor )  and Mies (mortgagee) b e  se t  as ide on 
t h e  basis t h a t  Mr .  and M r s .  Goodman who we re  d i r e c t o r s  o f  GHHL 
fa i l ed  t o  d isc lose t h e i r  i n t e r e s t  i n  M ies  i n  accordance w i t h  a r t i c l e  
87 o f  t h e  a r t i c l e s  o f  associat ion o f  GHHL. I have examined t h e  ,I L 

amended s ta temen t  o f  case o f  t h e  c la imants and I must say t h a t  
t h e r e  is no e x p l i c i t  s t a temen t  ra is ing t h e  issue o f  a  b reach  o f  
a r t i c l e  87. Paragraphs 19A, 20 ,  21, 2 2 ,  23 ,  2 4  and 25  a r e  t h e  
paragraphs in  wh ich  t h e  c la im deals w i t h  t h e  mor tgage  and s e t  ou t  
t h e  f a c t s  on which it is  being said t h a t  one o f  t h e  remedies t h e  
cou r t  ought  t o  g r a n t  is  a  dec la ra t ion  t h a t  t h e  mor tgage  is void. I t  i s  
t r u e  t h a t  t h e  c la im ment ions breaches o f  a r t i c l e s  o f  t h e  associat ion 
b u t  t h e  spec i f ic  b reach  ment ioned was in  r e l a t i o n  t o  a r t i c l e  9 1  
which deals w i t h  assessments and special  assessments t h a t  t h e  
company may levy on i t s  share ho lders .  I have also examined t h e  
witness s t a t e m e n t  of M r s .  Thompson and t h e  claimant 's opening 



submission and t h e r e  i s  no r e f e r e n c e  t o  a  b r e a c h  o f  a r t i c l e  87. I 
have g rave  d o u b t s  w h e t h e r  t h i s  p o i n t  shou ld  have been  a rgued  b u t  
s ince I al lowed Mr.  Gordon  t o  r a i s e  t h e  m a t t e r  I shal l  f u l l y  add ress  
t h e  po in t .  

92 .  B e f o r e  add ress ing  t h e  r e l e v a n t  a r t i c l e s  I need t o  t a k e  n o t i c e  of  
t h e  c i r cums tance  t h a t  l ed  t o  t h e  loan be ing  made t o  G H H L  b y  M i e s  
as r e c o r d e d  i n  t h e  m inu tes  of t h e  b o a r d .  I wi l l  a lso look a t  t h e  
ev idence o f  d i s c l o s u r e  i n  t h e  minutes .  I t  i s  n o t  d e n i e d  t h a t  GHHL 
owed money t o  F I N S A C  wh ich  had t a k e n  ove r  t h e  loan p o r t f o l i o  of  
NCB. T h e  m i n u t e s  r e c o r d  t h a t  on Augus t  3 0 ,  1999,  a  Mr.  L l o y d  Black 
o f  F I N S A C  spoke t o  Mr .  Goodman abou t  t h e  d e b t .  T h e  m inu tes  also 
r e c o r d  t h a t  Mr .  B lack  sa id  t h a t  i f  t h e  GHHL d i d  n o t  c l e a r  t h e  d e b t  
w i t h i n  t h i r t y  days  t h e  p r o p e r t y  would b e  p u t  f o r  sale.  T h e  d e b t  
owed t o  F I N S A C  i s  r e c o r d e d  i n  t h e  m inu tes  as J A $ 2 3 m .  GHHL's 
a t t o r n e y s ,  M y e r s ,  F l e t c h e r  and Gordon (MFG) w e r e  c o n t a c t e d  t o  
deal  w i t h  t h e  m a t t e r .  M F G  t o l d  t h a t  F I N S A C  was one of i t s  l a r g e s t  
c l i e n t .  However ,  i f  t h e  m a t t e r  cou ld  b e  r e s o l v e d  w i t h o u t  acr imony 
t h e n  MFG cou ld  r e p r e s e n t  GHHL b u t  if it became c o n t e n t i o u s  t h e n  
MFG would have t o  w i t h d r a w  f r o m  r e p r e s e n t i n g  GHHL.  T h e  minutes  
of a  b o a r d  m e e t i n g  h e l d  on S e p t e m b e r  3 ,  1999, showed t h a t  t h e  
b o a r d  o f  GHHL c o n s i d e r e d  t h e  F I N S A C  d e b t .  

93 .  A n o t h e r  b o a r d  m e e t i n g  was h e l d  on S e p t e m b e r  28,  1999. A l l  f i v e  
d i r e c t o r s  w e r e  p r e s e n t  i nc lud ing  t h e  Goodmans. N o  m e n t i o n  i s  made 
o f  any i n t e r e s t  i n  any l ender .  W h a t  t h e  m i n u t e s  r e c o r d  i s  t h a t  Mr. 
Goodman i n f o r m e d  t h e  m e e t i n g  t h a t  he  h a d  n o t  r e c e i v e d  any 
response f r o m  t h e  s h a r e  h o l d e r s  t o  g ive money t o  m e e t  t h e  d e b t .  
H e  added  t h a t  h e  would t r y  t o  r a i s e  t h e  money f r o m  " f r i e n d s  and 
fam i l y  ab road  t o  r e f i n a n c e  t h e  d e b t  w i t h  F insac"  (see page 1 o f  
minutes) .  T h e  m i n u t e s  o f  t h i s  m e e t i n g  show t h a t  t h e  d i r e c t o r s  
dec ided  t o  r e t a i n  t h e  se rv i ces  o f  Mr.  Hugh  Smal l  Q.C. t o  n e g o t i a t e  
w i t h  F I N S A C .  T h e  m i n u t e s  also say t h a t  a r e s o l u t i o n  was t o  b e  
d r a f t e d  and c i r c u l a t e d  t o  a l l  t h e  b o a r d  members .  T h e  r e s o l u t i o n  
t h a t  was even tua l l y  passed sa id  t h a t  GHHL wishes  t o  a c c e p t  a  loan 
f r o m  a  F l o r i d a  c o r p o r a t i o n  t o  pay o f f  F I N S A C  and i n  r e t u r n  a  
mor tgage  w i l l  b e  g r a n t e d  t o  t h a t  c o r p o r a t i o n .  T h e  r e s o l u t i o n  goes on 
t o  say t h a t  t h e  Goodmans a r e  members  o f  t h e  F l o r i d a  c o r p o r a t i o n  



and have dec l a red  t h e i r  i n t e r e s t  i n  t h a t  r e g a r d .  The  reso lu t i on  ends 
by  saying t h a t  i n  view o f  t h e  c o n f l i c t  o f  i n t e r e s t  exp ressed  b y  MFG, 
M r .  Hugh Smal l  Q.C. would b e  asked t o  nego t i a t e  on b e h a l f  o f  GHHL. 
Th is  r eso lu t i on  was said t o  b e  passed a t  a  mee t ing  he ld  on 
Sep tember  28 ,  1999 .  

94.  The  m inu tes  o f  GHHL's b o a r d  mee t ing  o f  Janua ry  26 ,  2 0 0 0 ,  
r e c o r d  t h a t  F I N S A C  b y  l e t t e r  d a t e d  January  21, 2 0 0 0 ,  r equ i r ed  
GHHL t o  s e t t l e  a l l  indebtedness b y  January  2 8 ,  2000 .  Th i s  mee t ing  
was sa id  t o  b e  h e l d  by  round  rob in .  The  m inu tes  say t h a t  M i e s  
agreed t o  lend GHHL US$678 ,252 .05  f o r  twe l ve  months .  The  
minutes  also say t h a t  t h e  Goodmans " r e f e r r e d  t o  t h e  m inu tes  o f  t h e  
las t  t w o  b o a r d  mee t i ng  i n  wh ich  t h e y  dec l a red  t h e i r  personal  

'.- 
i n t e r e s t  i n  t h e  proposed ar rangements  as t h e y  we re  t h e  m a j o r i t y  

1 
share  ho lde r s  i n  t h e  Company and t h e  m a j o r i t y  sha re  ho lde rs  i n  
M ies  and c o n f i r m e d  t h a t  t h e i r  i n t e r e s t  had n o t  changed". The  
January  2 6  m inu tes  have t h r e e  d i r e c t o r s  s igning on January  2 7 ,  
2 0 0 0  and t w o  on Janua ry  31, 2000 .  

95. The n e x t  r e l e v a n t  minutes  a r e  t hose  of  M a r c h  15, 2000 .  A t  t h a t  
mee t ing  t h e  b o a r d  i s  b r o u g h t  up t o  d a t e  w i t h  r e g a r d  t o  t h e  F I N S A C  
m a t t e r  by  M r .  Smal l .  The  b o a r d  i s  t o l d  t h a t  i n i t i a l l y  F I N S A C  
accep ted  t h a t  e r r o r s  were  made i n  ca lcu la t ing  t h e  indebtedness.  A t  
t h e  end o f  t h e  m e e t i n g  w i t h  F I N S A C  it was ag reed  t h a t  GHHL would 
pay J A $ 2 2 m .  T h e  d e b t  b e f o r e  t h e  acknowledged e r r o r s  was 
J A $ 2 8 m .  The  dead l ine  s e t  f o r  payment was November  8, 1999.  
F I N S A C  t h e n  asked a  most  cur ious  quest ion,  namely, w h e t h e r  Mr. - 1 
Small  r e p r e s e n t e d  t h e  m i n o r i t y  sha re  ho lde rs .  Queen's Counsel 
rep l i ed ,  q u i t e  app rop r i a t e l y ,  t h a t  h e  was r e t a i n e d  b y  t h e  company 
ac t i ng  t h r o u g h  t h e  boa rd .  The  r e s u l t  o f  t h i s  was t h a t  F I N S A C ,  on 
November  19, 1999 ,  t o l d  GHHL t h a t  it was demanding t h e  sum o f  
J A $ 2 5 m .  When  t h e  unreasonableness o f  F I N S A C ' s  pos i t i on  was 
po in ted  ou t  t o  t h e m  F I N S A C ' s  response was t o  say, on January  10, 
2000 ,  t h a t  unless t h e  agreement  i n  w r i t i n g  of t h e  m i n o r i t y  share  
ho lde rs  was p r e s e n t e d  GHHL was t o  repay t h e  e n t i r e  amount in 
f o u r t e e n  days.  Lea rned  Queen's Counsel i nd i ca ted  t o  F I N S A C ,  q u i t e  
c o r r e c t l y ,  t h a t  i t s  pos i t i on  was c o n t r a r y  t o  company law. A  cheque 
i n  t h e  sum of JA$22m was sen t  t o  F I N S A C  pursuant  t o  t h e  



agreement  e a r l i e r  a r r i v e d  a t .  O n  January  2 1 ,  2000, F I N S A C  
demanded J A $ 2 8 m  w i t h i n  seven days (see l e t t e r  d a t e d  January 2 1 ,  
2000 e x .  RG 14).  Queen's Counsel advised t h a t  i f  t h e  pos i t i on  of 
F I N S A C  was chal lenged t h e r e  was t h e  r i s k  o f  d r a w n  o u t  l i t i g a t i o n  
and d u r i n g  t h a t  t i m e  i n t e r e s t  would b e  mount ing  and t h e  legal cos ts  
would b e  s i g n i f i c a n t .  T h e  dec is ion  was made t h a t  a  F l o r i d a  
c o r p o r a t i o n  would lend t h e  money. The  money was l e n t  and F I N S A C  
was paid o f f  on J a n u a r y  28,  2000. The  m inu tes  r e c o r d  t h e s e  words:  
M r .  Goodman s t a t e d  t h a t  he had a  substant ia l  i n te res t  in t ha t  
Flor ida Corpora t ion. 

96. T h e  c loses t  t h a t  one comes t o  any k ind  of  d i sc losu re ,  p r i o r  t o  

(L1 t h e  January  26,  2000 meet ing ,  b y  e i t h e r  o f  t h e  Goodmans i s  a  
s t a t e m e n t  i n  wh ich  Mr.  Goodman sa id  t h a t  h e  "would t r y  t o  o b t a i n  
f i nanc ing  t o  e i t h e r  repay  Finsac on s e c u r i t y  o f  t h e  mor tgage  o r  
poss ib ly  make an o f f e r  f o r  t h e  Company i f  no s u i t a b l e  o f f e r s  w e r e  
f o r t h c o m i n g  b e f o r e  Finsac 's  dead l ine"  (see pa rag raph  4 on page 3 o f  
minutes  o f  b o a r d  m e e t i n g  h e l d  Sep tember  3,  1999). Mr. Phi l l ips,  a  
d i r e c t o r ,  asked i f  t h a t  would n o t  b e  a  c o n f l i c t  o f  i n t e r e s t .  Mr. 
Goodman r e p l i e d  t h a t  "it would n o t  b e  a  c o n f l i c t  o f  i n t e r e s t  if M r .  
Goodman dec la res  i t  as had j u s t  been done" (see paragraph 4 on 
page 3 o f  m inu tes  o f  b o a r d  mee t ing  he ld  S e p t e m b e r  3 ,  1999). N o  
s p e c i f i c  men t ion  o f  M i e s  was made. M r s .  Goodman said t h a t  M i e s  d id 
n o t  e x i s t  i n  S e p t e m b e r  1999. I f  t h i s  i s  so t h e n  c l e a r l y  Mr.  Goodman 
could n o t  r e f e r  t o  M i e s  s p e c i f i c a l l y .  

Ct 97. I n  none of t h e  e x h i b i t e d  minutes  o f  b o a r d  mee t ings  he ld  b e t w e e n  
Sep tember  3,  1999 and M a r c h  15, 2000, i s  t h e  name o f  M i e s  
ment ioned.  N e i t h e r  is t h e r e  any men t ion  i n  any o f  t h e  minutes  t h a t  
t h e  Goodmans w e r e  t h e  only  sha re  ho lde rs  i n  M i e s .  

98. I now look a t  t h e  ev idence o f  M r s .  Goodman on t h i s  issue. W e  now 
know t h a t  M i e s ,  t h e  company wh ich  p r o v i d e d  t h e  loan t o  GHHL, had 
only t w o  s h a r e  h o l d e r s  who w e r e  Mr. and M r s .  Goodman. T h e  
company was f o r m e d  i n  l a t e  1999 f o r  t h e  spec i f i c  purpose of lending 
money t o  GHHL. I t  was i n c o r p o r a t e d  i n  t h e  U n i t e d  S t a t e s  o f  
Amer ica .  M r s .  Goodman sa id  t h a t  a t  a  m e e t i n g  he ld  e i t h e r  i n  l a t e  
1999 o r  e a r l y  2000 h e r  i n t e r e s t  and t h a t  o f  h e r  husband w e r e  



d isc losed t o  t h e  boa rd .  She  said t h a t  h e r  husband d i d  n o t  g ive  a  
w r i t t e n  no t i ce  as r e q u i r e d  b y  a r t i c l e  87 b u t  he  gave no t i ce  verba l ly .  
She d isagreed  t h a t  she d i d  n o t  comply w i t h  a r t i c l e  87. Even though  
Mrs. Goodman sa id  she  complied w i t h  a r t i c l e  87 I have n o t  seen in  
t h e  mass o f  documents  any no t i ce  in w r i t i n g  as r e q u i r e d  by  t h e  
a r t i c l e .  A l l  t h i s  was t h e  g r i s t  f o r  Mr. Gordon's m i l l .  

99. The t e r m s  o f  a r t i c l e  87 so f a r  as i s  r e l evan t  a re :  
(I) A D i rec to r  who i s  in any way, whether d i rec t l y  o r  indirect ly,  

in te res ted in a  cont rac t  o r  proposed cont rac t  w i t h  the  Company 
shall  declare t h e  nature and ex ten t  o f  h is  i n te res t  a t  a  meeting o f  
the  D i rec to rs  in accordance w i t h  t h i s  Ar t ic le .  
(2) I n  t he  case o f  a  proposed cont rac t  the  declaration requi red 

by t h i s  A r t i c l e  t o  be made by a  D i rec tor  shal l  be made a t  the  
\ 31 

meeting of t he  D i rec to rs  a t  which the  question of enter ing in to 
the  cont rac t  is f irst taken in to consideration, o r ,  if t he  D i rec tor  
was not  a t  the  da te  o f  t h a t  meeting in teres ted in t he  proposed 
contract ,  a t  t h e  nex t  meeting o f  the  D i rec to rs  held a f t e r  he 
became interested,  and in a  case where the  D i rec to rs  becomes 
in teres ted in  a  cont rac t  a f t e r  i t  is made, the  said declaration 
shall  be made a t  t he  f i rst meeting o f  t he  D i rec to rs  he ld  a f t e r  the  
D i rec tor  becomes so interested. 
(3) For t he  purposes o f  t h i s  Ar t ic le ,  a  general  not ice given to  the  
D i rec tors  o f  t h e  Company by a  D i rec tor  t o  the  e f f e c t  t h a t  he i s  a  
member o f  a  speci f ied company or  f i r m  and i s  t o  be regarded as 
in teres ted in any cont rac t  which may, a f t e r  t he  date o f  the  
notice, be made w i t h  t h a t  company or  f i r m  shal l  be deemed t o  be  a  - 1 
su f f i c i en t  declarat ion o f  in teres t  in re lat ion to  any cont rac t  so 
made if the  fol lowing conditions are  sat is f ied,  t h a t  is to  say, t h a t  
- 

(a) t he re  a re  s t a ted  in the  said not ice the  nature and 
ex ten t  of t h e  in te res t  o f  the  said D i rec tor  in such company 
or  f i r m ;  and 
(6) a t  t he  t ime the  question of confirming or  enter ing in to 
any con t rac t  is f irst taken in to consideration the  ex ten t  o f  
his i n te res t  in such company or  f i r m  is not  g rea te r  than is 
s ta ted  in t h e  notice,, and 



(c) e i the r  the  not ice i s  given a t  a meeting o f  the  Directors 
or  the D i rec tor  takes al l  reasonable s teps t o  secure tha t  i t  
i s  brought  up and read a t  the  nex t  meeting o f  the 
D i rec tors  a f t e r  i t  i s  given. 

100. T h e r e  a r e  o t h e r  paragraphs i n  t h e  a r t i c l e  b u t  none s t a t e s  
t h e  consequences o f  a b r e a c h  o f  t h e  a r t i c l e s  and n e i t h e r  does 
s e c t i o n  188 o f  t h e  Companies A c t  1965  (dea l ing  w i t h  d i sc losu re  b y  
d i r e c t o r s  o f  i n t e r e s t  o f  c o n t r a c t  w i t h  o r  pend ing c o n t r a c t  w i t h  
company of  w h i c h  t h e y  a r e  d i r e c t o r s )  wh ich  was t h e  r e l e v a n t  
s t a t u t e  a t  t h e  t i m e  t h e s e  a r t i c l e s  w e r e  made. 

C ' 101. I n  reso lv ing  t h e  d i s p u t e  on t h i s  p o i n t  it i s  i m p o r t a n t  t o  
d e f i n e  what  i s  mean t  b y  d isc losure .  T h e  case o f  The Liquidators of 
the  Imper ia l  Mercant i le  Cred i t  Associa t ion v. Edward John 
Coleman and John Watson Knight (1873)  LR 6 H L  189 prov ides  an 
answer.  T h e  r e l e v a n t  a r t i c l e  was w o r d e d  d i f f e r e n t l y  f r o m  t h a t  i n  
t h e  i n s t a n t  case b u t  t h a t  does n o t  d e t r a c t  f r o m  t h e  idea exp ressed  
b y  L o r d  Cairns. L o r d  Cairns said,  i n  response t o  t h e  p ropos i t i on  t h a t  
t h e  r e q u i r e m e n t  i n  t h e  a r t i c l e  t o  d isc lose " h i s  i n t e r e s t "  was m e t  i f 
t h e  d i r e c t o r  s imp ly  s t a t e s  t h a t  he  has an i n t e r e s t ,  a t  page 205 :  

Did he "declare," or, as that word implies, shew clearly his interest? His 
interest mhht be anything, from the absolute ownership of the property 
sold, down to a r h h t  o f  a nominal charge on or payment out of it. Did he, 
then, "declare" what his intention was? Certainly he did not. A man declares 
his opinion or his intentions when he states what his opinion is, or what his 
intentions are, not that he has an opinion or that he has intentions; and so, in 
my opinion, a man declares his interest, not when he states that he has an 
interest, but when he states what his interest is. 

1 0 2 .  L o r d  C h e l m s f o r d  i n  t h e  same case o b s e r v e d  t h a t  " t h a t  the  
words o f  the a r t i c l e  a re  not  " to  declare t ha t  he has an in terest , "  
b u t  to  "declare h is  in teres t , "  which seem t o  involve not  merely the  
declaration o f  the  existence o f  an in teres t  b u t  the  nature of tha t  
in teres t ,  For surely when the  d i rec to rs  are t o  determine whether 
they wi l l  enter  in to  any contract ,  o r  order  any work t o  be done f o r  
the  company in  which a bro ther  d i rec tor  is  in terested,  i t  may be a 



most important element in thei r  consideration what the  nature of 
the  in te res t  i s  which i s  required to be declared" (see page 200).  

103. M r s .  Goodman accepted t h a t  her  husband d i d  no t  make t h e  I 

d isc losure i n  w r i t i ng .  I have no t  seen any evidence of a  dec lara t ion I 
in  w r i t i n g  b y  t h e  Goodmans as requ i red  b y  a r t i c l e  87 .  I t  can b e  

1 I 

argued t h a t  t h e  minutes of t h e  board meetings of September  3 and 
28,  1999,  do n o t  show L o r d  Cairns' s tandard  was me t .  The e x t r a c t s  
o f  f r o m  t h e  minutes of t h e  January 26,  2 0 0 0  meet ing  do no t  show 
t h a t  a  dec la ra t i on  in  w r i t i n g  was made b y  t h e  Goodmans. However 
t h e  January 26  minutes do show t h a t  t h e  t e r m s  of t h e  loans were 
disclosed t o  t h e  o t h e r  d i r e c t o r s  and t h a t  t h e  Goodmans were t h e  
m a j o r i t y  share  ho lders  of t h e  lender.  M r .  Gordon has n o t  suggested 

i t o  me what  t h e  w r i t t e n  dec lara t ion would have added t o  t h e  

I 
knowledge of t h e  board  of d i r ec to r s .  I t  is  t r u e  t h a t  t h e  minutes do 

' 
I 

I 

n o t  say t h a t  t h e  Goodmans were t h e  sole share ho lders  as opposed 
t o  only share  ho lders .  L e t  me r e f e r  t o  t h e  law on t h i s  po in t  f u r t h e r  1 
b e fo re  coming t o  my f ina l  conclusion on t h i s  aspect  of  t h e  case. 

I 

104. Th is  b reach ,  so f a r  as I have been ab le  t o  research ,  does 
no t  lead t o  t h e  conclusion t h a t  t h e  c o n t r a c t  is  void as suggested b y  
t h e  c la imants.  Fo r  me t o  a r r i v e  a t  t h i s  conclusion M r .  Gordon 
needed t o  demons t ra te  t h a t  t h e  cases t o  which I am about  t o  r e f e r  
were e i t h e r  wrongly dec ided o r  have no app l ica t ion t o  t h e  f a c t s  
b e f o r e  me - a  f o rm idab le  task .  

105. I t  is  des i rab le  t o  t r a c e  t h e  h i s t o r y  o f  t h e  development o f  I>< - > 
t h e  law as it r e l a t e s  t o  d i r e c t o r s  being in  a  f i duc ia r y  re la t ionsh ip  
w i t h  t h e i r  companies i n  o r d e r  t o  de te rmine  whe the r  t h e  f a i l u re  b y  
t h e  t h i r d  and f o u r t h  defendants t o  dec lare  t h e i r  i n t e r e s t  i n  
accordance w i t h  t h e  a r t i c l e s  was a  breach o f  t h e i r  f i d u c i a r y  d u t y  
and t h e n  go on t o  consider t h e  appropr ia te  remedy,  if any, in t h e  
c i rcumstances o f  t h i s  case. 

106.  I n  t h e  g r e a t  case of Aberdeen Rly Co v Blakie Bros (1854) 
1  Macq 461,  Blakie B r o t h e r s  agreed t o  make i r on  cha i rs  f o r  
Aberdeen Railway. Blakie sued t o  enforce t h e  con t rac t .  Aberdeen 
successful ly r e s i s t e d  t h e  ac t ion  by  pleading t h a t  t h e  chairman o f  



i t s  boa rd  o f  d i r e c t o r s  was a  managing p a r t n e r  of  Blakie. L o r d  
Cranwor th  L.C. sa id  t h i s  a t  page 4 7 1  - 4 7 2 :  

The d i rec to rs  a re  a body t o  whom is  delegated t he  duty  of 
managing t he  general  a f f a i r s  of t he  company. A corporate body 
can only ac t  by  agents, and i t  is  o f  course the  du t y  of those 
agents so t o  ac t  as bes t  to  promote the  in teres ts  of the  
corporation whose a f f a i r s  they are conducting. Such agents have 
dut ies t o  discharge o f  a f iduciary nature towards the i r  principal, 
And i t  is a ru le  o f  universal application t h a t  no one, having such 
dut ies t o  discharge, shall  be allowed to enter  in to engagements 
in which he has, o r  can have, a personal i n te res t  conf l ict ing, o r  
which possibly may conf l ict ,  w i t h  t he  in te res t  of those whom he 
is bound to p ro tec t .  So s t r i c t  in th i s  pr inciple adhered to  t h a t  no 
question is  allowed to  be raised as to the  fairness or  unfairness 
of  a cont rac t  so entered into. I t  obviously is, o r  may be, 
impossible t o  demonstrate how f a r  in any par t icu lar  case the  
terms of such a cont rac t  have been the  best  f o r  t he  in teres t  o f  
the  cestui  que t r us t ,  which i t  was possible t o  obtain. I t  may 
sometimes happen t h a t  the  terms on which a t rus tee has deal t  o r  

a t tempted t o  deal w i th  the  estate o r  in teres ts  o f  those f o r  
whom he i s  a t rustee,  have been as good as could have been 
obtained from any o the r  person - they may even a t  the  t ime have 
been be t t e r .  But  sti l l  so in f lex ib le i s  the  ru le  t h a t  no inquiry on 
t h a t  sub jec t  is permi t ted .  

107. Such a  c o n t r a c t  i s  vo idable i n  equ i t y  on t h e  app l ica t ion  o f  

(2 t h e  company. Th i s  was an app l ica t ion  i n  t h e c o m p a n y  law c o n t e x t  o f  
t h e  pr inc ip les  la id  down i n  Keech v Sandford (1726) Set Cas Ch 61  
and Whelpdale v Cookson (1747) 1 Ves Sen 9. The  escape r o u t e  f o r  
t h e  f i duc i a r y  was t o  make f u l l  d isc losure  t o  t h e  person t o  whom t h e  
d u t y  was owed. 

108. Throughou t  t h e  l a t t e r  ha l f  o f  t h e  n i ne teen th  cen tu r y ,  
b e f o r e  t h e  changes i n  t h e  law e f f e c t e d  b y  s t a t u t e  as wel l  as by  
a r t i c l e s  of associat ion,  t h e  view was t h a t  d i sc losu re  had t o  b e  made 
t o  t h e  share  ho lde rs .  D isc losure  b y  t h e  d i r e c t o r  t o  h is  f e l l ow  
d i r e c t o r s  was i n s u f f i c i e n t  (see N o r t h -  Wes t  Transportat ion Co. 
L t d  v Bea t t y  (1887)  12 App Cas 589).  The  t r a d i t i o n a l  unders tand ing 



has been a l t e r e d  i n  Jamaica by  sec t ion  188 of  t h e  Companies A c t  
1965 ,  (now sec t i on  193, t h e  Companies A c t  2 0 0 4  and ar-1-icle 90(1) of 
Tab le  A  o f  t h e  Ac t ) .  A r t i c l e  87 ,  i n  t h e  case b e f o r e  me, is  d i r e c t e d  
t o  t h e  same issue,  t h a t  i s ,  t o  p e r m i t  d i r e c t o r s  who would, w i t h o u t  
t h e  s t a t u t o r y  prov is ion  and a r t i c l e  would b e  i n  b r e a c h  o f  t h e i r  
f i d u c i a r y  d u t i e s  t o  t h e  company. The  e f f e c t  o f  t h e  change in  t h e  
law is  t h a t  d i r e c t o r s ,  who would o the rw i se  b e  i n  b r e a c h  o f  t h e i r  
f i duc i a r y  d u t i e s  t o  t h e  company, would no t  b e  i n  b reach  once t h e y  
made d isc losu re  i n  t h e  manner p resc r i bed  b y  s t a t u t e  and re levan t  
a r t i c l e s  of assoc ia t ion .  I t  must  no b e  unders tood ,  however ,  t h a t  
f a i l u r e  t o  d i sc lose  i n  t h e  manner p resc r i bed  b y  t h e  s t a t u t e  and 
a r t i c l e s  of assoc ia t ion  meant  t h a t  t h e  c o n t r a c t  was voidable.  

109. The  r e a l  p rob lem f o r  t h e  c la imants i n  t h i s  case, I f e a r ,  i s  i 1 
t h a t  t h e  case law ind ica tes  t h a t  usual ly t h e  p rope r  c la imant  t o  
chal lenge a  c o n t r a c t  on t h e  grounds i nd i ca ted  b y  t h e  c la imants  is 
t h e  company i t s e l f  and no t  ind iv idual  share  ho lde rs .  Ever  s ince Foss 
v H a r b o t t l e  6 7  ER 189 t h e  c o u r t s  have n o t  d isp layed g r e a t  
en thus iasm f o r  i n t e r f e r i n g  in  t h e  i n t e rna l  opera t ions  o f  a  company 
when a  b r e a c h  o f  a r t i c l e s  has a r i sen  i n  t h e s e  c i rcumstances.  A  
survey o f  t h e  cases revea ls  t h a t  t h e  approach t o  t h i s  issue has been  
p ragmat i c  r a t h e r  t h a n  doc t r i na i r e .  I f  t h e  b reach  can b e  approved 
b y  t h e  m a j o r i t y  of  t h e  share  ho lde r s  t h e n  t h e  c o u r t s  do no t  
i n t e r f e r e .  T h e  ra t i ona le  f o r  t h i s  as exp la ined b y  Vice Chancel lor  . 

W ig ram i n  Foss v H a r b o t t l e  i s  t h a t  it may happen t h a t  wh i le  t h e  
c o u r t s  a r e  busy dec la r ing  inval id  t h e  ac t i on  t a k e n  i n  b reach  of 
a r t i c l e s  t h e  sha re  ho lde r s  m igh t  approve t h e  ac t i on  taken.  

110. I n  o r d e r  t o  escape f r o m  t h e  consequences of  what  has j u s t  
been s t a t e d  Mr. Gordon s u b m i t t e d  t h a t  t h e  a r t i c l e s  o f  assoc ia t ion  
ope ra te  as a  c o n t r a c t  be tween  t h e  share  ho lde rs  and each share  
ho lde r  has a  r i g h t  t o  e n f o r c e  t h e  c o n t r a c t .  I agree  t h a t  it is wel l  
es tab l i shed  t h a t  a  sha re  ho lde r  can t a k e  s teps  t o  e n f o r c e  t h e  
observance o f  t h e  t e r m s  o f  a r t i c l es .  I f  he  a c t s  i n  t i m e  t h e  share  
ho lde r  may even ob ta i n  an i n j unc t i on  aga ins t  t h e  company 
res t r a i n i ng  it f r o m  b reach ing  i t s  a r t i c l e s  (see Wood v Odessa 
Waterworks Company (1889) 4 2  Ch. D. 636) .  One member o f  t h e  
company may even sue ano the r  based on t h e  c o n t r a c t  c r e a t e d  b y  t h e  



a r t i c l e s  w i t h o u t  t h e  company be ing a  p a r t y  t o  t h e  ac t i on  (see 
Rayfield v Hands [I9601 Ch 1 ) .  Mr. Gordon's p ropos i t i on  i s  t r u e  as a  
ve ry  b road  s t a t e m e n t  of p r inc ip le  b u t  as w i t h  a l l  ove rb road  
s t a temen ts  is  a p t  t o  mislead. I shal l  examine h i s  p ropos i t i on  
f u r t h e r .  

111 .  I n  Hely-Hutchinson v Brayhead [I9681 1 Q . B .  549 a 
d i r e c t o r  o f  a  company f a i l e d  t o  dec lare  h i s  i n t e r e s t  i n  a  c o n t r a c t  i n  
accordance w i t h  t h e  t h e n  e x t a n t  prov is ions of t h e  Companies A c t  
1948 ( sec t ion  199) and a r t i c l e  99 o f  t h e  a r t i c l e s  of  associat ion.  
L o r d  Denning M.R. he ld  t h a t  t h e  c o n t r a c t  was voidable and n o t  void. 
Th is  i s  wha t  L o r d  Denning said a t  page 585. 

c1  I t  seems t o  me t ha t  when a d i rec to r  fai ls to  disclose his 
in terest ,  t he  e f f e c t  i s  the  same as non-disclosure in  contracts  
uberrimae f idei ,  o r  non-disclosure by a promoter who sel ls to  the  
company proper ty  in which he is in terested;  see Re Cape Breton 
Co.; Burland v, Earle. Non-disclosure does no t  render the  
contract  void or  a nul l i ty.  I t  renders t he  cont rac t  voidable a t  
the instance o f  t he  company and makes the  d i rec to r  accountable 
f o r  any secre t  p r o f i t  which he has made. 

1 1 2 .  L o r d  Denning also dea l t  w i t h  t h e  word ing o f  t h e  p a r t i c u l a r  
a r t i c l e  i n  t h e  case b e f o r e  h im and concluded t h a t  desp i t e  i t s  
wording it was n o t  accu ra te  t o  say t h a t  fo l l ow ing  t h e  a r t i c l e  i s  a  
cond i t i on  p receden t  t o  c o n t r a c t  f o rma t i on .  H e  sa id  a t  pages 585 - 
586: 

On the wording i t  might be suggested t h a t  the re  is no cont rac t  
unless the  d i rec to r  discloses his in teres t .  I n  o the r  words, t h a t  
disclosure i s  a condition precedent to  the  formation o f  a 
contract.  But I do not think tha t  i s  cor rec t .  A l l  t ha t  a r t i c le  99 
does i s  t o  val idate every contract  when the  d i rec tor  makes 
proper disclosure. If he discloses his in teres t ,  t he  cont rac t  i s  
not voidable, nor i s  he accountable f o r  p ro f i t s .  But if he does not  
disclose his in teres t ,  the e f f e c t  o f  the  non-disclosure i s  as 
before: the  cont rac t  i s  voidable and he is  accountable f o r  secre t  
p ro f i t s .  
In th is  case, therefore,  the  e f f e c t  o f  the non-disclosure by Lord  

Suirdale was not  to  make the contract  void or  unenforceable. I t  



only made t he  cont rac t  voidable. Once t h a t  is held, everyone 
agrees t h a t  i t  is f a r  too la te to  avoid it. I t  is  impossible t o  put  
the  pa r t i es  back in the  same position, or  anything l ike i t .  The 
contracts  are, there fore ,  valid and, I would add, enforceable. So 
Lord  Suirdale can sue upon them. 

113.  T h e  passage a lso conta ins  a n o t h e r  salvo t h a t  i s  f a t a l  t o  t h e  
c la imants  i n  t h e  case b e f o r e  me. T h e  M a s t e r  o f  Rol ls  i n d i c a t e d  t h a t  
i t  m u s t  b e  poss ib le  t o  r e s t o r e  t h e  p a r t i e s  t o  t h e  p o s i t i o n  t h a t  t h e y  
w e r e  i n  b e f o r e  t h e  c o n t r a c t  i f  a  vo idab le  c o n t r a c t  i s  t o  b e  s e t  
as ide.  T h e r e  i s  no ev idence t h a t  t h a t  i s  poss ib le  i n  t h i s  case. 

114.  L o r d  Pearson i n  Hely-Hutchinson s t a t e d  a t  page 594: 
The second main question is: How, i f a t  all, are t he  contracts  'L 

af fec ted by  Lo rd  Suirdale 's fai lure t o  disclose h is  interests? 
Sect ion 199 o f  the  Companies Act ,  1948, and a r t i c le  99 o f  
Brayhead 's a r t i c les  of association contain the  pro  visions re l ied  
on by Brayhead. I t  is not  contended t h a t  sect ion 199 in i t s e l f  
a f fec ts  the  contract .  The section merely creates a s t a tu to r y  
duty  of disclosure and imposes a f ine fo r  non-compliance. But i t  
has t o  be read in  conjunction w i th  a r t i c le  99. The f i r s t  sentence 
of t ha t  a r t i c l e  is obscure. If a d i rec tor  makes or  is in teres ted in  
a cont rac t  w i t h  the  company, bu t  fa i l s  duly t o  declare h is  
in terest ,  what  happens to  the  contract? I s  it void, o r  is i t  
voidable a t  the  option o f  the  company, o r  is it s t i l l  binding on 
bo th  par t ies,  o r  what? The ar t i c le  supplies no answer t o  these 
questions. I think the  answer must be supplied by the  general  1 
law, and t he  answer is t ha t  the  contract  i s  voidable a t  the  option 
of the  company, so t h a t  the company has a choice whether  to  
a f f i rm o r  avoid the  contract,  b u t  the  cont rac t  must be e i the r  
to ta l l y  a f f i rmed o r  to ta l l y  avoided and the  r i g h t  of avoidance w i l l  
be los t  i f  such t ime elapses o r  such events occur as to prevent 
rescission o f  the  contract :  Great Luxembourg Railway Co. v. 
Magnay; I n  r e  Cape Breton Co.; Kaye v. Crovdon Tramways Co. : 
Transvaal Lands Co. v. New Belsium (Transvaal) Land and 
Development Co,; and Cook v. Deeks. 



1 1 5 .  Hely-Hutchinson on t h i s  po in t  was r e f e r r e d  t o  by  t h e  
House o f  Lo rds  i n  Guinness plc v Saunders [ I9901 2  A.C. 663.  Th is  
decis ion o f  t h e  House i s  v i t a l  because t h e  judgment  o f  L o r d  G o f f  
c o n f r o n t s  head on submissions iden t i ca l  t o  t h a t  made b y  Mr. Gordon 
t h i s  case. I f  t h e r e  was any case in  which t h e  o p p o r t u n i t y  t o  accept  
submissions ind is t i ngu ishab le  t o  t h a t  made b y  M r .  Gordon,  Guinness 
plc was t h a t  case. Y e t  i n  t h e  end t h e  House dec l ined t o  accep t  t h a t  
p ropos i t i on  even when L o r d  Templeman's j udgment  ra i sed  
expec ta t ions  t h a t  m igh t  have happened. I n  t h e  Guinness case, t h e  
company sought  t o  recover  E5 .2m f r o m  M r .  W a r d  on t h e  basis t h a t  
h e  f a i l e d  t o  d isc lose h i s  i n t e r e s t  in  a  c o n t r a c t  t o  wh ich  t h e  company 
was a  p a r t y .  The  money was paid t o  Mr. W a r d  a r i s i ng  o u t  o f  a  

C ' dec is ion b y  a  c o m m i t t e e  o f  t h e  d i r e c t o r s  o f  Guinness t o  pay h im t h e  
money f o r  h i s  ass is tance i n  successfu l  t a k e  over  b i d  launched b y  
Guinness f o r  a n o t h e r  company. A t  a l l  ma te r i a l  t imes  M r .  W a r d  was a  
d i r e c t o r  o f  Guinness. The  boa rd  had au tho r i sed  a  subcommi t tee  o f  
t h r e e  t o  conclude t h e  t a k e  over  b i d  and e x e c u t e  a l l  documents 
necessary b u t  t h e r e  was no au tho r i sa t i on  t o  pay Mr.  W a r d  any f e e s  
f o r  h i s  r o l e  i n  t h e  t ransac t ion .  A t  no t i m e  was t h i s  payment  
approved or  au tho r i sed  by  t h e  board .  I t  as approved b y  t h e  same 
sub-commi t tee  o f  t h e  board .  

116. The  re l evan t  prov is ion  o f  t h e  Companies A c t  1985,  sec t ion  
317, had t h e  same e f f e c t  as sec t ion  199 o f  t h e  Companies A c t  1948 
which was cons ide red  in  Hely-Hutchinson. B e f o r e  t h e  Vice 
Chancel lor and t h e  Cour t  o f  Appeal Guinness succeeded on t h e  
b reach  of sec t i on  317. Thus when t h e  case a r r i v e d  i n  t h e  House, t h e  
pos i t i on  was t h a t  b reach  o f  d isc losure,  w i t h o u t  more,  enabled t h e  
c o n t r a c t  t o  b e  s e t  aside. The  decis ions in  t h e  c o u r t s  below were  
capable o f  suggest ing  t h a t  t h e  c o n t r a c t  was void and n o t  mere ly  
voidable. Counsel f o r  W a r d  advanced t h e  a l t e r n a t i v e  argument  t h a t  
i f  he  f a i l e d  i n  h i s  o t h e r  submission t h e n  Hely-Hutchinson was 
wrongly dec ided  and should b e  over ru led .  I n  t h e  House t w o  ma jo r  
speeches were  de l i ve red  by  Lo rds  Templeman and G o f f .  N e i t h e r  
speech accep ted  t h e  argument  t h a t  t h e  f a i l u r e  t o  d isc lose i n t e r e s t  
by a  d i r e c t o r ,  b y  i t s e l f ,  was s u f f i c i e n t  t o  have t h e  c o n t r a c t  s e t  
aside. 



117. L o r d  Templeman r e f e r r e d  t o  t h e  speech o f  L o r d  G o f f  b u t  
d i d  no t  d i s sen t  f r o m  L o r d  G o f f ' s  analysis o f  Hely-Hutchinson. L o r d  
Goff  sa id a t  pages 696  - 6 9 8 :  

What course has the action taken? Before the Vice-Chancellor, 
I 

judgment was given against Mr .  Ward on admissions, on the basis 
t ha t  he had received the money in breach o f  his f iduciary duty 
as a d i rec to r  o f  Guinness, by reason o f  his fa i lure to  disclose his ~ 
in teres t  in the agreement under which he performed the I 

I 

services, as required by section 3170)  o f  the Companies Ac t  I 

1985. In the Court o f  Appeal [I9881 1 W.L.R. 863, M r .  Ward 's  
appeal against t ha t  decision was dismissed, I t  was said of him, a t  
pp. 870-871, t ha t  he had ' succeeded in ge t t ing  h is  hands on the 
company's money, ' and tha t  the company had never ceased to  own -\ 1 
the money which he had been paid. Accordingly Mr .  Ward was 
constructive t rustee o f  the money which he had received, and 
must pay i t  back. I f  he wished to  make a claim f o r  remuneration 1 
in respect o f  the services which he claimed to  have rendered to  
Guinness, he must br ing a separate action, 
The mat ter  then came before your Lordships' House, by leave o f  

the House. M r .  Ward 's  submissions were presented to  the 
Appellate Committee, in an argument conspicuous for  i t s  
moderation as well as f o r  i t s  skil l, by junior counsel, M r .  Crow. I t  
gradually became clear t ha t  Mr .  Crow's cr i t ic isms o f  the 
decisions of the courts  below were well founded, and t ha t  (quite 
apart  f rom very serious dif f icu l t ies arising upon the construction 
o f  section 317) they were inconsistent w i th  Hely-Hutchinson v. 
Brayhead Ltd 119681 1 Q.B. 549, a decision o f  an exceptional L ) 
Court of Appeal consisting o f  Lord Denning M.R., Lo rd  
Wilberforce and Lord Pearson. The decision in t h a t  case 
proceeded on the basis tha t  the s ta tu tory  duty of disclosure 
(then embodied in section 199 o f  the Companies Ac t  1948) did 
not of i tse l f  a f f e c t  the validity o f  a contract.  The section had 
however to be read w i th  provisions in the ar t ic les  imposing a 
duty of disclosure upon di rectors o f  the company. I f  a d i rec tor  
enters into, or  is  interested in, a contract  w i th  the company, bu t  
fa i ls  to  declare his interest,  the e f f e c t  is that ,  under the 
ordinary principles o f  law and equity, the contract  may be 
voidable a t  the  instance of the company, and in cer ta in cases a 



d i rec tor  may be cal led upon to  account f o r  p ro f i t s  made from the 
transaction: see per Lord  Wi lber force,  a t  p. 589, and Lord  
Pearson, a t  p. 594.  Perhaps the mat ter  i s  pu t  most clearly by 
Lord  Pearson, who said; 

' I t  i s  not  contended tha t  section 199 in i tse l f  a f fec ts  I 
the  contract .  The section merely creates a s t a tu to r y  duty 

I 

o f  disclosure and imposes a f ine  f o r  non-compliance, But i t  I 
has to  be  read in conjunction w i th  a r t i c le  99. The f i r s t  
sentence o f  t h a t  a r t i c le  is  obscure. If a d i rec to r  makes or 
i s  in teres ted in a contract w i th  the  company, b u t  fa i ls  duly 
t o  declare h is  in terest ,  what happens to the contract? I s  i t  
void, o r  i s  it voidable a t  the  option o f  the  company, or  i s  it 

i 
I 

s t i l l  binding on bo th  part ies, or  what? The a r t i c le  supplies 1 
no answer t o  these questions. 1 th ink the  answer must be 
supplied by the general law, and the  answer is  t h a t  the  
cont rac t  is voidable a t  the  option o f  the  company, so t h a t  
the company has a choice whether t o  a f f i r m  or  avoid the  
con t r ac t ,  b u t  the  contract  must be e i the r  t o  ta l ly  a f f i r m e d  
or to ta l l y  avoided and the  right o f  avoidance w i l l  be lost  if I 

such t ime elapses o r  such events occur as t o  prevent i 
rescission o f  the  con t r a c t  . . . ' 

On th i s  basis 1 cannot see tha t  a breach o f  sect ion 317, which is 
not  f o r  present purposes significan t l y  d i f f e r e n t  f rom section 
199 o f  the  A c t  o f  1948, had i t se l f  any e f f e c t  upon the  cont rac t  
between M r .  Ward and Guinness. As a mat ter  o f  general  law, t o  
the  ex ten t  t h a t  the re  was fai lure by M r .  Ward  t o  comply w i t h  his 
du ty  of disclosure under the  relevant a r t i c le  of Guinness (ar t ic le  
IOO(A)), t he  cont roc t  (if any) between him and Guinness was no 
doubt voidable under the  ordinary principles of t he  general  law 
t o  which Lo rd  Pearson re fe rs .  But i t  has long been the  law that ,  
as a condit ion o f  rescission o f  a voidable contract ,  t he  par t ies  
must be pu t  in s ta tus  quo; fo r  th is  purpose a cour t  o f  equity can 
do what is  pract ical ly jus t ,  even though it cannot res to re  the 
par t ies  precisely t o  the  s ta te  they were in be fo re  the  contract.  
The most famil iar statement of the law is perhaps t ha t  of Lord  
Blackburn in Erlanger v, New Sombrero Phosphate Co, (1878) 3 
App.Cas. 1218, when he said, a t  p. 1278: 

' I t  is, I think, clear on principles of general just ice,  



t ha t  as a condition to  a rescission the re  must be a 
r es t i t u t i o  in  integrum. The par t ies  must be pu t  in s ta tus  
quo. . . . I t  i s  a doctr ine which has o f t e n  been ac ted upon 
bo th  a t  law and in equity. ' 

However on t ha t  basis Guinness could not  simply claim to be 
en t i t l ed  to  the  £ 5.2m. received by M r .  Ward. The cont rac t  had 
t o  be rescinded, and as a condition o f  the  rescission M r .  Ward 
had to  be placed in s t a tu  quo. No doubt th i s  could be done by a 
cour t  o f  equity making a j us t  allowance f o r  the  services he had 
rendered; b u t  no such allowance has been considered, l e t  alone 
made, in the  present  case. 
Faced w i t h  these problems, M r .  Oliver was driven, in the  last  

resor t ,  t o  submit  t ha t  Hely-Hutchinson v. Brayhead L td .  was 
wrongly decided, 1 have to  confess tha t  I would hes i ta te  long 1 \- 

be fo re  holding t h a t  a decision o f  such a cour t  was erroneous. 
Careful s tudy of the decision, w i th  the assistance o f  counsel, 
merely served t o  re in force  my natural  expectat ion t h a t  the case 
was r igh  t l y  decided. 

118. L o r d  Gof f  t h e r e f o r e  accep ted  t h a t  Hely-Hutchinson was 
s t i l l  good law. I cannot  s t a t e  t h e  pos i t i on  more  a f f i r m a t i v e l y  b u t  it 
does seem t h a t  L o r d  Templeman d i d  no t  f i n d  t h i s  analysis and 
conclusion ob jec t ionab le .  I apprec ia te  o f  course t h a t  i n  t h e  f i n a l  
analysis,  t h e  House was able t o  o v e r t u r n  t h e  c o n t r a c t  on t h e  bas is  
t h a t  t h e  c o n t r a c t  was ac tua l l y  concluded b y  a  c o m m i t t e e  o f  t h e  
company and n o t  b y  t h e  d i r e c t o r s  as r equ i r ed  b y  t h e  a r t i c l e s  o f  
associat ion.  \- -1 
119. Cases subsequent  t o  Guinness have bo rne  o u t  t h e  view 

expressed e a r l i e r  t h a t  t h e  approach o f  t h e  c o u r t s  i n  t h i s  a rea  has 
been one o f  p ragmat i sm ins tead  o f  legal ism. I n  Lee Panavision L t d  v 
Lee Light ing L t d  [I9921 BCLC 22 t h e  Cour t  o f  Appeal sa id  t h a t  
would h e s i t a t e  b e f o r e  dec lar ing  t h a t  f a i l u r e  t o  f o r m a l l y  d isc lose an 
i n t e r e s t  a t  a  b o a r d  meant  t h a t  a  c o n t r a c t  was void i n  c i rcumstances 
where  a l l  t h e  d i r e c t o r s  were  possessed o f  t h e  i n f o rma t i on .  I n  
Runciman v Wa l t e r  Runciman plc [I9921 BCLC 1084,  Simon Brown J. 
was p repared  t o  assume t h a t  t h e r e  was non-d isc losure  b u t  i n  t h e  
c i rcumstance of t h e  case t h e  s t r i c t l y  f o rma l  approach would n o t  add  



t o  t h e  pool o f  knowledge avai lab le t o  t h e  d i r e c t o r s .  I n  MacPherson 
v European S t r a t e g i c  Bureau L t d  [I9991 2  BCLC 2 0 3 ,  t h e  t h r e e  
d i r e c t o r s  w e r e  also t h e  only sha re  ho lde rs .  F e r r i s  J. h e l d  t h a t  t h e  
share  h o l d e r s  qua share  h o l d e r s  a l l  knew t h e  i n t e r e s t s  o f  t h e  
d ~ r e c t o r s  s ince t h e  s h a r e  ho lde rs  and d i r e c t o r s  w e r e  t h e  same 
persons and so t h e  f a i l u r e  t o  d isc lose t h e i r  i n t e r e s t s  f o r m a l l y  as 
r e q u i r e d  by  t h e  Companies A c t  mere ly  made t h e  c o n t r a c t  vo idab le  
and n o t  void.  F ina l l y ,  Colin Gwyer & Assoclbtes L t d  and others v 
Palmer and o thers  [ZOO31 2 BCLC 153, a  case c i t e d  b y  Mr. Gordon 
t o  suppor t  h i s  p r o p o s i t i o n  t h a t  b r e a c h  o f  t h e  d i s c l o s u r e  r u l e  meant  
t h a t  t h e  c o n t r a c t  was void. Th is  case p rov ides  no such s u p p o r t  
because a t  pa rag raph  67  t h e  judge  n o t e s  t h a t  t h e  only o t h e r  

C' d i r e c t o r  a t  t h e  mee t ing  had t h e  i n f o r m a t i o n  t h a t  was sa id  ough t  t o  
have been d isc losed.  

120. M y  conclus ion i s  t h a t  t h e  law does n o t  r e q u i r e  Phar isa ic  
observance w i t h o u t  any cons ide ra t i on  of t h e  s p i r i t  b e h i n d  i t .  T h e  
law looks a t  t h e  m a t t e r  te leo log ica l ly  and examines t h e  purpose of  
t h e  d i sc losu re  r u l e .  T h e  purpose o f  t h e  r u l e  i s  t o  see t h a t  t h e  b o a r d  
knows a l l  t h e  r e l e v a n t  f a c t s  a t  t h e  t i m e  t h e  dec is ion  i s  made even if 
t h e r e  i s  a  b r e a c h  in  t h e  manner t h e  d i sc losu re  i s  t o  b e  made. Thus 
t h e  issue, i n  t h e  i n s t a n t  case, becomes, n o t  w h e t h e r  t h e r e  was a  
f a i l u r e  t o  d i sc lose  in  accordance w i t h  t h e  s t a t u t e  and t h e  a r t i c l e s ,  
b u t  w h e t h e r  t h e  persons o r  body  t o  whom t h e  d i sc losu re  should 
have been made had a l l  t h e  re levan t  i n f o r m a t i o n .  I exc lude  f r o m  
t h i s  s t a t e m e n t  o f  p r i n c i p l e  t h e  case o f  one-man companies because 
t h e s e  r e q u i r e  s e p a r a t e  cons ide ra t i on  wh ich  does n o t  a r i s e  h e r e .  I f  
it can b e  e s t a b l i s h e d  t h a t  t h e  re levan t  i n f o r m a t i o n  was i n  t h e  
knowledge of t h e  b o d y  t o  whom d isc losure  shou ld  b e  made, it may b e  
d i f f i c u l t  t o  convince a  c o u r t  t h a t  t h e  c o n t r a c t  shou ld  b e  avoided.  

121.  The  e x t r a c t s  of t h e  minutes  of January  26,  2 0 0 0 ,  have t h e  
Goodmans d e c l a r i n g  t h a t  t h e y  were  t h e  m a j o r i t y  s h a r e  h o l d e r s  i n  
M ies .  The  o t h e r  t h r e e  d i r e c t o r s  signed t h e  e x t r a c t s  fo l lowing day.  
The  Goodmans s igned on January  31. As i n  Runciman and Colin 
Gwyer t h e  ev idence suggests t h a t  t h e  d i r e c t o r s  had  t h e  
i n f o r m a t i o n  a b o u t  t h e  Goodman's i n t e r e s t  i n  M i e s  and t h e  absence 



o f  a  fo rma l  dec la ra t ion  in w r i t i ng  as requ i red  by  t h e  a r t i c l e s  would 
have been unnecessary. 

1 2 2 .  M y  conclusion on t h i s  issue is  t h a t  a l though t h e r e  was a  
techn ica l  b reach  o f  a r t i c l e  8 7  ( f a i l u r e  t o  d isc lose i n  wr i t ing) ,  i t  
could not  be  said t h a t  t h e  board  o f  GHHL d i d  no t  know of t h e  
Goodmans' i n t e r e s t  i n  M ies  a t  t h e  t i m e  o f  t h e  January  26,  2 0 0 0  
meet ing.  Accord ing t o  t h e  minutes signed b y  t h e  d i r e c t o r s ,  t hey  
knew, b e f o r e  t h e  execu t ion  of t h e  mortgage and deben tu re  t h a t  (a) 
M ies  e x i s t e d  and was about  t o  lend money t o  GHHL; (b) t h e  
Goodmans were  m a j o r i t y  share ho lders  and t h a t  i n t e r e s t  had n o t  
changed. I am no t  convinced in  t h e  c o n t e x t  o f  t h i s  case t h a t  t h e  
fa i lu re  t o  say, " W e  a r e  t h e  only share ho lders  i n  M ies"  is  3 .- 
s ign i f i can t l y  d i f f e r e n t  f r o m  saying, " W e  a r e  t h e  m a j o r i t y  share 
ho lders  in Mies". Wha t  t h e  d i r e c t o r s  knew was t h a t  M ies  was under 
t h e  c o n t r o l  of t h e  Goodmans because t h e y  were m a j o r i t y  share 
ho lders .  If I am wrong on t h i s  t hen  t h e  b reach  is  techn ica l  and t h e  
c o n t r a c t  i s  a t  b e s t  voidable a t  t h e  instance o f  t h e  company. I n  any 
event  t h e  c la im would f a i l  because t h e r e  is  no evidence t h a t  GHHL 
is able t o  r e s t o r e  M ies  t o  t h e  pos i t ion  it was i n  b e f o r e  it l en t  t h e  
money, t h a t  i s  t o  say, make f u l l  r e s t i t u t i o n  o f  t h e  money bor rowed.  
There  i s  no evidence t h a t  t h e  money bor rowed under t h e  mor tgage 
was n o t  used t o  repay t h e  d e b t  owed t o  F INSAC.  Consequently t h i s  
aspect  o f  t h e  claimant 's case fa i l s .  

1 2 3 .  As a  f ina l  a t t e m p t  t o  ground l i ab i l i t y  M r .  Gordon argued 
t h a t  M r .  and M r s .  Goodman were i n  f i duc ia r y  re la t ionsh ip  w i t h  t h e  \- - 1 
claimants i n  add i t i on  t o  t h a t  owed t o  t h e  company. I shal l  deal w i t h  
t h i s  submission qu i te  b r i e f l y .  'The general  pr inc ip le  i s  t h a t  d i r e c t o r s  
do no t  owe a f i d u c i a r y  d u t y  towards indiv idual  share  ho lders  (see 
Percival v W r i g h t  [1902]  2 Ch 421). However t h e r e  a r e  t i m e s  when 
t h e  law recognises such a  du t y  t o  indiv idual  share  ho lders  (see 
Coleman v M y e r s  [ I 9 7 7 1  2 NZLR 225;  P l a t t  v P l a t t  [ I 9 9 9 1  2 
B.C.L.C. 7 4 5  and Peskin v Anderson [2001]  1  B.C.L.C. 372) .  Fo r  t h i s  
du t y  t o  a r i se  t h e r e  must  be some conduct  on t h e  p a r t  o f  t h e  
d i r e c t o r s  t owa rds  those speci f ic  share ho lders  who al lege t h a t  such 
a d u t y  is  owed t o  t hem f r o m  which it can be deduced t h a t  t h e  
d i r e c t o r s  assumed a f i duc ia ry  du t y  t o  t h e  share ho lders  o r  



a l t e rna t i ve l y ,  f a c t s  f r o m  which t h e  c o u r t  wi l l  impose such a d u t y  on 
t h e  d i r e c t o r s .  N o  such special  f a c t s  have been adduced b e f o r e  me 
and so t h i s  con ten t i on  b y  t h e  c la imants i s  no t  acceptab le .  

Abuse of power 
124 .  Under  t h i s  head o f  compla int ,  t h e  c la imants  have sought  t o  I 

I 
weave t o g e t h e r  d i spa ra te  s t r ands  o f  ev idence i n  o r d e r  t o  produce a I 
s t r o n g  rope  t o  lash t h e  de fendan t  t o  t h e  a l t a r  of l i ab i l i t y .  The  
c l a ~ m a n t s  have a rgued  f r o m  t h e  f a c t s  sur round ing t h e  mor tgage  and 1 
f r o m  o t h e r  f a c t s  t h a t  t h e  Goodmans abused t h e i r  power .  These 
a l legat ions o f  abuse were  no doubt  founded on t h e  cases o f  Daniels 
and Others v.  Daniels and Others [ I 9 7 8 1  Ch 406 and Estmanco 

C, (Kl'lner House) L id .  v.  Greater London Council [ I 9 8 2 1  1 W.L.R.  2 
where  i t  was he ld  t h a t  m i n o r i t y  sha re  ho lde rs  may have a cause o f  

I I 
a c t i on  where  t h e r e  i s  a f r aud  on t h e  m ino r i t y .  I n  t h e  l a t t e r  case 
M e g a r r y  V.C. suggested t h a t  f r a u d  in  t h i s  c o n t e x t  was w ide r  t h a n  
common law f r a u d  and includes equ i tab le  f r a u d .  Accord ing  t o  t h e  1 

c la imants b y  ope ra t i ng  i n  t h e  way t h a t  t h e y  d i d ,  t h e  Goodmans i 
cons is ten t l y  t r a m p l e d  on t h e  r i g h t s  o f  t h e  m i n o r i t y ,  ignored 
concerns t h e  m i n o r i t y  had,  behaved i n  a h igh  handed manner and I 

imposed improper  assessments w i t h  a view t o  d r i v i ng  ou t  t h e  
m i n o r i t y  lessees so t h a t  t h e y  could se ize  f u l l  c o n t r o l  o f  t h e  
company. The  cases show t h a t  in  o r d e r  t o  sus ta in  t h i s  chal lenge 
more t han  m e r e  d isagreement  be tween  t h e  p a r t i e s  i s  r e q u i r e d  - 
equ i tab le  f r a u d  i s  r equ i r ed .  

c> 125.  I am n o t  su re  what  I am t o  unders tand  f r o m  t h e  c la imants '  
pa r t i cu l a r s  o f  s t a t e m e n t  o f  case a t  paragraphs 19, 19A and 20. They 
a l lege t h a t  t h e  d i r e c t o r s  and i n  pa r t i cu l a r  Mr .  and M r s .  Goodman 
cont inued t o  o p e r a t e  GHHL when t h e y  knew t h a t  t h e  company was 
insolvent  and unab le  t o  pay i t s  deb ts .  I t  i s  also a l leged t h a t  t h e  
d i r e c t o r s  g r a n t e d  a mor tgage when t h e y  knew o f  t h e  insolvency and 
t h e  only persons who would b e n e f i t  f r o m  t h e  g ran t i ng  o f  t h e  
mor tgage would b e  M r .  and M r s .  Goodman who would now b e  ab le  t o  
acqu i re  a t  v e r y  low p r i ces  t h e  remain ing share  holdings s ince t h e  
share  ho lde rs  w e r e  unable t o  pay t h e  un lawfu l  assessments and 
special  assessments.  The pa r t i cu l a r s  a l lege t h a t  t h e  d i r e c t o r s  
fa i l ed  t o  d i scharge  t h e i r  f i duc i a r y  du t i es  t o  t h e  share  ho lde rs  when 



t h e y  ( d i r e c t o r s )  o m i t t e d  t o  adv ise  o f  t h e  company's insolvency.  
Acco rd ing  t o  t h e  c la imants  t h e  company shou ld  have ceased 
opera t i ons  and  p roceed  t o  vo lun ta ry  winding up i n s t e a d  o f  i n c u r r i n g  
a d d i t i o n  expenses b y  cont inu ing  opera t ions .  T h i s  p a r t  o f  t h e  
p leadings c loses  w i t h  an a l l ega t i on  t h a t  n e i t h e r  NCB n o r  M S B  eve r  
asked GHHL o r  i t s  d i r e c t o r s  o r  s h a r e  h o l d e r s  w h e t h e r  t h e  loans 
b e n e f i t e d  G H H L  o r  w h e t h e r  t h e  mor tgages  w e r e  r a t i f i e d  b y  t h e  
s h a r e  h o l d e r s .  F r o m  a l l  t h i s ,  i t  i s  p leaded t h a t  t h e  m o r t g a g e s  a r e  
vo id  and o f  no e f f e c t ;  t h i s  conduc t  d e m o n s t r a t e s  abuse o f  power  t o  
such an  e x t e n t  t h a t  t h e  Goodmans w e r e  i n  b r e a c h  of  t h e i r  f i d u c i a r y  
d u t y  t o  G H H L  and t h e  c la imants .  

1 2 6 .  I am n o t  aware  o f  any legal  o b l i g a t i o n  on t h e  p a r t  o f  
l enders  t o  e n q u i r e  w h e t h e r  t h e  loan b e n e f i t e d  t h e  b o r r o w e r .  (1 L 

N e i t h e r  am I aware  o f  any d u t y  on l enders  t o  e n q u i r e  w h e t h e r  t h e  
s h a r e  h o l d e r s  had r a t i f i e d  t h e  mor tgage  i n  c i r c u m s t a n c e s  w h e r e  t h e  
memorandum and  a r t i c l e s  of  assoc ia t ion  a u t h o r i s e  t h e  company t o  
b o r r o w  money. 

1 2 7 .  T h e  a l l e g a t i o n  of  t h e  c la imants  i s  t h a t  t h i s  dec i s ion  b y  t h e  
d i r e c t o r s  t o  g r a n t  a  m o r t g a g e  ove r  t h e  p r o p e r t y  i s  ev idence  o f  
abuse of  power  and a  lack  of bona f i d e s  on t h e  p a r t  o f  t h e  
d i r e c t o r s .  T h e y  a l l ege  t h a t  a l l  t h a t  was be ing  done t o  s e t  t h e  s t a g e  
f o r  t h e  coup d e  g r a c e  wh ich  would e l i m i n a t e  t h e  m i n o r i t y  s h a r e  
ho lde rs .  T h e  c la iman ts  have spun a  consp i racy  t h e o r y  t h a t  would b e  
t h e  envy of  t h a t  Ho l lywood d i r e c t o r  O l i v e r  S t o n e ,  a  m a s t e r  o f  t h e  
consp i racy  t a l e  i f  h i s  e f f o r t s  i n  t h e  movie JFK i s  a n y t h i n g  t o  go - 
buy .  A c c o r d i n g  t o  t h e  c la imants  t h e  Goodmans would t h e n  e n f o r c e  
t h e  m o r t g a g e  and t h e n  t a k e  over  t h e  p r o p e r t y .  

1 2 8 .  I sha l l  g i ve  f u r t h e r  d e t a i l  h e r e  of  ev idence r e g a r d i n g  t h e  
i ndeb tedness  o f  G H H L  and wha t  was t o l d  t o  t h e  s h a r e  h o l d e r s .  I n  a  
l e t t e r  d a t e d  S e p t e m b e r  6 ,  1999, GHHL w r o t e  t o  a l l  s h a r e  h o l d e r s .  
T h e  f i r s t  l i n e  r e a d  [ a l s  you a r e  aware t h e  loans and o v e r d r a f t s  
f o r m e r l y  h e l d  b y  NCB were  taken over b y  FINSAC. FINSAC is now 
owed$23,000 ,000 .  T h e  l e t t e r  goes on t o  n o t e  t h a t  d e s p i t e  seve ra l  
reques ts  a  number  of  s h a r e  ho lde rs  have r e f u s e d  t o  s e t t l e  t h e i r  
d e b t .  T h e  s h a r e  h o l d e r s  w e r e  also i n f o r m e d  of  F I N S A C ' s  i n t e n t i o n  



t o  pu t  up t h e  h o t e l  f o r  sale. I t  ends w i t h  a  p lea t o  t h e  share  
ho lde rs  t o  s e t t l e  t h e  d e b t  o r  pay a  subs tan t ia l  p a r t  o f  t h e  d e b t .  
The share  ho lde r s  were  even asked in t h e  l e t t e r  t o  i d e n t i f y  a  buye r  
who would b e  w i l l i ng  t o  pay a  reasonable p r i c e  f o r  t h e  p r o p e r t y .  

1 2 9 .  P r i o r  t o  t h e  Sep tember  1999 l e t t e r  t h e r e  was ano the r  
l e t t e r  d a t e  Sep tembe r  9 ,  1997, f r o m  GHHL addressed  t o  a l l  sha re  
ho lde rs .  The  l e t t e r  begins ]t]he operating costs are similar to  
previous years. There is, however, a substantial increase in Financial 
and Administrative (sic) costs due mainly to in terest  charges 
payable as a resul t  o f  arrears on assessments by the share holders 
of s i x  villas. The  l e t t e r  no ted  t h a t  t w o  v i l la  owners had paid.  The  

C: share  ho lde rs  were  t o l d  t h a t  P r i cewa te rhouse ,  a  f i r m  o f  
accountants ,  w e r e  comple t ing  schedule t o  show losses f o r  each 
indiv idual  v i l la  f o r  t h e  years  1991 - 1994 and t h a t  a  s im i la r  
computa t ion  was be ing done f o r  t h e  years  1995 and 1996. 

1 3 0 .  The  e x h i b i t s  i n  t h e  case show t h a t  an annual genera l  
mee t ing  he ld  on May 10, 2000, t h e  1997 accounts  were  p resen ted .  
M r .  J o h n  Thompson, one o f  t h e  c la imants,  a r r i v e d  l a t e  and asked 
about  t h e  l a rge  adm in i s t r a t i ve  and f i nanc ia l  charges o f  JA$6 .9m.  
M r .  Goodman r e p l i e d  t h a t  t h e y  were  occasioned by  legal  cos t s  
i n c u r r e d  b y  t h e  sha re  ho lders '  su i t ,  i n t e r e s t  occasioned b y  share  
ho lde rs '  a r r e a r s  and s e c r e t a r i a l  cos ts  i n  p repa r i ng  t h e  i n f o r m a t i o n  
f o r  t h e  s u i t  which was l a t e r  w i thdrawn.  A t  t h a t  mee t ing  M r .  
Thompson t h r e a t e n e d  t o  sue t h e  d i r e c t o r s  ind iv idua l ly  and j o i n t l y .  
M r .  Thompson complained about  t h e  la teness o f  t h e  accounts .  M r .  
Goodman r e p l i e d  b y  po in t ing  ou t  t h a t  GHHL could n o t  h i r e  a u d i t o r s  
unless t h e  sha re  ho lde rs  paid t h e i r  maintenance charges.  I t  was 
f u r t h e r  i nd i ca ted  t o  M r .  Thompson t h a t  t h e  law s u i t ,  nego t ia t i ons  
w i t h  NCB and F I N S A C  as wel l  as an inves t iga t ion  i n i t i a t e d  b y  some 
share  ho lde rs  inc lud ing M r .  Thompson requ i r ed  t h a t  a  subs tan t i a l  
t i m e  b e  spent  on a u d i t o r s  and lawyers. 

1 3 1 .  I n  2001 t h e  s h a r e  ho lde rs  rece ived  ano the r  l e t t e r  f r o m  t h e  
company summaris ing t h e  a f f a i r s  o f  t h e  company and h i gh l i gh t i ng  
ma jo r  expenses f o r  t h e  years  1998 and 1999. 



1 3 2 .  The re  i s  evidence b e f o r e  ind icat ing t h a t  i n  1989 t h e  
exchange r a t e  between t h e  Jamaican cur rency  and t h e  Un i t ed  
S t a t e s  cu r rency  was J ~ $ 5 . 7 5 : ~ ~ $ 1 . 0 0  and b y  2 0 0 0  it had decl ined 
t o  JA943 .22 .  

1 3 3 .  The documents show t h a t  t h e  Goodmans made unsecured 
loans t o  GHHL i n  t h e  per iod  1991 - 96 .  So t o o  had a  company owned 
by t h e  Goodmans, GHVSS. The sums len t  b y  t h e  Goodmans and 
GHVSS exceed J ~ $ 1 3 m .  

1 3 4 .  The re  a r e  correspondence, minutes and o t h e r  documents 
showing t h a t  t h e  board  o f  GHHL considered proposals made by M r .  
A lberga and r e j e c t e d  them.  -1 i 

135 .  I shal l  ab r idge  very b r i e f l y  t h e  r e s t  o f  t h e  evidence 
adduced b y  t h e  claimants. Complaint was made t h a t  t h e  annual 
account  were  l a t e  and a t  t imes several years  la te .  T h a t  complaint  i s  
f ac tua l l y  t r u e  b u t  it would be  misleading t o  say t h a t  t h e r e  was a  
lack o f  i n f o rma t i on  g iven t o  t h e  share ho lders .  The  bundles reveal  
ex tens ive  communicat ion between t h e  company and t h e  share  
holders.  Many issues re l a t i ng  t o  t h e  operat ion o f  t h e  company were 
discussed. The assessments were levied, a l b e i t  on an i n c o r r e c t  
basis, and t h e  share  ho lders  in fo rmed.  Meet ings  were  he ld .  T h e r e  i s  
even documentat ion o f  a  m ino r i t y  share ho lders  meet ing i n  which 
t h e y  were p l o t t i n g  (I used t h e  express ion de l ibe ra te ly )  t o  
exace rba te  t h e  f inanc ia l  d i f f i c u l t i e s  o f  t h e  company. I shal l  quote  
f r o m  t h e  document s h o r t l y .  M y  review of t h e  documents show t h a t  - I 
GHHL sought  and obta ined advice f r o m  eminent  p r a c t i t i o n e r s  
ranging f r o m  s i l ks  o f  long standing and much exper ience i n  
commercial  m a t t e r s  such as Mrs .  Angella Hudson-Phi l l ips Q.C., M r .  
Hugh Small  Q.C. t o  a  ve ry  able jun ior ,  M iss  M iche l l e  Henry .  The 
company even b rough t  in  a  consul tant  f r o m  t h e  U n i t e d  S t a t e s  o f  
Amer ica t o  advise on t h e  b e s t  way f o rwa rd .  They had t h e  advice o f  
repu tab le  accountants.  

1 3 6 .  I now quote  f r o m  t h e  m ino r i t y  share  ho lders  meet ing he ld  
on August 20,  1998  a t  which M r .  John  Thompson was p resen t .  The 
re levant  po r t i ons  read :  



I t  was s t a t e d  t ha t  NCB would no l o ~ g e r  issue c red i t  t o  the  
Goodmans, and they might seek a loan from N I B J ,  The meeting 
f e l t  t h a t  if the  minor i ty share holders wro te  the  bank advising 
them.of  t he  problems between the  d i rec tors  and themselves, i t  
would pre judice the  loan. This l e t t e r  would be d r a f t e d  by John 
Graham and Taynia Nethersole, 

T h e  m inu tes  con t i nue :  
I t  was suggested t ha t  the  Press would be pleased to  p r i n t  
s to r ies  d i r ec t l y  a t t r i b u t e d  t o  past/present owners t h a t  would 
show the  strong-arm tact ics used by the  Goodmans t o  acquire 
un i ts  t o  achieve major i ty  shares under the  " A "  Class (Vil las only). 
These would be prepared by various pa r t i es  w i th in  a week and 
sent t o  John Thompson to  be ve t ted  f o r  l ibelous (sic) content 
be fo re  being released t o  the  Press. 

1 3 7 .  These  e x t r a c t s  speak p la in ly  o f  an  a g r e e m e n t  b y  some 
m i n o r i t y  s h a r e  h o l d e r s  t o  d e r a i l  a t t e m p t s  b y  G H H L  t o  r a i s e  money. 
I t  a lso shows t h a t  t h e y  knew of  t h e  c r e d i t  f a c i l i t y  t h a t  GHHL had 
w i t h  NCB. I n d e e d  one M r .  Lynch  i s  r e c o r d e d  as say ing t h a t  overseas  
i n v e s t o r s  shou ld  b e  i n v i t e d  t o  c o n t a c t  t h e  Goodmans w i t h  a  view t o  
purchas ing  GHHL.  T h i s  p lan "would f o r c e  t h e  Goodmans t o  show 
t h e i r  hand".  T h e  J o h n  Thompson i n  t h e  m inu tes  i s  t h e  v e r y  J o h n  
Thompson who i s  su ing  as one o f  t h e  c la imants  i n  t h i s  case. 

1 3 8 .  The  submiss ions also r a i s e  issues r e l a t i n g  t o  t h e  
management of  companies wh ich  I shal l  add ress .  B e f o r e  I do so I 
shal l  summar ise  an i m p o r t a n t  c lause f r o m  t h e  memorandum o f  
assoc ia t i on  and t w o  s i g n i f i c a n t  a r t i c l e s  i n  t h e  a r t i c l e  of assoc ia t ion .  
Clause 3 (e) o f  t h e  memorandum o f  assoc ia t ion  and a r t i c l e  79 of t h e  
a r t i c l e s  o f  assoc ia t i on  c l e a r l y  c o n f e r  t h e  power  on t h e  company and 
d i r e c t o r s  r e s p e c t i v e l y  t o  b o r r o w  money and issue d e b e n t u r e s .  
A r t i c l e  8 2  s t a t e s  t h a t  t h e  business o f  t h e  company s h a l l  b e  
managed b y  t h e  d i r e c t o r s  who may, i n t e r  a l ia ,  e x e r c i s e  a l l  such 
powers  of  t h e  company as a r e  n o t  b y  t h e  A c t  o r  t h e  a r t i c l e s  
r e q u i r e d  t o  b e  e x e r c i s e d  b y  t h e  company i n  g e n e r a l  mee t ing .  T h e r e  
is  no i n d i c a t i o n  t h a t  t h e  b o r r o w i n g  powers  o f  t h e  company can only  
b e  e x e r c i s e d  o r  r a t i f i e d  b y  t h e  company i n  genera l  mee t ing .  A t  



b e s t ,  t h e  c la iman ts  a r e  a l leg ing manager ia l  i ncompe tence  t h a t  i s  n o t  
a  g round  t o  s e t  a s i d e  a  mor tgage .  T h e  uncha l lenged ev idence  shows ~ 
t h a t  b e t w e e n  1979 and 1989 t h e  d i r e c t o r s  sough t  and s e c u r e d  t h r e e  I 

I 
lessees o f  t h e  p r o p e r t y  and one o f  t h e m  ( N o r w e g i a n  Cru i se  L ines)  
had  a  lease and an  o p t i o n  t o  purchase.  

I 

139. I n  dea l i ng  w i t h  t h e s e  submissions t w o  c o n c e p t s  a r e  t o  b e  
d i s t i n g u i s h e d  n o t  f o r  t h e  purpose o f  s e p a r a t i n g  t h e m  t o  show how 
t h e y  r e l a t e  t o  and  r e i n f o r c e  each o t h e r  t o  d e f e a t  t h e  c la imants '  
submiss ions.  T h e  f i r s t  i s  t h e  one t h a t  says t h a t  w h e r e  management 
o f  t h e  company i s  c o n f e r r e d  b y  t h e  a r t i c l e s  o f  assoc ia t i on  on t h e  
d i r e c t o r  any dec i s ion  t h e y  make w i l l  n o t  b e  l i g h t l y  d i s t u r b e d .  T h e  
second is  t h a t  t h e  c o u r t s  do n o t  r e a d i l y  impugn dec is ions  o f  
d i r e c t o r s  p r o v i d e d  t h a t  t h e y  a r e  made bona f i d e  and f o r  a  p r o p e r  
purpose.  

140. I n  s u p p o r t  o f  t h e  f i r s t  p r i n c i p l e  i s  t h e  seminal  case o f  
Automat ic  Sel f -Cleans ing v Cuninghame [I9061 2 Ch. 34, t h e  C o u r t  
o f  Appeal h a d  t o  c o n t e n d  w i t h  a  p rov is ion  i n  a r t i c l e s  o f  assoc ia t i on  
s im i l a r  t o  a r t i c l e  82 i n  t h e  i n s t a n t  case. T h e  issue a r o s e  i n  an a c u t e  
way. I n  t h a t  case t h e  m a j o r i t y  o f  s h a r e  h o l d e r s  a t  a  genera l  
m e e t i n g  passed a  r e s o l u t i o n  t h a t  t h e  company shou ld  s e l l  c e r t a i n  
p r o p e r t y  i t  had.  T h e  d i r e c t o r s  r e f u s e d  t o  do  so because t h e y  f e l t  
t h a t  t h e  sa le  was n o t  i n  t h e  b e s t  i n t e r e s t  o f  t h e  company. T h e  
company and a  s h a r e  h o l d e r  b r o u g h t  an a c t i o n  aga ins t  t h e  d i r e c t o r s  
i n  o r d e r  t o  compel  t h e m  t o  a f f i x  t h e  company's seal  t o  t h e  
documents  t h a t  w e r e  d r a w n  up. T h e  C o u r t  h e l d  t h a t  u n d e r  t h e  (-1 
a r t i c l e  t h e  powers  o f  management of  t h e  company w e r e  v e s t e d  i n  
t h e  d i r e c t o r  and unless t h e r e  was some m isconduc t  o r  f r a u d  t o  
j u s t i f y  t h e  i n t e r f e r e n c e  o f  t h e  c o u r t  no i n t e r f e r e n c e  would b e  
f o r t h c o m i n g .  I n  t h e  w o r d s  o f  L o r d  J u s t i c e  Cozens -Hardy  (as h e  was 
a t  t h e  t i m e )  a t  page 44: 

We must therefore consider what is the relevant contract which these 
share holders have entered into, and that contract, of course, is to  be found 
in the memorandum and articles. 1 will not again read articles 96 and 97, but 
it seems to me that the share holders have by their express contract 
mutually st/$ulated that  their common affairs should be managed by certain 
directors to be appointed by the share holders in the manner described by 



other articles, such directors being liable to be removed only by special 
resolution. I f  you once ge t  a stipulation o f  that kind in a contract made 
between the parties, what r b h t  is there to interfere with the contract, 
apart, o f  course, from any misconduct on the part o f  the directors,? There is 
no such misconduct in the present case. I s  there any analogy which supports 
the case of the plaintiffs? 1 think not. It seems to me the analogy is all the 
other way. Take the case o f  an ordinary partnership. If in an ordinary 
partnership there is a stipulation in the partnership deed that the 
partnership business shall be managed by one of the partners, it would be 
plain that in the absence o f  misconduct, or in the absence o f  circumstances 
involving the total dissolution o f  the partnershljl, the majority o f  the 
partners would have no r ~ g h t  to apply to the Court to restrain him or to 

C j interfere with the management o f  the par tnership business. 

141.  The  s t a t u s  o f  t h i s  decis ion was in  doub t  f o r  some t i m e  
because it r e p r e s e n t e d  a clean b reak  w i t h  t h e  l i nger ing  n i ne teen th  
cen tu r y  idea t h a t  d i r e c t o r s  a r e  agents  o f  t h e  company f o r  a l l  
purposes and once t h e  m a j o r i t y  o f  share  ho lde rs  i n  genera l  mee t ing  
made a dec is ion  t h e n  t h e  d i r e c t o r s  were  bound t o  a c t  i n  accordance 
w i t h  t h e  reso lu t ion .  

142. The  b r e a k  w i t h  t h e  past  was con f i rmed  b y  John Show and 
Sons v Peter Show [I9351 2 K . B .  113. T h e r e  an a r t i c l e  o f  
assoc ia t ion  d i s t i ngu ishab le  i n  wording b u t  n o t  i n  meaning t o  a r t i c l e  
8 2  o f  GHHL's a r t i c l e s  came b e f o r e  t h e  cou r t s .  L o r d  J u s t i c e  G ree r  
said a t  page 134: 

A company is an entity distinct alike from its share holders and its 
directors. Some of its powers may, according to its articles, be exercised by 
directors, certain other powers may be reserved for the share holders in 
general meeting I f  powers o f  management are vested in the directors, they 
and they alone can exercise these powers. The only way in which the general 
body of the share holders can control the exercise of the powers vested by 
the articles in the directors is by altering their articles, or, if opportunity 
arises under the articles, by refusing to re-elect the directors o f  whose 
actions they disapprove. They c a m  themselves usurp the powers which by 
the articles are vested in the directors any more than the directors can 
usurp the powers vested by the articles in the general body o f  share 
holders. 



143.  These  dec is ions  a r e  h igh  o b s t a c l e s  i n  t h e  p a t h  o f  t h e  
c la imants .  T h e r e  i s  no way round ,  u n d e r  o r  o v e r  t h e m  unless f r a u d  
o r  some m isconduc t  can b e  e s t a b l i s h e d .  

144.  T h e  a u t h o r i t y  f o r  t h e  second p r o p o s i t i o n  i s  Howard Smi th  
L t d  v Ampol Petroleum L t d  [I9741 A.C.  821, 832). T h e  words  o f  
L o r d  W i l b e r f o r c e  b e a r  c i t a t i o n .  H e  said:  

Their Lordships accept t h a t  such a mat te r  as the  raising of 
finance is one o f  management, wi th in the  responsibi l i ty o f  the 
d i rec tors :  they accept t h a t  i t  would be wrong f o r  the  cour t  to  
subst i tu te  i ts  opinion fo r  t h a t  o f  the  management, or  indeed to  
question the  correctness of the  management's decision, on such a 
question, i f  bona f ide ar r ived a t .  There is no appeal on mer i ts  i L 1 
from management decisions t o  cour ts  o f  law: nor w i l l  cour ts  o f  
law assume t o  a c t  as a kind of supervisory board over decisions 
wi th in the  powers of management honestly a r r ived a t .  
But  accepting aN of this, when a dispute ar ises whether 

d i rec to rs  of a company made a par t icu lar  decision f o r  one 
purpose or  fo r  another, or  whether, there  being more than one 
purpose, one or  another purpose was t he  substant ia l  or pr imary 
purpose, the  cour t ,  in the i r  Lordships' opinion, i s  en t i t l ed  to  look 
a t  the s i tuat ion object ively in  order  t o  est imate how c r i t i ca l  or 
pressing, or  substant ial  or, per contra, insubstantial an alleged 
requirement may have been. I f  it f inds  t h a t  a par t icu lar  
requirement, though real, was not urgent, or  c r i t i ca l ,  a t  the 
relevant time, i t  may have reason to  doubt, o r  discount, the  
assert ions of individuals t h a t  they acted solely in  order  t o  deal 

$3 
wi th  it, par t icu lar ly  when the action they took was unusual or 
even ext reme.  

145. T h i s  case i n d i c a t e s  t h e  magn i tude o f  t h e  c la iman ts '  t a s k .  
They  have f a i l e d  t o  d i scha rge  t h e i r  b u r d e n  o f  p r o o f  and  t h e  c la im 
fa i l s .  I have conc luded t h a t  t h e r e  is  n o t  a  s h r e d  o f  ev idence o f  
e q u i t a b l e  f r a u d  o r  common law f r a u d .  A l l  we have i s  d i r e c t o r s  
e x e r c i s i n g  bona f i d e  powers  v e s t e d  i n  t h e m  b y  t h e  i n t e r n a l  
c o n s t i t u t i o n  of  t h e  company. I t  has n o t  even been  s u g g e s t e d  t h a t  



any exe rc i se  of t h e  powers ves ted  i n  t h e  d i r e c t o r s  was n o t  d i r e c t e d  
t o  a  purpose a l lowed i n  t h e  memorandum o f  assoc ia t ion .  

1 4 6 .  I have s e t  ou t  t h e  evidence and t h e  law r e l a t i n g  t o  abuse 
amount t o  equ i tab le  f r a u d  in  o r d e r  t o  d e m o n s t r a t e  t h a t  t h e  
c la imants  have u t t e r l y  f a i l e d  i n  t h i s  e f f o r t  t o  show abuse of 
pos i t i on  b y  t h e  d i r e c t o r s .  The  only conspiracy revea led  was t h a t  o f  
a  group o f  m i n o r i t y  share  ho lde rs  who agreed  on a  d e l i b e r a t e  and 
i n t en t i ona l  course o f  a c t i o n  t o  harm GHHL. On t h e  o t h e r  hand t h e  
ev idence i s  r e p l e t e  w i t h  instances o f  GHHL t r y i n g  t o  t h e  b e s t  i t  
could i n  d i f f i c u l t  economic c i rcumstances wh ich  could only have 
been e x a c e r b a t e d  b y  h o s t i l e  share  ho lde rs ,  some o f  whom r e f u s e  t o  

Cr pay t h e  assessment o r  paid l a t e  whi le  t h e  company had t o  mee t  i t s  
ob l iga t ions  under  t h e  lease. 

1 4 7 .  L e s t  i t  b e  t h o u g h t  t h a t  I have f o r g o t t e n  t h a t  t h e  c la imants  
were  t r y i n g  t o  r a i se  equ i tab le  f r a u d  l e t  me say t h a t  I have seen no 
evidence o f  equ i tab le  f r a u d .  T h e r e  is  no need f o r  t h e  c la imant  t o  
prove an i n t e n t  t o  dece ive  o r  t o  cheat  (see Viscount  Haldane LC i n  
Nocton v Lord Ashburton [ I9141 A.C. 932 ,  954) .  I aware t h a t  t h e  
e p i t h e t  equ i tab le  f r a u d  may be  appl ied t o  a  person who a c t s  
innocent ly  because o f  ignorance and t h e r e  is  no conscious decept ion ,  
sharp  p r a c t i c e  o r  i n ten t iona l  wrongdoing. However  managerial  
incompetence alone, s ince t h a t  i s  what  t h e  submissions amount t o ,  
cannot es tab l i sh  equ i tab le  f r a u d .  

C.I 1 4 8 .  The  c la imants  t h e n  sought t o  a t t a c k  t h e  mor tgages f r o m  
ano the r  angle. I n  paragraph 24  o f  t h e  p a r t i c u l a r s  of c la im t h e  
c la imants a l leged t h a t  t h e  mor tgage and deben tu res  a r e  void o r  
a l t e rna t i ve l y  vo id  against  t h e  claimants o r  a l t e rna t i ve l y ,  s u b j e c t  t o  
t h e  c la imants '  i n t e r e s t  under  t h e  lease. The  grounds a r e  f i r s t ,  t h a t  
M ies  knew t h a t  t h e  c la imants had a  lease and a l l  t h a t  GHHL cou ld  
mor tgage  is  t h e  reve rs ion .  Second, on a  p rope r  cons t r uc t i on  o f  
clause 8.1(g) o f  t h e  mor tgage ins t rument  t h e  mor tgagee  t akes  
s u b j e c t  t o  t h e  lease ho ld  i n t e r e s t  o f  t h e  c la imant  and o t h e r  lease 
ho lders .  T h i r d ,  under  clause 13 o f  t h e  mor tgage  i ns t r umen t  
whatever  e s t a t e  and i n t e r e s t  GHHL is e n t i t l e d  t o  t r a n s f e r  o r  
dispose of does n o t  inc lude t h e  c la imants '  lease ho ld  i n t e r e s t .  



F o u r t h ,  M i e s  knew t h a t  GHHL "had  no power  t o  en la rge ,  b y  
m o r t g a g i n g  o r  o t h e r w i s e ,  charg ing  t h e  premises ,  t h e  c i r cums tances  
i n  w h i c h  t h e  c la iman ts '  lease m i g h t  b e  d e f e a t e d  b e y o n d  t h e  spec i f i c  
c i r c u m s t a n c e s  i d e n t i f i e d  i n  t h e  c la imants '  lease w h e r e b y  t h e  
c la imants '  i n t e r e s t  m i g h t  b e  f o r f e i t e d  f o r  d e f a u l t  i n  pay ing 
assessments  o r  spec ia l  assessments."  I need n o t  examine  t h e s e  
a l l ega t i ons  i n  d e t a i l  because as f a r  as I am aware  t h e y  cannot  make 
a  m o r t g a g e  vo id .  

Conclus ion 
149. T h e  c la iman ts  a r e  e n t i t l e d  t o  t h e  d e c l a r a t i o n s  t h a t  t h e  

assessments  and specia l  assessments f o r  y e a r s  1994 t o  2 0 0 1  w e r e  
excess ive .  T h e r e  i s  no ev idence t h a t  t h e  e s t i m a t e s  r e q u i r e d  under  
t h e  lease o r  t h e  a r t i c l e s  of  assoc ia t ion  w e r e  excess i ve .  W h a t  made J 
t h e  assessment  and  specia l  assessments excess i ve  i n  r e s p e c t  of  t h e  
c la iman t  i s  t h a t  G H H L  d i d  n o t  use  t h e  e n t i r e  54,000 s h a r e s  as t h e  
bas i s  f o r  t h e  ca l cu la t i on  of  t h e  i nd i v idua l  s h a r e  h o l d e r s  
c o n t r i b u t i o n .  They  a r e  e n t i t l e d  t o  t h e  d e c l a r a t i o n  t h a t  t h e  
assessments  and spec ia l  assessments f o r  t h e  y e a r s  1994 t o  2 0 0 0  b e  
s e t  as ide  and t h a t  GHHL r e n d e r  assessments  and spec ia l  
assessments  u n d e r  t h e  lease and a r t i c l e s  of  assoc ia t i on  i n  
acco rdance  w i t h  t h i s  j udgmen t .  I o r d e r  t h a t  any e x c e s s  ove r  w h a t  
was p r o p e r l y  payab le  b e  r e t u r n e d  t o  t h e  c la iman ts  a f t e r  a  p r o p e r  
assessment  i s  done. I do  n o t  o r d e r  any i n t e r e s t  on  t h e  excess ,  if 
any,  because t h e r e  was no ev idence o f  w h a t  t h e  commerc ia l  r a t e s  
a r e  o r  was. I t  f o l l o w s  t h a t  t h e  f o r f e i t u r e  o f  t h e  lease and s h a r e s  
w e r e  unlawfu l .  T h e r e  was i n s u f f i c i e n t  ev idence f r o m  t h e  c la iman ts  
f o r  t h e r e  t o  b e  any ca l cu la t i on  of  damages s u f f e r e d  b y  t h e  
c la iman ts  f o r  t h e  w r o n g f ~ ~ l  f o r f e i t u r e  o f  t h e  lease o r  t h e  shares .  
T h e r e  was no ev idence  of  r e n t a l  value of t h e  v i l l a  a n d  t h e r e f o r e  no 
bas is  f o r  ca l cu la t i ng  t h e  value o f  t h e  u n e x p i r e d  t e r m  of  t h e  lease. 
N e i t h e r  was t h e r e  ev idence of  t h e  value of t h e  s h a r e s  o t h e r  t h a n  
w h a t  was pa id  f o r  t h e m  b y  t h e  Thompsons. T h e  a p p o i n t m e n t  of  a  
r e c e i v e r  i s  o u t  o f  t h e  quest ion.  

150. T h e  m o r t g a g e  and d e b e n t u r e s  a r e  n o t  vo id  and  w e r e  w i t h i n  
t h e  power  o f  t h e  G H H L  t o  g r a n t  t o  M i e s .  T h e r e  i s  no bas is  f o r  me 
t o  g r a n t  t h e  i n j u n c t i o n  r e s t r a i n i n g  M i e s  f r o m  e n f o r c i n g  t h e  



mortgage.  T h e r e  i s  no evidence t h a t  any o f  t h e  de fendan ts  i s  
planning o r  abou t  t o  do so. The  issue i s  academic a t  t h i s  s tage.  

151.  The  c la imant  abandoned h is  c la im f o r  damages f o r  
conspiracy t o  i n j u r e  t h e  claimants i n  r espec t  o f  t h e  lease. The  case 
against  M ies  has n o t  been es tab l i shed  and a r e  d ismissed w i t h  cos ts  
t o  M ies .  

152.  The c la imants  have f a i l e d  i n  t h e  c la im aga ins t  t h e  
Goodmans. The  c la im i s  dismissed w i t h  cos ts  t o  t h e  Goodmans. 

153. The  occupancy charge i s  l eg i t ima te  p rov i ded  t h a t  it i s  

(J 
a r r i v e d  a t  as a  r e s u l t  of t h e  es t ima te  r equ i r ed  t o  b e  made under  
clause 5(b)  o r  a r t i c l e  91. 

154. GHHL i s  e n t i t l e d  t o  recover  t h e  loans, i n t e r e s t s  on t h e  
loans and cos t s  o f  acquir ing t h e  loan t h a t  were  used t o  main ta in  t h e  
p r o p e r t y  s ince t h e s e  obl igat ions were  i ncu r red  t o  enable GHHL t o  
f u l f i l  i t s  r espons ib i l i t i e s  under t h e  lease, t h a t  is ,  t o  main ta in  t h e  
p r o p e r t y  a t  t h e  s t a n d a r d  o f  a  f i r s t  class h o t e l .  

155. Under  a r t i c l e  91 GWHL i s  e n t i t l e d  t o  r ecove r  expenses 
r e l a t e d  t o  t h e  ope ra t i on  o f  t h e  company. These inc lude p ro fess iona l  
fees  occasioned b y  law su i t s ,  f i l i ng  documents, expenses assoc ia ted 
w i t h  g e t t i n g  p ro fess iona l  advice f r o m  accountants ,  a t t o r n e y s  a t  law 
and co rpo ra te  s e c r e t a r i a l  serv ices.  c1 

156. T h e r e  i s  no need a t  t h i s  po in t  t o  dec ide on whe the r  M ies  i s  
bound by  t h e  lease ho lde rs  no t  i n  good s tand ing and b y  ex tens ion  I 
need n o t  dec i de  on t h e  meaning and e f f e c t  of  c lause 8.1 (9) o f  t h e  
mor tgage i ns t r umen t .  

157. The coun te rc la im of GHHL i s  d ismissed in  i t s  e n t i r e t y .  




