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IM THE SUPREME COURT OF JUDICATURE OF JAMAICA
I COMMON LAW

SUIT NO. C.L. M~093 OF 1995

BETWEEN VERONICA MELVILLE PLAINTIFF

AND DANIiEL MELVILLE 18T DEFENDANT
AND CHUKKA COVE FARMS LIMITED ZNDU DEFENDANT
AND MELVILLE ENTERPRISES LIMITED 3RD DEFENDANT

R. B. Manderegon—-Jones, Patrick Foster and
Judith Harrison for the Plaintiff,
instructed by Clinton Hart & Co.

David Heanry and Winsome Marsh for
the Defendants, inetructed by Nunes,
Scholefield, DeLeon & Co,

Heard: April = 24, 25, 26, 27,
May 1, 2, 3, 4, and 12, 1995.

" No., 1 at Chukka Cove in the parish of St. Ann.
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REASGNS FOR JUDGMENT

Reckord J.

Op the 12th of HMay 1395, I delivered judgment in this case and promised

to put my reasons in writing. This I do now.

The plaintiff in this action is the former wife of the lst defendant who
is the Chairman of the Board of Directors of the Znd and 3rd defendanty, two

small private family companies.

Up to the time when the action was filed the plaintiff resided in Villa
Ths property on which this

villa is situate is owned by the 2nd defendant.

This action was began by Originating Summons and from the affidavit
evidence presented, it appears that the plaintiff was living in this villa
from 1987. The plaintiff and the lst defendant got married in 198% and occupied
For all inteut and purucses tils was their

the said villa as man and wife.

matrimonial home.

The marriage broke down aund the parties separated 1n 1992, when the lst
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defendant left the vills leaving the plaintiff iu sole cccupation.



Consegquent on the breakdown the parties had discussions concerning a
settlement. ¥Following upon these discussions the lst defendant wrote a
letter to the plaintiff dated rvay 13, 1993 with a propesal which "would
Q\i:} represent the terms of the financlal aspect of ouy sepevation as well as

any resultant divorceg, It would therefore be in liew of any maintenance

payments or other financial arrangement between us.'

The proposal includad the following:

i, That they would contiunue to manage Chukka Cove
Limited; “hat she would continus to occupy the
villa as its Manager,

Thai the lst defendant would srrange for the
plainriff to control fifty percaut (50%)

. of the sharces in the 2nd defendant cowpany
(;J} for the balance of her life time,

Further discussicis took place between the parties and their Attorneys—~
at-law and it was suggested by the plaintiff's Attormey that the proposal was
to be incorporated in three documente, nasely, a Property Settlement document,

a Managemenr Coatract end & Power of Attorney over shares transferred,

In the meantime the Ist defendant bad peiitionzd for divorce and the
plaintiff had made 2 claim for ancillary relief. Iun kecping with the proposal
(:E and at the raequest of the lst defendant’s Attoruoey-si-law, the plaintiff with-
. drow her claim for ancillary relief under the Matrimonial Causes Act and made

ne claim under ¢he Married Woman's Property Act.

The Managemeint agroement and the Power of Attorncy were duly drawn up
and executed by the parties. The plaintiff was crequested by the lst defundant
and signed a deed that lst defendant had unrestrictad access to the property

2xcapt Villa No.l ."to which I shall be entitled o to undisturbed possessions -

. The plaintiff clsims chat ia breach of the agreements, the 2ud defendant,
<;/: in a lettgr signed by the lst defendant, and datud February 720, 1995 pur-
ported o termianate her employment as Mamaging Diwucior with imasdlste effect.
She was to vacate the villa by the 27th of February 1993, and to teader lLier
resignation as a Director of the 2nd defendant cowpany. The reaccns given for

her dismisgal weres

(i) = failuxe %o provide breakdown of zxpenses
in rospect of Chukka Cove Villa and,
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(ii) faiiure o attend meetlag summonsd by the
Chairman.

Based on these, the letiscr claimed, it is now clear thsat you have no in-
tentionr of co~operating with the Chairman of the Board of Uirectors in the

operation of the entevprise™.

Having receivad this letter the plainciff feaviug that «fforts would be
made to evict her from the villa which she occupied, took out an Origilnating
Surmmons in thig Court on the 6th of March, 1995 acking for certain declarations

and for an order resiraining the defendants from interiering with her possagsion,

In response, the difendant took out a summons to sitrike out the originating
summons as being frivolous or vexatlous or otherwise an abuse of the process
of the Court, 7This sumaone was heard by Mr. Justice Suith and dismissed on

the 23rd of March 1995 with coste against the d=fendunts.

Thereaftexr, the originating summons was sat down for hearing. However,
befoere the hearing and obviously smarting from the digmissal of their suuwmoas
the defendants on the 5th of April, 1995 forcadly avicted the plaintiff from
the villa which she had bsen in undisturbed posseozion ior over eight years
on the pretext that hexr employment had been terminusted and she therefore had
no right to ba there. They had stolen a march on iths Court,

The originating summons came befors me for hearing on the 24th of April,

1595, Before the plaintiif opened her case, counsal for the defendant appliad

for an adjourmment pending the heariag of the appcal agaipst the judgment of

~Smirhk J. In responss, coupsel for the plaintiff submitiad that the applicacion

was ot bonafide, but was iatended to delay tie hwaring of the suimous. No
application for stay of procseding had besn filed., Defendant’s counsel
asked for time to file the judgment of Smith J, This aprliicution was refused

and I directed the plaintiff’s counsel to procesd with the summons.

The amended originating summons dated dth March, 1985, ca which the
hearing began before me sought the followlng:

1. 4 declaration that the purported terwination
tion by the First and Second bDefrndants of
thz Pleintiffi’s ewployment as Managing Director
of Chukka Cove Farm Limited is i breach ox
the Mapagement Agreement ané invalid;
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2. A Declaration that the purported termination
by the First and Third Defendants of the Power
of Attorney granted to the Plain¢iff in respect
of the portion of the Thivrd defoidant’s shares

o in Chukka Cove Farm Limited is invalid and of
(:/w/ no effect;

3. A Doclaration that the occupation by the Plaintiff
of the Villa at Chukka Cove Farms Limited does not
come within the terms and scope of the Mauagement
Agreement of 24th May, 1954, made between thce Second
Defondant and the Plaintiff is nni governed by the
Mapagement Agreement:

4, A declaration that YVOSNE VEEONICA MELVILLE is
and/or is epgitled to remain:-
(a) Managing Directo® of the Second Defendant
CHUKKA COVE FAKMS LIMITED under the terms of
. a Management Agreement daied 24th May, 1994
(;/) unotwithstanding the puiporied termination of
’ employment by lcecter datad 20th February, 1995,
from the $econd Defendant t¢ her which is in~
valid and of no effect for the purpose of
terminating her employmeni as Mauwaging Director
under the said Management Agreement;

(b) in undisturbed occupation of the Second Defendunt's
Villa at Chukka Cova, Priosry P.A., Saint Aun;

{c) 1in possession of ths Powcer of Attorney dated
24th May, 1994, which was granted to her by the
Third Defendent MELVILLE ENTERPRISES LIMITED
notwithstanding the purportaed termination of
the power by letter dated 20th February 20, 1995,
from the Third Defendan:t o her consequent on

(VJ the purported and invalid termination by the
: Second Defondant of her suployment as Managing
Director.

2+ An Order that the First, Scocond and Third Defendants
be and are hereby restrained by themselves their
se¢rvants, agents or othnerwise howsoever from inter-
foring with the Plaintiff's cccupation of the said
Vilia (Ne. 1) at Chukka Cove, Priory P.A. in the
parish of Saint Ann and witbh the exercise by her of
the said Power of Attornmey granited to her on 2Z4th May,
1994, by the Third Defondant MELVILLE ENTERPRISES
LIMITED;

6. An Order that the costs of thls spplicatioc be to the
<;/\ Pleintiff co be agreed or taxed."
;

At this stage Mr. Henry for the defendante indirstad he wished to make a
preliminary objection. He invited the Court to look at Se~tinns 531 and
532 of the Judicature (Civil Procedure Code) Law. The denlaration ond Ordars
sought he said could onily be dealt with by rafersnce %o substantial issues
and facts which werec in.dispute and ought not to bo dealt with on en originating

gummons but instead on a Writ of Summons.




The objection was over-ruled and Mr. Manderson-Jones opeund the plaintiff’s case

by reading the plaintiff's affidavit dated 6th of March, 1985,

The affidavit of the ist defendant cun behalf of nimseli and the Znd and
3xd defendants and dated the 10th of March, 1995 were nexi read, Mr. Manderson-
Jones submitted that there were no disputes of any subsisance between the parties,
Onw: dispute as to duration of Mmer remaining in the villa had no bearing on the
summons as all the plaireiff wae asking for was a declavation that the cccupation
of the villa did no: come withia the terms and scopa ¢of the Management Agreemsnt

dated 24th March, 1994 and is not governed by the agresmant.

The three documenis that the plaintiff was asking the Court to base its
findings on are:
1. The Managsment Agreement dated 24th lay, 1994
2. The Power of Attorney dated 24th Msy, 1954

3. The latter of termination dated 20tk Fobruary, 1995.

Re —~ The Management Agreomeit

Mr. Manderson-Jones polnted gut that uwuder paragiaph 10,.2.2 the Company may
terminate the employmeut of the Managing Dirszetor afisvw 26 weeks absence due o
incapacity.

Even if the Managing Director cease to be a dizrector “"her employmeut shall

continue.,” Under paragraph Z ~ the Managing Diracior may tevminate by giving
two months notice. The Company did not have this right. Mr, Mandersou-Jonas
submitted that the obvious intention in denying the cowpany of guch a right is
that the plailutiff had givasun considera;ion for her sumploymant in lisuw of financial

Provision and in lizu of ancillary relief.

Under paragraph 5.1, the Managing Director couid not voluztarily zesign
whilz under paragraph 5.2 sho could do nothing whereby hac efiles berame v.ocani -

virtually Director for lifes - save for Article 100 of the fyticlss of Association.

Rz = Termination of Employment

Under paragraph 13.1, the Company could terminste #he =mployment of the

Manag;ing Direcror withou: notice or payment in lisu of aotice if "2.% ~ the

I3

lanagging Director is guilty of any gruss default or wisconduct, ¢ 1

I
AN

i i o Foen e ao b e Manacstng
in mpe avent of any sevious or repeated breach or non—ctseyvanca by the Mepaging

Yirector of any of the material stipulations in this agrcenent.
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Mr. Manderson—Jonss pointed out that there Ls no provision in the agresment
for termination of tne plaintiff’s employmeunt as Managing Director by notics or
by payment in lieu of notice for any of the reasens giver in the letczr of
termination. The very fact he said thar the letvir of zerminacion gave pay in
iieu of notice 1s tantamoni to be an indication that i1y is mot within Clause 13,
#ir. Manderson~Jones submiitaza that it was clear fbat plaintiff could terminacs
at any time by two months notice dn writing but so long as she did not exercios
that right her employment as Managing Director could not be termluated by the
company other thawn widsr Ciause 13.1.1. or 13.1.2 ¢y under Cleause 10.Z2.2 due to
incapacity. Further, the Power of Attorney expresssd Lo be for as long as she
remained Managing Directowr could therefore have been in the power of the plaintiff
for life if she choose not Lo resign or put herself wichiu the provisions of
Clause 13.

Evan 1f General Meeriug purported Lo remova her as Director pursuant to
aviicie 10U she wouid retain her present contractusl benefits. The contract

was therefore almed at glving her maximum securiiy of tzanure of the position

of HManaging blyector for hsr life-~time,

Plaintiff's atvorasy further submiited that the purportsd termination of her
conitract was o nponumental aud transparent attempt by hev former husband and Chair-
man of the company to defest this security of tznure sond reunege on his under-

taking in their earlier arrangements as set out ia hils letter.

Counsel then lndicated special circumstances 1u che plaintift’s cuse which

he submicted gave strong support for thz declarationo
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This is not an ordinary mester aud servanmi vxlaticvuship. The two agre

£

taker together musi be swen sy the grid for securivg the plaintiff financially
i lieu of malntenance paywmedts or other financial arrangements vo which she may
Lisve been entitlsd in their divorce proceedings fur whnich she gave good valid
cousiderations by her withdrawal of claim for ancillary relief ds demanded by
the defendant's lawyers.

Other cousidersiions iuclude the questions ¢f danegss., oo subimicted chax

She plaintiff could nwt be adequately compensatsd 1 dannges,




if her ewmployuwent as Munuging Diveetor was terminaced ionvalidly she
would have losit the fioancizl provisioan bargained for - $156,000.C0 per annum;
right: of Power of attoruey conirollilng ten percent {(10%) sharsas. With her
sous shares, she would countrol fifty percent (507) ccoeupation of the villa.
Alzo any claims for ancillary relief, 1% would b2 teo lare ©n get compensalion

under the Married Woman's sct or claim to propercy.

Where could the plauintiff find a job glving hwer 31l these she had under

this contract?

Counsel for the plainciff questioned as a malter ¢f law whather the lerte:
of vermiunation and reaswns foy termination come within Clause 13 of the Manag:-
w0l agreement, If noi; does 1t come within any othoyr provisilon of the Managament
sgreement? Was the tersinaiion valid or a nulity. Dovs the defendants have a
conizon law right of termination which overrides the provision of rhe coutrascu.

1t cormination invalid, is the plaintiff entitled to aeclaracions zought?

Counsel submitted that the letter of terminatiou disnclosed wo grounds
walch could possibly coms within the meaning of gress default or misconduct

(Clause 13.1.1.). HNelther was there any breach whethir serious or repeated

sty of the stipulations waterial or othexwise of ihe apreement (Clause 13.1.2).

¥

0
He seid that the termilnation istter was invalid. The Beard had glven npo approval
for sudit to be done aud the note to proceed with the ivventory of the viila

was sont on the l4th of February, 1995, six days bofors weeting of the Z0th

3

of February when the plaintiii’s employment was Lewminated.

The appointment of 4 Hanaging Director way omiy be revoked ii dccordance

with the terms of agreemsui appointing her., At <

law bhere s g presump-
tion that an agreement for seyvices which doss not provide for t2umlaalion

expressly or by implication can be termisated by reasonabls noiice zud there

. s gt 8 o
LT Lhan CaBe AL oo

iz no such thing as a common iaw right of terminali

ot arise as there are expressed terms for termins icn 45 well us tov notice,

Ke - Power ol Attorney

Counsel ior the plaiusiff submizced that the purposze of the Puwer ol

Aitoruey was to give the plainclff fifty percent (30%4; sconirol over the cowpany.
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Provided the plaintiff has not elected to accept a wiongful termination of her
employment she should be entitled to a declaratiorn that she continues to have a
Power of Attorney over these shares. It was the intention of the 1st defendant
that she have the shares for her life-time. That was his representation on
wiich she relied when she withdrew her applicatjon for ancillary relief and
undertopk not to make any financial claim ageinst the lst or 2nd defendauts.

lie submitted that these defendants are therefore eatopped from denying the
plainciff's interest in these shares and ought not to be allowed to defeat

that interest by being a party to the wrongful or lnvalid termination of her
contract or employment. It was counsel's view that financial arrangemeut, made
for the life~time of the plaintiff has evaporated by this iovalid termination
of her contract. The Court shouid therefore granc a declarstion that the

plaintiff was entitled to hold the Power of Attorney.

Ke -~ Occupation of Villa

Mr. Manderson-jounes pointed out that there was noihing in the Management
Agreement referable to thz plaintiff's occupation of the villa, There was
nothing in the agreemeut to justify that she should vacaie residence on termina-
tion of her position as Mauagzing Directer, If no basis under the Management
Agreement to justify the terms of the letter that she vacate the villa then her
evigtion from the villa by the company was unlawful. In view of her eviction
counsel applied to further amend the originating sumous seeking an oxder to

revert to the status quo.

Counsel for the defendauis objected., This he said was efiectively an
application for mandatory injunction which is only granted in special or
exceptional circumstances but in auy event cannot be granted oun an originating

swmmons. The amendment was granted as prayed.

There is no dispute chat the plaintiff was in exclusive possession of the
years . . \
vilia for several/from 1987, plaintiff’s attorney said. It Is adwitted by defendanta
that she was lawfully in the premiges prior to eviction in exclusive possessiou.
He submitted that that fact alone presumes that she bad either the right of a tenant

or au equitable interest in {h# property.




He referred to the case of Binions and Another v Evaas (1272) 2 AER 70,

Mr. Manderson-Jones submitted that the plaintiif ia the instant case
was in exclusive possession and therefore is presum¢d to be a tenant. He
referred to the Rent Restriction Act, Section 27(l). If the plaintiff was not
a tenant she was there lawfully with their conseut and in exclusive possession
as part of terms of a financiual agreement betwesen hers~lf and her former husband.
in those circumstances she had an interest in the property as indicated by

Lord Deunit:gin the Binions' case and entitled to proteciion.

On the facts befors the Court, Counsel submittad “het there was considera-
tion flowing from the plaiuniiff in respect of the occupation of the villa by
financial claimns she had given up by agreement not to claim an interest in tha

company. Me referred to the case of Warder & anothex v Cooperxr 1970) 1 AER 1112,

In the instent casc chere was no agreement beiwisn the piaintiff and the
Zud dofendant as to the occupation of the villa. Aay agresment as to occupation
was with the lst defendant. The 2nd defendant was cyonzous in giving her notics

o quit and compounded the error by evicting her. In Diane v Evaugeloyg & Others

{1976) 5 AER 437, the landlerd unlawfully evicted th: tunant, the trial judge

referred to the eviction as “monstrous behaviour". vhen the matter reached the
Court of Appeal Lawton L.J. said the defendaut'’s behaviour was reprehensible.

Lord Justice Goff said “Th:: coaduct of the landlord was completely outrageous.'

In closing Mr. Manderscon-Jones submitted that once a matter is properly
before the Court whether by way of writ originating summons or otherwise the
Court is eatitled to exerciss all facets of the powor grauted Lo & judge of
the Supreme Court including alli forms of equitable ralisf including injunctive
reilef which since end of the nineteenth cemtury has bee.  fused with common
law rellefs., The judge has widest discretion to grant consequential injunctive
relief where cthe justice of the case requires it. TBhe plaintiff, he submitted,

was entitled to the declaratior. and 1lnjunciion.
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Un behalf of the defzndant Mr. Henry opened his gubmissions by saying
“this i8 a very straight-forward case and plaintiff's remedy, if any, is for
damages., Consequently, the case as framed before the Court by originating
gummons 1s misconceived and must fail”. He referred o the local case of

Nola Gowe v Fay Lurch SCCA No. 42/86 (unreported) and io observation of Carberry

J.A. that it was not appropridte to use an originatiug summons to bring conten-

tious disputes before the Court.

He submitted that the Court has to construs and mske findings of fact in
a number of areas. Correspondence between the parties; aArticles of Association
of 2nd defendant coupany; Minutes of Directors Meeting; issues of fact in the
suvaral affidavit before Court; whether plaintiff is guilty of gross default or
misconduct; whecher lst defendant as chairman of the Bosrd of Znd defendant
has acted ultra virss his powcrs iu light of the provisious of the articles of
the company in particular whether the proposal for audit or inventory was from
the Board or Chairman im his pursounal capacity. On the question of the dismissél
Mr, Henry referred to paragraph 300 of Halsbury's Laws of England 4th Edition,

volume 16 headlined Grouinds for dismissal subsequently.

"The commen law Tule relating te wrongful dismissal
is that provided good cause for dismissal iu fact
existed, it is iumaterial whether or not it was
known to the employer at the time of dismissal.

A summary dismissal can therefore be justified

by facts only ascertained by the employer subse-—
quently to the dismissal, and on grounds diffcring
from those alleged at the time ....."

Mr. Henry submitted that the principal issue befor: Court is essentially
4 master and servant, This rclationship Is founded upon trust and confidence
of the employer in the employce. Paragraph 20 of the lst dufendant's affidavit
of the 10th of Mavrch, 1995, is & statement that the defendant has lost trust
and confidence in the plaintiff with respect of the management of its affairs.
Faced with this situation a Court will not order spacific performance as a
private law remedy.

The plaintiff’s uncooperativeness in cowplyinz with reasonable request
for an interual audit illustrates her stance of defiance. fThe financial

management by the plaintiff is being questioned.
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Defendant discovers that the company is in a position of loss and takes steps
to resolve. Plaintiff takes away horses tack, sells heiself company property.
This is gross misconduci, The plaintiff has failed co provid2 an inventory as
required and failed to attend meeting. Because of her attitude and conduct
the 2nd defendant had to terminate the management agresment. Other arcas of
misconduct include burning of papers in defendant's office, taking defendant's
reliable vehicle removing files and increasingher salary without the Board's

approval.,

Mr. Henry submitted that i1t was clear from all these, that the 2nd defendant
had more than adequate grounds to terminate the plainciif®s employment. See
Clauses 13.1.1 and 13.1.2 and 3 and 4 of the Management Agreement. The directions
given to the plaintiff wer. reasonable and necessary in the interest of the

company.

The fact that the employer made a payment to the plaintiff in lieu of notica
is irrelevant and immaetarial, it was a gratuitous psymeni (sex paragraph 13 of

defendant's affidavit datzd 10th March, 1995.

ke - Termination

Mr. Heury submitted thal z2s a general rule the Court will not enforce
a contract of personal ocuployment., That the iluscant case the declaration orders
sought is effectively to have the plaintiff re-tnstztsd as Managing Dirzcror.
This case does not fall within the exceptional rule whervby the Court will graut
such enforcement where there remains a strong elemcout of continuing mutual coa-
fidence between the partiszs., In this case the relavionsbip hus been irreparably

damaged = see Hill v C, A, Parsous Ltd. (1971) 3 AER 1345, Saunders & Others v

Earnest A, Nesle Ltd. (1974} 3 AER 327. Since ithe dinmstaut case is an ordinary

case of master and servant the repudiation of the comiract puts an end to it and

tiv: employee's right against the cmployer, 1f any, can ouly be for daumages.

Mr. Henry subumitted in that in the abseacas of statute it is not open to
ihis Court to find that ths tormination was & nulity sinec it falls in the case
of an ordinary coutract of master and servant. H: veferred to two cases of

enceptional circumstances arising out of a statutory schems. See Vine v National

bock Labour Board (1957) A/C 44¢. Jamaica Broadcastinrg Corporation v National

Workers Undion etal - 5.C.C.A. 14 & 15/81 Sunreportwd),
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Roil oi ienaging Director in the company

Primary roll of Managing Director is fmplimenravion of Board's decision and
poiicies. She is an employec of the company - takes divsctions from the officers.
Her entitlement to exercise voeting rights over sharezs in the 2nd defendant was

hers only so long as she vemained Managing Directex.

Uecupation of Villa

This falls outsids of rhe terms of the Managemout Lgreewent. Hr. Henry
gubmitted thact there wias no onus on the defendant to demonstrate a right to
evlet or to take possession of ite premises. It iz the plaiuciff who mustc
demonstrate the existenc: of a right created by scvme agresmenl between the parties
entitling her to rewmain in occupation. The plaintiff musi satisfy the Court
that there has bzen some l:zgal interest in her favour in the premises granted
0 her by the 2nd defendant. It is not in the Manugem:ent Agreement and not in
the Power ot Atioriey. The Znd defendant's positing has always been that it
will permit the plaintiff co occupy its villa as long as ihe plaintiff remains
Managing Director, It has never been to crzate any legal interest to the plaintiff

in the villa.

Lecter of proposal from lsi defendant to plaintlfi daved 13.5.93

Mr., Henry aghs the Court to note that this leiter csme from Daniel Melville
in his personsl capacity, not from Chukka Cove Limitad - Zind defendant which
owns the villa. The considerations spoken of in the letisxr 1s to ths lst
defendant. The Court must ask whether this letter constiiutes any agreeument

between the 2nd defendant and the plaintiff

The pluintiff'’s cese is that she is a tenant of ihe 2nd defendant; who are
¢he parties, who is the landiord? The lst defendact has no authority to bind
the 2nd defendant. Any promise made by him must be ia his personal capacity.
tven if there is presumptiocn that there is a tenancy arvangeément between plalaviff
aud Znd defendant whereby she would occupy the villa for life the consideratiou
for rental beilng the withdrawal of her action for anniilary relief, Mr. lenry
submitted that the consideration was not paid to the Ind defendant but to the

1st defendant persounally.
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Consequently there is no corporate benefit to be derived bv the Znd defendant

and therefore that agreemont would be voild and of no vffect ~ See Rolled Steal

Product (Holding) Lrd. v British Steel Corp. & Others (1985) 3 AER 52,

If the plaintiff is wot & tenant, she is not pretected by the Rent
Regstriction Act. As the Court is dealing with the crzarion of an interest
in land, it must be supported by evidence in writing in kesping with the
provisious of the statuts of freud. As & matter of law the plainiiif had no
right to be in the vills notwithstanding Mr. Melville's letter as to reason for

the termination of her empleyment. See Street v Mouutford (Supra).

Was the plainciff’s occupation a temancy or a licencs? What was the
agroement asked Mr. Henry? Doss it grant executive posscszsion for a fLixed
or perivdic term -~ does it provide for reutal? Ther: ie nothing bafore the
Court that there was intent.ion to create legal relationship. Although she
claime to have a life intercst arising from an oral vepresentaticon, she had said

in a previocus sffidavit that she was a contractual licensew. e submitted she

was o mere licensee, There was no quantification in mouwey in respect of rental.

Se¢e Montaque v Browalng {Sunra).

In the case of Binion's & Another v Evans (Supra) mone of the judges

held this to be a tenancy but a contracted licenses.

Ia the case of Wardar & Another v Cooper (Supra), the iustant case is

distinguishable as there is no provision in the Jamaics Statute for a persou
20 be “deemed a tenant”. There is nothing iu the statute to prevent the

2ud defeundant from taking the course it took - Lt committoed no tort.

if there was a tensncy agreement as alleged and vhe renial payable under
that agreemeut 1s the giving up by the plaintiff cf her rights to claim sncillary
relicf from the lst defendant, that agreement would be uitra vires the objecis
of the Znd defendant and ot znforceable by the plainiiff since the plaintiff
had knowledge that the pzlevant transqction was enierud into 1o furtherance of
purposes wot authorised by tha company.

2

The Case of Drane v ifysngelou & Others (1978) 2 AZR, 432 is distinguish-

able as there is no dispute that this was a landlord sud fenant relacionship.
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ke - Powers of Court to grant Mandatory Injunciion

See Halsbury's Laws of Eangland, 4th Edition Volume 24, paragraph 846.

Mr. Henry submitted that a mandatory injunction will normally be granted
at trial and in exceptional cases on interluctory application. The Court would
wish to have before it all the evidence and be iv a position to weigh the merit
of the respective cases in light of the facts befors it. It is important for
the Court to assess the credlbilicy of the witnesses om bLoth sides as a critical

factor in deciding where the truth lias.

Iu Jamaica the originating summons is vestricted by virtue of Section 531,
531D, Civil Procedurz Code is confined te the decermination of construction arising
under an instrument, declaration of the right of persons ilnterested etc., Su
for the plaintiff to obtain z mandatory injumction on ai originatiag summons;
she would have to place before the Court some D2cd, Will sr other written
instrument or some Law or instrument under a Law for the Court's consideration
as being the basis for the grant, None of these have been satisfied in the

instant case.

In KRediand Briciks Ltd, v Morris (1970) A/C 065, the following principles weie

set out by Lord Upjohii on where mandatory imjunction wuas appropriate.
1. A mandatory injunction can only be granted
when plaintiff has a very stroag probability upon the
facts that grave damags will acrue to him in
the future. It is a jurisdiction to be
sxerciscd sparingly, but im the proper case
uchesitatingly.

2, Damages will not be a sufficiznt or zdequate
remedy if such damage does hLappen.

In the instant case the plaintiff has lost hksr job as Managing Director.
der salary is known, therefore any damage is eanily guantifiabie. The plaintiff
has lost voting rights over 107 share holding over Znd defendant. Evidence would
be required to be presentad by the pluintiff that this represented in real terms
a loss to her which could not be compensated in damages. ©She wiill had control
over 4UZ ol the shares. The plaintiff must prove substantial damage by reason
of the alleged breach. Mr. Heary's application for plainiiff and her som Troy
Brennon to attend for cross—examination on their affidavit was refused by the

Court.
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It was Mr. Henry's submission that the Court in sxercising its jurisdic-
tion in a matter of this mature would be granting an squitable remedy. Conse-
quently, the Court must look at the conduct of the plaiatiff who is asking for
ord«rs on her behalf., It is the uncontrovertabls svideosce of Mr. Melville thst
the plaintiff has deliberatoly pursued a path designed to benefit herself at
the uxpensse of the Zad dofendant. This plaintiff hss oof come to Court with clean
hands and a Court of equicy will not act in favour ¢f o plaintiff in these

cirvcuustances.,

#e - Mandatory Injunction

In response, Mr. Hundvrson-—Jonus {ndicated that wpplication was originaily
uwade for a prohibicory injuuction but the defendanis took matters into theirx
own hands, carried out an unlawful eviection while the watter was before the
Couri in an effort to stesl a march on the plaintifif. The Court had a right
and duty to put back the plaintiff to restore the status quo antd.

See Warder & Anor. v Cooper (Supra) origineting summons., o the Jamaica Broad-

cagting Corporation cas¢ thove was no question aboul fha use of an originating

summons in obtaining the declaration sought, This was upheld by the Court of

Appeal.

The Statute of fraud dous not prohibit oral agreemont for transfer of lands.

It merely requires them o be evidenced in writing and tha evidence befors ths
Court are in the letter from dufendant dated 13th days 1993; the letter from
Mr. Brooks dated 16th Hovember, 1993 and paragraph Z0 of the affidavic of the

Znd defendant dated 28th Fzbruary, 1995.

vorporate Benefits

in paragraph 35 of the affidavit of the lst deferdani dated 10th March, 1995
he deponed that the basls of the plaintiff's occupaticn of the villa was to

facilitate the managemeat of the 2nd defendanc's businoes.

Hae ~ Conslderation

Counsel for the plaintiff pointced out thar ties lsv defendant's letter
of tne 13th May, 1993 form=d part of ihe agreemcuc. 3u: also paragraph l&{e)

of the lst defendaut's affidavit dated 28th February, 1825.
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“That the appllcant would not make any claims
against me for maintenance or finsncial support
or mak:z any claim against the 2and defendant or
for any interest in it.”
This, he submitted, was svidence of consideration moviug from the plaintiff to

the 2nd defendant.,

Exclugive Possession

There is the actual fact of possession from which the plaintiff was evicted.
She had unrestricted sccess to the villa —~ Sea paragraph 16 of her sffidavit dated

1Gtin March, 1995.

Xent, Restriciiou &ct.

Counsel submits rhat the plainviff comes within the mesuing of 'tenant’
for the purpose of this Act. The definicion fn Clauss 2 is not exclusive -
weuld include persous deriving ticle from che origival tenaut., This villa was

(:;} the matrimonial home of the plaintiff and lst defendant. After the realation-
ship broke down the Znd d«fendant makes new arrazugensnts - che plaintiff to
rvemain in the vilia. Counsel suggested that even 1 she was found t¢ be &
contractual licensee shie would be within the scope of Seciion 27. By throwing
out the plaintiff rhe defendanis have doue the mischict which thie Act was
designed to prevent. If the termination of her «uployment was wrongful or in-
valid she should be put back in the villa slnce her budng there did not arisoe
from the management costract and the terws of hey omploymeut, but obviously

(;,x under some other agresmeut.

Grounds of dismissal

All but oune of the various allegations made against the plaintiif were
known to the dofendant buafore the termination of hur sirvices. See Mr. Mellville’s
affidavit of the 10th Maxch, 1995 paragraph 16-18. Ths wvery aiiidavit of the

Gefeudant states thai the goasons for the termiuation are set out in the lenter

of termination. &1L other allegations are therefore arrelevant.

.<:j\ Exceptipaal circumstancas
J
1. The amployer -~ the sucond deifendsui is a
small fewily cowpany.

2, The employee - plaintiff controlled 50% of
the sharzs and voting rights

Tha plaintiff was zlso a dirsctor of the Coapany
in au eatrenched position whars, by the terws

of hor employment, she could uwot resign aud could
no% ba rotard.
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3, Tk chairwan was her husband. B controllad
tne remaining shares in the couwpany. He acted
on behali of the employer aund the ewmployer's
business with the employee in ithat -

(a) he signed che Management Contract; he
signed the Power of Attorney; he chaired
the Board Meeting on the Z8.2.%5 which
cousidered her removal; he proposed to
che meeting that the plaintiff be dis-
nissed; he put the motionfwr bey dig-
missal; he wrote and sigaed the letter
of dismissal. &z is the ouly officer
of the company gilving affidavit evidence
ot behalt of the employer in chis issue.

4. The coviract of employment was only parc of a
financial settlement betwezn the husband and wife
pul. in place by the husband 2s chairman of ithe
company in lieu of maintenanct payiuents and ovher
fimancial arrangements ia ratura for which chis

ladntifs withdrew her applicatios for ancillary

iwlief #nd undertook not £o make asny further claim
agalust vim or the company.

5. The intention of the parties as to which there is no
dispute was -

(1) she would control 50% of the shares in che
2nd defendant for life;

(i1) she would be entrenchad ag iructor;

(i1i) she would coutinue to raside at the cmployer's
villa where she residing gince 1987 ‘as long as
she remained Manager.

t. The management agreement was spucifically designed to
guaraniee the employee as a fommer aspouse total securivy
of tenure indefinately subjszect o (&) her voluntary
termination (b) summary dismissel on clearly defined
grounds (¢) incapacity for 2& weaks out of 52,

This is why the managewent agrooment did not provide
foer cermination by notice ou tha part oi the employer.
Thare was even a provision {Cluuse 12) that her
employment would continus eveu if she crased being
tflanaging Director. In short i wiy sun exceptional
contract of employment,

7. Damages uo an adequale rencdy.

e ~ Nulity

Article 112 of the Articles of Assoclation cupr.ssly provides ihat
termination of Managilug Director contract must by in accordance with the Ceims
of the comtract. This provision transforms what would be aun ordinary breach
into & void act. Th: company has no power to terminais In breach oi the

agreement.,
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Muiual Confidence

There 1is wnothing in th: evidence in this case o suggest any lack of mutrual
confidence between the company as such as distinet from her former husband and the
cuployee. The allegations mentioned in the minute and the ietter of termination
caanot account to any aseyrious misconduct or any ground for lack of confidence in

the plaintiff.

Paragraph 13 of the defendant’s affidavic of the 10th March, 1995 disclosed
tuat the Chairmwan and the Company had rewarded the plaingiff for work she had
previously done in devzloping the 2nd defendant's company. ‘There must have bsen

confidence then.

Finally it was submitted by Counsel for the plaintiff, that from the evidunce
before ctire Court; one could not infer that there was soch a degree of lack of
confidence that could possible warrant on the part of the company and could paszible
constitute reason for the Court not granting the declarztion sought by the plaintifi
wWho together with her sone controlled 507 of the cowpany as was the intention at
ths time the Management Countract was made. She clearly siands to lose the most
by the termination of her services in breach of contract und of the articlesg of

assoclation which cannot adeguately be remedied in dawzges.

FINDINGS
Tnis action arose because of Lwo main reasons:
(i) the plaintiff was dicmissed from her post
of Managing Director of th: Znd defendant’s
company and
(ii) the plaintifi was threatened wich :joction by

the Znd dofendant from the villa that she occupled
on znd dafendant's propurty.

With regards to (i) abov.e the terms and conditions of her employment as
Tass " i - LR TR L Ry RN > T §
Managing Director are sui cul in a document refarved to as a 'Honsgement Agresment

dated Z4th May, 1994 betwsen the plaintifi and Chukke Cove Farms Limited,
Paragraph 2, undsr toins of eeployment is as followss

“The employment of the Managing Diracuor
commences on Lhe 20th day of Jamuary, 1994,
and 1s subjeck tu terminacion by tihe vauvsgling
vivector giving co the swployer two (&) wonths
notice in writing and ag provided oulow.
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Paragraph 5{1) provides that during her employment
the Managing Director shall not voluntarily resign
a8 a Divsctor of the company.

Undzr paragraph 10.2.Z2 the compuny may terminate the
suployment of the Maraging Direcior 1if due to iuncapacitcy
she is absenl from work 26 wecks iu any 52 consscutive
WEEeKS,

Paragrapin 12 “Termination of Direciorship” statss as
foliows:

YIf durdiug her employment und-r this agreement
the Managing Director shall cuase to be a Director
of the company (otherwise ihan by reason of her
dealp, resigwsation or disquaiification or by
shaturs or court order) her employment shall
convine «5 irf it bhad been lu Lhe ofiice of
exacutive managey of the company and the terms
of chis agreement (othur thao those relating

Lo che holdiag of oifice of dirvctor) shall
continue in full forece and effsct aud the
Managing Dircctor shall have no claims apgainst
tne company in respect of such cusser.”

Paragraph 13.1 "Sumnary of Termination of empioymeat” is as follows:

15.1, The employment of the Managing Director may
be tuerminated by the Compaiy withcout notice or
puyment in lieu of notice.

13.1.1. If the Managlog Dicector is guilty of any gross
default or misconduct in conncetion with or
a2ffecidng the business of the company or any

subsidizry or assoclated company to which she

igs required by tunis agreemsnt to render services

]
QK

13.1.2. in the event of any serious or repeated breach
or unon-ovbservance by tha Managing Director of
any of the material stipulations contained in
this agreement 48 ...... (orhors not applicable).

Paragraph 18 - Engirs usderstanding:

This agroement ombodies the entive usaersianding of
thie partics in rvespect of employmzit of ihe Maunaging
Director vo the Company.....

This agreement followed from a letter from thse st defendant co the plalatitf
daied ray 13, 1993 which he proposed "would reprusunt the verms of the finauscial
«spuct of our seperation as well as any rusultaat divorco, 1t would ther:zfors .
bw in licu of any mailntensncy paymeics or any other {inapcial arrangemeut batwaen
us",

5he would continue to meanage Chukks Cove Limi:iod zind occupy the villa as
HADHBET .

ile would put in plece an arcangement whareby she would control 507 of cae

shares of the company. The 3rd defendant would ax=cute 4 Power of Atvorney giviag

g S : ) - By | A
her voting rights over l0Z of its shares in the Znd defendant’s compary.
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The 50% made up by 207 <ach from her two sous and 107 from the 3rd

defendant and she would szujoy this privilege for the balance of her iife-time.

It is to be noted that when the Power of Acitorney was signed the power
was '‘to contiunuve iu forxce for so long as the Attorney shall be the Managing
Director of Chukka Cove Fam  Limited” and wot for “tly: balance of her life-

<~¥) time"” as proposed i tne letter of the 13th May, 1993 and agreed to by the

plaintiff. (See powsr ol Atvorney dated 24th May, 1995 paragraph 2).

iWhat were cthe reasons given for diswmissal?

See ledter datesa Fobruary 20, 1995, from Chukka Cove Farm Limited. Her
smployment as Managing Director was terminated with immediate effect. The 4th

paragraph giving the reasons as tollows:

“Based upon cthe following eveats, it is now
clzar that you have no inteuntion of co-operating

(j‘\ with the Chalrman of the Board ¢f Directors in
o the opervation of the anterprise (a) you have up

to now failed to provide the broskdown of the
sxpens«<s in respect of “Chukka Cove Villa"
despite belng requested to do so by leilter
datsd January 17, 1985, (b)) Ou tne 8cth instant
f called and arranged a weceting o be held on
the 10th instant at the farm av 9:00 a.m.

I arrived there only to be inforwed that you
aosentad yourswelf on the basls cher you had
anothey meeting to attend. You however failed
to give any adequate notice of your intencion to
be absaui".

The peaultimate paragraph reads:
L¥—? “ne a result of the terminatiou of your employment,

you ar< required to vacate the cowpany's villa by
the 26th day of February, 1955."

It is apparent that after the lettor of the 17th of January, 1995, thers
were further discussions between the parties because on February 14, 1995, thc
iollowing fax message was s<nt by Mr. Albert Lee, one of the Direcrors cf tho
Board to the plaintiff:

Ke: Invencory of Villa®
- YThis 1z to advise that Price Water House does
<: u not have a listing of the furviture and Fixtures

of <he Villa. As such, you may proczed with the
Inventory as discussed at the last Board Mecting".

The l4th February, 1995 was a Tuesday. Thore is no evidence as To
when this Fax messags was secsived by her. Wedn:sday, Thursday and Friday were

the only three . | . . repular working doys left iu that week.
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By Monday the 20th she was fired. Tinls means that failure to proczed with the
inventocy within three days of her getting the go aheaa to do s0, this officer
who had been serving this company as its Managing Director for upwards of two
yuars was summarily dismisgszd. 1In addition she had failed tc attend a meeting
~atled on the 8th of Febiuary to be held two days larux on the 1l0th of Februarxy.
fhere is no evidence whan rhis came to her attention bui her respomnse that she
had other company business arranged for that day romains uncontroverted.

Under the terwms of the Management Agreement pave. 13 can it be said tharn

the Managing virector “is guilty of gross default or wmisconduct™ thereby per-
mitting cthe company to dismiss her summarily? (puara. 13.1.1.).

1

Dufence Attoraey‘s subumission that other cewplizints sgainst the Managing
Director can be Laken into consideration cannot be encertained as the notice of
dismizsal specifically staved the reasons, Nor can iligse reasons be ragardad
as any serious or repeated breach or non-observancy by the Managing Director

of any of the material stipulatiocus countaived in the agreement (para., 13.1.2).

i my judgme=nt these cannot be regarded otherwilse than being minor infrac-
tlons. Faillure to carry thoem out over a short period of time canunot in any
substantial way affect (h: proper running of ths company or the aims and objacis

of the company.

It follows charwfore that I fiud that the pluiutiff was dismissed by the 2nd

defendant dn breach cof paragrapns 13.1.1 and 13.1.2 of the Manzgemeni Agreemani.

I find also chat the plaintiff’s cuploymeni was ifarminated in breach of
varagraph 12 of the rviawagenment Coutract which provides that £f the Managing
Director ceased to be & Divecior “hner cmploymect shall costinue as if it had

been in the office of wxucutive menager of the cumpany..”

It is moted that the provision of this paragraph was unever addressed by

tue defenca.,

it is clear from zhis provision in the agreausni that every eftort was
being made at the time che Management Agreement weos made Lo entrench the

]

ould

[ ¢

plalutiff in the compaiy for as long as the company exizied and this
include up to the ead of ihe plaintiff's life. This was cliearly the intzntiown
wf the lst defendant when he wrote his letter to thw plaintiff ei the 13th of

Hay, 1993,
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Friom all the relevant evideunce it is not difficuls to infer that the
Znd defendant knowingly brsachsed the coutract and evicted the piaintiff be-

lizving that the only rowmedy was fn damages., He said wo in his affidavitc of

the Z28th of February. 1995 paragraph 27. The plaicoiff was becoming a thora iu

ch2ir flesh and they werc preparsd Lo get vid of hwy and pay for it.

wial are the remedizs for SHreach of Contract?

The general rulse is that in the ordinary cass: of master and servant Los
usilateral repudiation of ¢he countract of employmont by the master efiectively
ceiminated that concract and the only remedy of a szrvant who bad been wrougfully

provented from eareiig bis wages lay in damages.

Along with chis gonersl rule there is aluwo o wormal rule of practice that
a Court wiil not cufores o coundract of employmsnt -ither by way of specific
performancs oxr by the grauwting of an injunctiou hat would have a similar sffect
or by way of granting a» decleration that a conivac: still subsists,

While agreeing with these rules the plaintiff claims that this is no

Yordinary case', but an cmeeptlonal case of wrongful diswmissal chervby leaving

the coniract of employment fu exXisience.

Witat makes this case vzceptlonall

The plaintiff clsims vhe Zond defendanc is a smell family company. The
Chalrman was her former husband., She contreiled 507 of the voring rights;

she was a Director of tae cowpany.

The coniract of tmploywint was only a part of o timancial settlement pui
it place by her form:y ausband in reiurn for wnich soe withdrew her application
ior ancillary relief; she gave an undercaking wov (o wshke any further claia
against che lst or Zmd defoeadants,
The Management Agresmeni was specifically dasignad to guarantee the plaintdiff
sweurity of tenure indsfipately (seve Clause 12). She coudd not resign as <

pirector - (Glause 5.1).

~
(@]
P.A

She was uot subject Lo vatirement by rotation - ausa 5,3).

Vamages would not be an adequate remedy.
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The defence conteids shat sinc2 the persoual rolationship and confidence
between the parties had broken down it would be wrong ¢o0 enforce a confract

which is based on confidential relationship ~ See HLl1 v C.A. Parsons Co. Lid.

(1971) 3 AEK nage 1345,

In the affidavii of th: 10th of March, 1955, ai pacagraph 13 the ist
defendant complimenisd vhe plaintiff for work she hud previously done in aszisve
ing him to develop e Znd defendant’s property. It seems frou subscquent evenis
thas the relatdonsnip between the Ist defendantc aund plaintiff had deteriorstad.
Sut what of cthe relatiouship between the plaintifl aad the company 2und defendant?
The Poard of Directove ruse the company. Save for the contents of the leltarx
of termination of her employment dated 20.2.95 ehore 18 no evidence of any lack

w¥ coufidence of the Board of Directors iu the plaintifi.

There is no evidence of the age of the piaiuntiyf, bur it is obvious shg is
not & young person. She ds the mother of two childrosn both beilag Directors of
the company. The liksiibood of her finding suitablie smployment with the benefifs
provided under this contracy aud other bencfits enjoyed o.p. the uwadisturbed
vccupation ot the villa, i3 extremely remote. If is clear therefore that damuages
will not suffice and I wo find. 1 further fina that this is snot the ordinary
case of master and servavt and that bocause of the spocilal circumstances exisling

1 grant the dceclaration that the relation of master sad servaat is still sub-

sistiog and grant an injoesction o stop the 2nd defondqne treating 1t as ot an wd,
This guestion was discussaed fn the Court of édppenl da the cas: of The Jaweics

srpadeasting Corporation v Mational Workers Unilorn & Oitb-xs S.C.C.4 Nos., 14 and 15

of 1981 (unreported) whayxs vpder a coutract of i

cral service an injuncoion

wos granted restraioing thye Jumelca Breadeasting Corporation Lrom dlsmissing
come Of 1is workers aithough the relationship of mutual contidence betweea the

wployer and emplo) ees pad Cussed to exdst, Sez also Saunders and Others v

Rarnest A. Neale Led, (1974) 3 AER 327 where the Court found that no exceptional

circumstances existed for il mutual confidence Lad besu destroyed.
Conseguent upon my daclaraticn that the relailouship is still subsisting,

L plaiutiff's right ¢u exerclse voting rights wider ihe Fower of Attogney is

@iso still subsisciay and the purported terminacica oy the 3rd defendanc 1s of

1o eiffect.
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L ext tura o whe guostion of fhe ocCUp«iles ©i the vidla, ‘The attoraeys
ftor all the parties agres ihat the oceupation by whw plaintyff of the villa
dous not come within the Zorms and scope of che Mansgement Agreement. Thernfors

ihe declaration sought in thids regard is hereby grancved.

What are the circuwsisaces under which the plaiuriff occupled the vilia?

Frow ¢he aiiidavit evidence she began residing thuore shortly after it was buzlt

&

su 1967, She got married ©o the lst defeadant ain 1369 and they both cceupicd

Liw vilia as thelr matrimonial home. The marriags broke down and the Ist

o

defendant Lleft the viiie dm 1992, Siuce then Lle pludntiif has been living

chizre alone. The villa is owowd by the nd dafondoni, The plaintiff says in
ner afifidavic of che Z3vd February, 1995, pardgraph &, that she had numercus
discussions with the latv defendant dn his capacity 2 Chalywan of the Znd
defendant and on his own behaly, and it was agrsed, duvisy alia, that she would
oceupy the villa for the duration of ner life timz. In his affidavic of the
10th of Mavch, 1995, the let defendant states that {he basis on which the
plasinciff occupied the villa was that she was the Manwging Diracter of che
COLPANY

in what capacity was the plaintifi occupying «he villa? Was she a tenaut,
contractual licensee or Lrocspassar?  The defendants contend that eight days
after the letter of termimation of her services. she failed to vacate the villa
and thercafrer she becam: o ivesspasser which eugtolad them to <vict heg.

On the other hand the plaiptiifclaims o be a cenact and suticled o the pro-

s

cection of the Rent Kescxictuion Act from evictCion withiout an order of tihe Court.

"To constitute a Lunaney che occuprer musi bo granted exclucive possession
for a fixed or periodic Corm cerlala in considevsiinn of & premium or periodic
paymentz. The prant may be :Xpress, o may be iufaried whers the owner accapis

1

weokly or other periodic paymeats from Lhe occupioi. Sec Street v Mountiord

(1965) 7 aEE 28Y Fexr Loxd Tumpleman at 294,

Thers iz ao dispuv: that the plaiotiff enjoyod uadisturbed possession of
thy villa - (See the provisc o the Dewd sigued by vhe plaintiff dated oth of
aprils; 19943, There is no dispute that the lst dafeudant olifered her control of
50% of the shares lu the company for the balascy of her life time - (sce leticr

dated May 13, 1993).




In this same letter he would be happy for her to coniinue to manage and occupy
the vills while she was manager wich a pProviso uoi o wsrry or eunter incto any
comaon law relatiogship. There is no dispuce that the partics had subsequent

discussions,

The proviso was removed (see paragraph ¢ of the ist derfendant’s affidavii

of the lUth March, 1995).

Arising from thes: discussions th: plaintiff coatvends that the 1st
derendant orally coifersd fiey occupaiion of the villa for life ia keeping wich
a simllar offer regaviing the shares. The lst defendant has deuied making this
orfer, However, baced on the exceptiopal contraci of employment enteced with
tite plalutiti, 1 gccept her evidence that she was vifered lifez occupancy of the

villa by the lst defendant which she accepted.

Was there any consideration? Th: sccond paragraph cf his lettexr of the

13ch of ray, 1993, to ti: plainvift, the lst dufendant stated:

“"This proposal would cepresent the ccrms of the
financial aspect of our seperation as well as
auny resultant diveorce. It would thwraioire be
in iicu of any maintenance paymenis or other
financisal arrangements.”

In paragraph 18(e} of lLils atfidavic dated 28:h February, 1995, the lst
defendant expanded on the letter by sctating that he agreed with the plaintifs

“ihat the applicant (plaincifi) would not make any claims wgainst ue for main-

ance or financial support or make any claims sgaiust the Zdod defendsnt or

for any iuterest in i,

Accepting these proposals the plaintiff wot only withdrew her claim
against the ist defendent for mainteaance whlceh had busn filed in Court under
the Macrimoniai Couses Act bul also refrained from vakiog action which was
opeti Lo hor under thv barricd wowan's Property hct sgeinst eicher the lst
0% Zud defendarnts.

Counsei For tne plaintifif submits that this forbiarance to sue repraszaioed
avidence of considerativn moving from Che plalonciif to thv Ist and Zind

dofeudants., 1o Montayue and fAunother v Browning and Acother (1954) 1 W.L.R 1030

Devning L.J. (as he then was) sazid at page 1046,




.
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"Rent is usually quanstified in wmoowy and paid
in mosey, but it is noC necessary in Law that
it always should be so".

fie continued 4¢ pag: 1047,

"It uwesws to me that even under the Rent Acts,

in cases when remt is not payable in money but
i kind as in goods and services, theu so lony

& the pariies have by agreement gqusatified the
value in tecrms of mouey, the sum 8o quantified
is the reny of the house within chw meaning of the
Rent Hestelciion Act.”

1 accept the plaintiff'e coatention that this forbaarancs to sue represented
a finzuclal benefit to the lst and 2nd defendants that ihis beneiit is quanti{isviec
iu verms of money and although the evact sum was oot arrived at,; the arrangement
was agreed upon by the partize. 1 find therafors that cthis sum, whatever it may
be, represented the rear paid by the plaintiff o the 2nd defendant for the
aceupation of the vilia.

Based upon my findings of exclusive possession, fixed period of time for
1ife and renc, I held that the plaintiff is a tenant witiin che meaning of the
Xeot kestriction Act., She thercfore enjoys the protectiou ¢f Section 27 of the

Act which prevents eviction without an order of the Court.

iy Drace v Bvangelou & Others (1978) 2 AR P. 437, where ths landlord ui-

lawfully evicted the tenant, the trial judge refervad o the evictiun as "Moustrous
bahaviour”, In the Court of Appeal, Lord Justice Lawton in giving the judgmait

of the Court, said "1 am surprised that this appeusl has been made to this Courc.
The defendsnt’s behaviour was veprehensible -~ 1t s vight and just thac the
plaingiit should be put buack where he is entitled to be ... this Courc should

ake wvery step Lt can to sy that landloxds wuo behaved like the defendant in

this case¢ has behaved should got no benefil whatscwvsy frowm what thivy bave doae™.

8% page 443 of che judgment the learned Lord Justice continued,

“To daprive a man of a roof over uis hvad, is

in wy judgnent, one of che worst roris which can
be compitied. It causes stresg, worry and anxiety.
It brings the law inte disreputs 3.8 prople like
the landlord can act with impunity in the way he
did .... Yavliament has sald cheav thds kiud of
conduct is suffici.ntly serious t¢ be mads &
criminal sffence".

Lord Juscice Coff said that "eue conduct of the
landlovd wes completely outragssus',

I respectfully adepi these words as my own.
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This is the posivion where the plaintiff is a cenant, What would be
the position, if on veview it turns out that the occupation was under a licence

vather thap as a teoan.?

In Warder & Anothes v Cooper (1Y70)1 A.E. R, P, 1ilZ the employee who

bad exciusive possession of promises otherwise fhun us 2 tenant was ‘degmed” Lo

have been & tenant undur the English Rent Act. Ouy iaw makes no such provision,

dowever, in the cass of finioas & Another v Evung (1974} 2 AJE.R. ¥, 78

vhere was agreeamwnt by the cmployer for the widow of ther cmployee to occupy
a bouse rent free for Life, and it was beld that the agreewent conferrsd on
fier & contractual licence Lo aocupy LOw COLtage for &hs rtest of her iife -

chat as & contractual licensee she had acquired an wquitabls interest in the

cottage which the Couri would proteck by injunciivi.

As stated bpefore, 1 accept the evidence of thi plaintiff chat the lst
detendant end herself had agreed for hoer to occupy the villa for the rost

of ner life. Adoptiag ¢be privciples io the Bianious' case, the agreement, if
not coastituting 4 vunsucy it did coufer on her an cquitable interest ian tho

ville which tie Court would protect by graating an dajunction Lo restrain the

defendann irom turning by out,

As (he subseguent wvanis show, befors tus hearing of the application Lo

restrain the defendants came up, the defendant forvcoably evicted the plaintiif

villa which she pag beeuw in undisturbed possession tov over eight
yaatrs. They had stolen a march on the Court. I <alortain no doubts that an

Lijunction would have boeen granied. The detendanve sust have nad similar feais,

thely pre~emplivy ociiou.

in my oral judguwenL, [ referred o the acitinuw o che defendants as “out-
rageously wrong” and councituwce - Ythis iz even wuioso when from all appearances
the defendants were acuiay under legal advise. Bweo as we speak today there ars
Luwyers who are supporting this utverly invquivabl: snd bilegal actlou by tihw

dofsandants”. 1 have had o yeason sicee theu Lo choug. this view,

#inally, in dealing with this aspect of ¢he case, ou the evidence and
submissions made, the question of estoppel musi be considered. When the 1lst
delendani. wrote the plaiatiii on the 13th of way, 15%3, concerning the flananciai

aspecte of their sepovation, their wmarriage had boen on the rocks for some time.
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They had  seperated ic 1992, It appeared the lst defsudant wanted to make anod

by bis estranged wife. He ofiered her the following.

(i) To continue being the Manager of
Chukika Cove Limited.

(11) Occupaiion of the villa as tho Manager

(iii) Comcrel of 50% of the shares in the company
for life by exercising a Powszr of Attoriey.

1n retoern for those she was gequirsd Lo wichdraw her clain for maintensoce
uvialer the Matrimonial Causes Act. She was nob to maks any claim against the
ist defendant for division of property under thoe Marrviad Woman's Propercy Act: ,
sha was not to make any claim on the Zod defendant for suy property it held

ot behalfi of the ist defoipdanc.

This sedns to buve suited the pladntiff down Lo the ground for she prompily

wichdrew her maintenancs

claim and made no othey clailms. She kept her side of

the bargain,

Their marriage was disolved in March, 1994 and with it went all rights of
setion which the plaintiff had under the scis monitionwd avove. On the 20th
of February, 1995, ihreo mombars of the Board of Dirceiors at a meeting purporiad
Lo terminate the servicos of the plaintiff as Managing Divector on flimsy aad
spurious grouuds in broach i the Manugement Agrocacat. The def<ndants nad
failed to keep thedir side of the bargaiun. She hdd acted to her detriment bazed
on Lhe cepresentations mad: to her by the lst defcadant., Toe plaintiff had
lost 4ll her 1nterest under the contract and those io the lecter because of
wrongful termination of hwy coutiact of ewmploymeciot by the defendants. The
dcfendants are therzforo ssiopped [rom donying v plaiuliff &1l the privileges

she enjoyed on sclinyg ou Lhoily repruseniatlion.

In closiung therv iz just oue other aspect of thi casi to be discugsed,
From the very outset che defloiodanis have contendod thav this was not & propaer
action to be brought by Oviginating Summons. DMy, Resry referred to the 1945
“dition of tnglish Supreme Court Practice, Order 5/4; ana Halsbury bLaws of

guglaad 4th kdition, Voluw.: 37, pavagraph 130; and subudtted that the facts and

lspuegdisclosed in tiv affidavits wers subscantially dicputed and that tnese

could only be properly deali with on o Wrlt ol summons,
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He further submitted that aspplications were being made for Specific Performance
2ag injuoaction aud rthat ihose could not be grantasd on an Originating Summons.
Later on in the procesedings Counsel for the defendsuls veierred the Court vo the
Jamaica Broadecasting Corporation case. As it turned oul this case was commenced
by Uriginatiog Summons and injunction was granted aud reccived the approval by
vhe Court of Appeal. That put paid to that coni.caiwon snd accordingly, the
action contivued as ir bugan by Originating Summons.

As stated io my orxal judgment I find thai the Zad defendant'ypurported potice

terminating the plaiaziff’s cmployment amounted e 3 wrougful repudiation of hey
Yanagemnent Agreement,

«

o

amages would certainly not be an adequats vemody.

If ever there is a case that qualifies as suecptional circumstances
calling for mandatory injunction this one surzly doss.

£ i

Accordingly, the doclavation and orders scughi in paragraph 1 - & of ths
origiundting summons as further amended on (ha 2pd of May, 1995 are granted as

prayed,



